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PREFACE. 


There  are,  perhaps,  few  parts  of  the  Law  of 
England  more  closely  identified  with  the  ordinary 
course  of  human  affairs  than  the  subject  of  the- 
following  Treatise.   Almost  every  individual  is,  on- 
some  occasion,  either  in  compliance  with  the  dicr 
tates  of  friendship,  or  in  obedience  to  the  requi-*- 
sitions  of  expediency,  called  upon  to  bear  the 
onerous  responsibility  of  becoming  Bail.    Hence : 
the  author,  is  induced  to  believe^  that  an  attempt  to  > 
imfold  mote  minutely  than  has  hitherto  been  ef- 
fected the  nature  of  the  Law  of  Bail^  the  principles 
upon  which  it  is  founded,  and  the  practical  riiks 
connected  with  its  adidoinistration,  will  be  received . 
by  the  profession  with  indulgence. 

Altik>ugh  the  various  works  on  the  Practice  of 
the  Courts,  include  a  considerable  portion:  of  the 
matter  comprised  in  the  ensuing  pages;,  yet  from 
the  extreme  condensation  requisite  to  be  observed 
in  publications  of  that  description,  the  materials 
are  necessarily  collected  and  detailed  in  them 
rather  as  a  series  of  distinct  and  arbitrary  pre- 
cepts, then  as  constituting  a  well  digested  and 
comprehensive  system,  supported  by  just  and  ra- 
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tional  principles.  Several  recent  publications  have, 
therefore,  been  presented  to  the  profession,  confined 
exclusively  to .  particular  and  different  branches 
of  the  practice  of  the  courts,  in  which  the  writers 
have  enumerated  and  discussed  the  groimds  and 
principles  of  each  rule,  or- decision,  instead  of 
simply  stating  them  as  abstract  propositions. 
The  Law  ^f  Bail  appeftred  to  tljeautjior  peculiarly 
i^usceptibk'  of  ^ucb  kjdetailed  investigation;  33xd 
he-  has  'consequenitly,  in  the  present  attempt,  ea^ 
deavoured  not  ^  only  to  arrange  1^  whole  *of  &e 
la^  oh  the  subject,  so  as  to'renderijt  ajperspieuous 
and  connected  system,  but  has  laboured  to  Ex- 
pound the  reasons  and  to  lay  before^  the  reader 
the  basis  upon  which' the  ilecisions  have  proceeded^ 
find  the  rules  of  court  been  introduced. 

Anxious  attention  has  been' devoted  to  reodsr 
the  work  practically  useful ;  and  with  a  view  of  &cL- 
liating  the  rei^arches  of  the  Magistrate,  ah'alphfi^ 
betical  table  of  jbailable  and  non*-bailabIe;  offences 
has  been  introduced  m  the  text  of  the  priibiqal 
division  oft^e  work,' witii  notes  fiuedndtjy  i&xflos- 
kkg  ifche  law  connected  with  each  pftrticulaoirime 
or  misdemeanor. 


^  •  ' 


New  Court,  Temple,  April  1824. 
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PRACTICAL  TREATISE 

Olt 

THE  LAW  OP  BAIL. 


PART  THE  FIRST. 


BAIL  IN  COMMON  LAW  ACTIONS. 

CHAPTER!. 

VS  THE  ORIGIN,  PROGRBS&,  ANB  GBNEftAL  NATt7RB  OF  THS 

LAW  OF  BAILc 

DoEiNG  the  ^arly  periods,  of  our  CcMistitution^  and  whilst 
the  feudal  polity  prevailed  in  its  ancient  integrity^ 
litde  attention  was  directed  to  the  improvement  of  the 
law  of  personal  property.  Arts,  manufiKtures,  and  com'- 
merce  were  coipparatively  unknown.  The  najority  of 
the  people  were  feudatories,  and  the  weakh  of  the  more 
opulent  members  of  the  state,  consisted  of  possessions 
less  mutable  and  of  a  more  permanent  nature  th&n  mere 
personal  chattels.  Land,  was  the  only  species  of 
wealth,  that  could  be  esteemed  valuable  in  the  opinioa 
of  a  people,  whose  time,  when  not  Employed  in  military 
occupations,  was  devoted  to  the  pursuits  of  agriculture. 
From  these  circumstances,  civil  injuries  to  personal  pro-* 
perty,  were  notonly  insignificant  innumber,but  unimpOTf* 
sint  in  their  consequences,  when  contrastedwith  the  pro'* 
gressive  augmentation,  which  succeeded  the  abolition  of 
the  feudal  tenures. 
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'  The  gradual  introductioif  and  increase  of  trade,  and 
the  consequent  accumulation  of  wealth/  enriching  and 
aggrandizing  the  industrious  classes  of  tbe^  community, 
soon  enlarged  and  strengthened  general  credit.  Civil 
employments  and  occupations  necessarily  became  more 
extended,  and  the  relative  situation  of  the  people  made 
it  no  longer  indispensably  requisite,  to  devote  such  a  rigid 
attention  to  military  avocations.  It  was  not  until  an  alter- 
ation so  conducive  to  the  general  advancement  of  so- 
ciety had  taken  place,  that  attempts  were  made  to  correct 
the  insufficiency  of  the  existing  laws,  and  to  obviate  the 
inconveniences  attendiqg  their  execution.  By  degrees, 
new  remedies  were  introduced,  through  the  medium  of 
legislative  and  judicial  interference. 

To  prevent  inconvenience  resulting  to  the  lord  from 
the  coerced  absence  of  his  dependants,  the  person  of  a 
vassal,  according  to  the  feudal  system,  was  not  liable  to 
be  attached  for  civil  injuries.  This  exemption,  which 
had  pitesented  many  obstacles  against  improvement-  in 
the  law,  was  in  effect  removed  by  the  first  act-  of  parlia- 
ment, wih\eh4iiltluHri2ed  the  arrest  and  detention  of  a  per- 
son for  injuries  unaceompanied  by  violeneef. 

By  the  common  law,  a  defendant  was  not  amenable  to 
process  against  his  person  for  civil  injuries,  unless-  in 
eases  of  aggressions  committed  with  force  or  vt  et  emms; 
in  wfaieh:  case  be  was  subject  to  a  writ  of  ca/pias  ad  re^ 
ipofidcfidimt.  - 

At  the''pieriod\of  whiic;h  we  are  now  writing,  when 
any  meml^n'of  the  community  sustained  an  injury  which 
den^aadedredr^ss  through  the  interposition  of  the  supe- 
rior courts  4>£1aw,  he  sued  out  of  the  Court  of  Chancery 
an  original  wHt,  containing  «tt  concise  statement  of  the 
wrong  he  had^iistaiii^,  and  commamling  the  sheriff  of 
the  county  where  the  injury  arose,  or  wasf  mipposed  to 
have  been  committed,  to  require  the  person  charged  with 
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the  bffettce,  ekbeiF  todo jbstice  16  the complahiant^  or  to* 
appear  m  dourt  and  answier  the  aocusation  to  be  exhibited 
against  him. 

Of  these  original  writs  tUefe  were  twoy  a  Praecipe  and 
^  &  te  fecerit  gieeumm :  the  former  appHcabie  to  casest 
where  something  certain  was  demanded';  the  latter  wher6 
nothing  specific  was  required^  bttt  a  general  satisfactioiii 
for  some  aggression,  which  a  court  of  justice  could  not 
determine  without  the  intervention  of  a  jury.  But  be- 
fore the  sheriiS*  was  permitted  to  execute  either  of  these 
writs,  he  was  ordered  to  take  security  from  the  aggrieved 
party  for  the  pi^osecution  of  his  suit  with  effect.  This 
salutary  precaution  vras  adbpted,  to  guard  and  protect  the 
accused  from  any  injury  diat  inigfat  result  to  him,  from 
the  institution  of  a*  groundless  and  untenable  complaints 
The  security  required  to  be  given  by  the  plaintiff  for 
pursuing  his  claim  with  effeet,  ware  not  merely  nominal^ 
but  real  and  substafatial  pledges  x  persons  cs^able  of  in-' 
demnifying  the  ^rtyfrom'  the  diiithieYous  conseqtiehces 
which  might  acdnie,  ftom  the  exhibitioti  of  a  unfounded 
or  malicious^  chat^. 

Upon  a  return,  to  dther  of  these  writs^  that  the  defend^ 
ant  had  be^n  summoned  by  the  di^riff,  an  attachmeiit 
issued  to  compel  a  due  acquiescence  witti.  the  command 
in  the  original  wAu  This  attachment  and  idl  other  subse- 
quent writs  itete  called  probei$,  becsute  diey  proceeded 
from  the  original  or  fii^t  instltuddn  of  a  complaint. 
They  were  wiltlie^cld  inthe  name  of  tbe  chief  justice  of 
the  court  of  conimoh  iawy  founded  on  the  non-appearance 
of  the  defendant,  according  to  the  object  and  exigency  of 
the  oHgbdl  writ. 

But,  in  actions-  of  trespass  for  injiuies  accompuiied 
tcith  farce,  the  attachment  wad' part  of  the  orignal  wtit^ 
and  peremptorily  commanded  the  person  charged  witti 
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infringiog  tihe  peace^  to  be  attached  withottt  any  prelimf-^ 
nary  summons  or  monition.  In  either  case,  if  the  accused 
did  not  answer,  be  not  only  forfeited  the  goods  thusi 
attached,  but  was  compellable  to  appear,  by  distresses 
successively  renewed,  called  a  distringas  infinite.  .  Th^ 
defendant,  if  he  had  any  substance,  was  thus  gradually 
deprived  of  it,  till  he  acted  in  obedience  with  the  king's 
writ ;  or,  if  he  had  no  property,  the  law,  considering  him 
incapable  of  rendering  satis&ction^  looked  upon  all  for* 
ther  process  as  nugatory ;  in  which  case,  in  actions  for 
injuries  without  force,  the  process  terminated. 

A  different  practice  however  prevailed  with  regard  to 
injuries  committed  m  et  arinis.  Such  aggressions  required, 
in  the  state  of  society  at  that  period,  more  prompt  and 
speedy  relief  than  mere  breaches  of  contract :  process  by 
capias  ad  respondendum  was  provided  against  the  person,  of 
the  offender,  if  he  omitted  or  neglected  to  appear  to  the 
writs  of  original  and  attachment,  or  had  no  effects  which 
could  be  distrained.  But  as'  this  unrestricted  immunity 
of  the  defendant's  person  in  matters  of  contract  rather 
encouraged  than  intimidated  indigent  and  fraudulent 
wrongdoers,  a  capiat  was  at  length  provided,  by  which 
the  defendant  could  be  arrested  for  injuries  as  well  of  -sl 
pecuniary  as  of  a  forcible  nature. 

The  earliest  statute  which  gave  this  riDmedyfor  injuries 
unattended  by  a  breach  of  the  peace,  was  the  statute  of 
MarL  23.  in  the  62  Hen.  3.  (a)  which  enacted,  '^  that  if 
hsAlUb,  who  ought  to  make  account  to  their  lords,  do 
withdraw  themselves,  and  have  no  lands  or  tenements, 
whereby  tb<Ly  may  be  distrained,  then  their  bodies  shall 
be  taken,  so  that  the  sheriff  shall  cause  them  to  make 


"**" 


(a)  This  18  the  «iieral!y4received  opmion,  but  Mr,  Reeve  in  his 
valuable  History  of  the  £iigl48b  Law,  doubts  the  accuracy  of  this  conjec- 
ture.   See  Vol.  II,  p.  459.  Vol.  I.  p.  480. 
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their  account/'  This  act  was  circumscribed  and  c<ftifii>ed 
in  its  operation^  to  the  now  almost  obsolete  action  of 
account^  and  was  not  followed  by  any  new  regulation^ 
till  the  II  Edw.  L  c.  L  commonly  called  '^  the  statute 
merchant;"'  which  rendered  the  person  of  the  debtor 
Jiable  to  arrest^  if  he  had  not  sufficient  goods  and  chattels 
to  satisfy  the  claims  against  him*  It  was  soon,  however^ 
ascertained  that  this  enactment  would  prove  abortiTC^ 
and  frustrate  the  object  of  its  introduction,  as  it  induced 
the  debtor  to  conceal  his  personal  chattels  and  live  ex- 
clusively on  his  land.  A  statute  was  therefore  passed  in 
the  Airteenth  year  of  the  reign  of  the  same  king>  per- 
mitting  execution  to  issue  against  the  body>  lands,  and 
goods  of  persons  indebted  on.  bonds  or  other  specialties, 
but  whose  effects  nevertheless,  could  not  be  sold,,  until 
three  months  had  elapsed,,  from  the  time  of  suing  out 
the  execution ;  and  if  at  the  expiration  of  that  period  the 
creditors  were  not  satisfied,  they  were  authorized  to 
detain  him  in  prison  and  keep  possession  of  his  lands 
until  their  debts  were  liquidated.  (6) 

By  the  statute  25  Edw.  3.  c.  17-  a  writ  of  capias  was 
extended  to  actions  of  debt  and  detinue ;  and  it  was  not 
until  the  expiration  of  one  hundred  and  fifty  years,  after 
the.  extentioQ  of  the  right  to  arrest  the  person  of  the 
wroii\gdoer  in  trespass,  account,  debt,  and  detinue,  that  a 
corresponding  privilege  was  given  in  actions  on  the  case. 
This  material  alteration  was  effected  by  the  19  Hen.  7-  c.  9. 
enacting  "  that  like  process  be  had  hereafter  in  actions 
upon  the  case  in  any  of  the  courts,  as  in  actions  of  tres- 
pass or  debt."'  Immediately  after  the  introduction  of 
this  mode  of  procedure,  the  capias  came  into  general  use 
in  all  cases  of  private  wrongs,  without  any  attention 

{b)  Sefi  th«  Statute  of  Merchants,  18  £dw.  ^  9tat«  a.  ch^.  U 


Bail  in  Common  Law  Actions.         [part  i. 

being  directed  to  the  distinction  of  peaceable  injuries,  and 
those  attended  with  violence.    By  these  acts  of  the  legis- 
lature this  diflference  was  removed ;  and  the  usual  and 
ancient  method  of  suing  out  the  original  writ  and  attach- 
ment, and  having  them  returned  by  the  sheriff,  fell  gra- 
dually into  disuse,  and  ultimately  became  a  mere  legal 
fiction.    As  a  substitute  for  real  and  substantial  pledges, 
so  rigidly  and  cautiously  required  by  the  old  law,  from 
complainants,  before  their  demand  for  redress  was  put  in 
suit,  the  feigned  names  of  John  Doe  and  Richard  Roe 
were  adopted.    To  the  fictitious  original  and  attachment, 
the  sheriff  was  supposed  to  return  nil  habet;  thvLt  the 
defendant  had  nothing  whereby  he  could  be  summoned, 
attached,  or  distrained;  and  the  monition  intended  to  be 
given  to  a  defendant,  when  proceeded  against  by  original, 
was  thus  progressively  relinquished   and  finally  aban- 
doned. 

According  to  the  law  as  it  then  stood,  a  defendant 
was  liable  in  all  cases  whatsoever,  to  be  arrested  ia 
the  first  instance  by  capias^  without  any  previous  intima- 
tion of  the  justice  of  the  demand,  the  nature  of  thie  in- 
jury, or  the  extent  of  the  loss  sustained  by  the  com- 
plainant. 

On  the  first  establishment  of  the  capias  as  the  ordinary 
process  of  commencing  suits,  it  was  not  unfi*equently 
abused  by  being  applied  to  purposes  of  oppression  and 
extortion.  Men  found  it  an  easy  mode  of  indulging  their 
vindictive  feelings  against  those  whom  they  wished  to  de^ 
prive  of  their  liberty.  Chicanery  and  artifice  were  resort- 
ed to  as  the  means  of  obtaining  unjust  compositions  firom 
parties  who  were  confined  in  prison  on  pretended  clai^ns. 
This  facility  in  misapplying  the  proce^  of  the  law  arose 
from  two  concurrent  causes:  Ist,  From  the  writ  not  de- 
scribing the  causeof  action>  but  merely  guggesting  a  ^puire 
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clautumfreg^t,  under  the  idiea  of  a  supposed  trespass,  to  g\  ve 
the  courte  jttrisdfotioB :  2dl3r,  FVom  its  tiot  being  necessary 
for  the  pMntiff  to  ^Ve  security  for  the  prosecution  of  his 
claim.  To  such  an  exc^s  were  these  abuses  grown  and  yet 
t<rierated^  'Aat  sOmetitti^  no  itoch  person  as  the  aHeged 
complainant  existed,  but  fictitious  names  were  used.  From 
these  ooncomitaat  circumstances,  persons  Were  often  im- 
justly  detained  in  pris6n  from  inability  to  olbtain  snredes 
for  their  appearance  on  the  tettini^day  of  the  writ.  These 
sureties,  from  the  na;ture  of  the  ^gagement  by  which 
they  were  bound,  were  denodiinBted  mainpbrvobs,  (c)  or 
BAIL,  (d)  and  "Wete  responsible  for  the  iappearance  of  the 
defendant  in  court,^  on  the  day  mentioned  in  the  process. 
These  words  have  been  often  used  indiscriminately, 
withoift  atteading  to  the  distinction ;  that  bail  have  the 
powor  of  imprisoning  ^be  principal,  or  surrendering  him 
before  the  stipulated  day  of  appearance  ;  and  that  matft- 
^j^emxfrs  can  do  nothing,  but  are  barielyiakid  ufi<xinditionalIy 
sureties,  for  his  due  attendance  in  eonrt,  on  the  day  men- 
tioned  in  die  writ.  Bail  are  onty  sureties  that  the  party 
witt  be  Quswerafole  for  tbie  special  matter  for  wliich  they 
stipulated.  Maimpetnors  are  bound  to  produce  hhn  to 
answer  aU  charges  whatsoever.  From  this  distinction 
between  ikt  wwds^  It  ndll  be  seep  that  malnprize  is  of 
more  extensive  signiflcation  Aan  bail ;  but  as  the  law 
nqieeting  tiie  former  has  pow  become  rather  a  subject 
xrf  emdite  iavest%Btton,  and  specdltitive  curiosity,  than  of 


-^V«*''fT**V*M'>~f*'"******'*'**' 


(c)  In  Wood's  Insc»  610.  mainpiize  is  thas  described^  **  manueaptiey 
sijgiufies  taking  a  man  into  friendly  custody,  who  might  otherwise  be 
ovnmkted  to  yvia»B»Dn>staiiil^  ^en  forfais.ap(f6aianceata  tim^  and 
place,  and  is  supposed  to  go  at  large  without  any  fear  of  being  taken  by 
ms  manucaptors/'    See  ano  1  Bac.  Ab.  205. 

{d)  The  word  Bail  is  derived  from  Oie  French  BnHkr  (to  deliver),, 
because  the  defendant  is  bailed  or  delivered  to  his  sureties,  upon  their 
beooo^Bg  respdasibAe  to  miUsfy  the  condemnation  and  costs,  or  render 
the  de&ndimt  to  poson.  But  see  4  Inst.  17&  where  Loord  Coke  says,  it 
is  derived  from  the  French  noun  Bail^  a  guardian^  keeper,  or  gaoler. 
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practical  interee^t^  it  is  uAnec^sary  in  this  pluce  to  $ay 
more  than  briefly  to  notice  the  writ  of  mainprize^  which 
was  directed  to  the  sheriff^  commanding  him  to  taK^ 
sureties  for  the  appearance  pf  the  defendant,  and  on  ob- 
taining such  security^  to  liberate  him .  from  confide-* 
inent. 

Jn  the  then  incomplete  state;  of  the  law^  this  writ  was 
a  most  valuable  and  essential  privilege }  for  amon^tbe 
many  deficiencies  and  imperfections  of  our  ancient  system 
of  jurisprudence^  none  was  more  conspicuous,  than  the 
arbitrary  power  allowed  to  the  sherifi^,  of  refiising  or 
accepting  bail,  as  caprice  might  suggest^  or  avarice 
dictate. 

I'he  right  to  issue  a  writ  of  maiuprfze  was  the  only 
mode  by  which  a. party,  detained  on  mesne  process  by  the 
sberifi^'  could  obtain  a  restoration  of  his  liberty;  but  the 
delay  and  expense,  unavoidably  incident  to  such  proceed- 
ings,, led  to  many  inconveniences  which  were  not  efiectual- 
ly  removed  until  the  passing  of  the  celebrated  elaiise  in  the 
Stat.  23  Hen,  6.  c.  9«  which  provided,  that  sheriffs  and  aU 
other  officers  and  ministers,  should  let  out  of  prison  aU 
.manner  of  persons  arrested  by  them,  or  being  in  .their 
custody  by  force  of  any  writ,  bill,  or  warrant,  in  any 
action  personal,  or  by  causes  of  indictments  Of  trespass, 
upon  reasonable  sureties  of  sufficient  persons  having 
sufficient  within  the  counties  where  such  persons  were 
let  to  bail  or  mainprise,  to  keep  their  days  in  such  places 
as  the  said  writs^  bills,  or  warrants  required,  with  an  ex- 
eeption  of  the  following  persons,  namely,  those  in  ward 
by  condemnation,  execution,  cafias  uilagaium^  or  say 
eommumcatum,  surety  of  the  peace,  those  committed  by 
special  commandment  of  any  justice,  and  vagabonds  re- 
fusing to  serve  according  to  the  statute  of  labourers :  and 
that  the  sheriff  or  officers  before  mentioned^  should  not  take 
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an  obligation  for  the  above  causes^  or  by  colour  of  their 
office^  but  only  to  themselves  and  by  the  name  of  theur 
pffice;  and  upon  condition  written,  that  the  prisoner 
should  appear  at  the  day  and  place  contained  )n  the 
writ,  bill,  or  warrant ;  and  all  other  obligations  taken  by 
colour  of  their  office  were  declared  void ;  fonrpence  being 
the  utmost  he  was  allowed  to  take,  for  making  such  obliga- 
tion, warrant,  or  precept.  It  was  further  ordained,  that 
$ill  sheriffs  should  yearly  appoint  a  deputy  in  the  Courts  of 
Chuncery,  King^s  Bench,  Common  Pleas,  and  Exchequer, 
to  receive  all  writs  and  warrants  to  be  delivered  to  them, 
and  this  was  to  be  done  before  they  returned  any  writs, 
^ny  of  the  above  officers  violating  this  act  were  to  for- 
feit to  the  party  grieved  treble  damages  $  and  moreover 
forty  poundsj  half  to  the  king  and  half  to  the  party 
grieved. 

As  the  effect  of  this  act,  and  the  construction  it  has  re* 
ceived  fiK>m  the  courts,  will  be  noticed  in  a  subsequent 
chapter,  whilst  treating  of  the  bail  bond  and  relative 
duties  of  the  sheriff,  it  will  suffice  here  to  observe,  that 
when  a  defendant  has  been  arrested  and  is  in  actual  cus- 
tody, it  is  the  duty  of  the  sheriff  to  take  bail  if  required ; 
and  therefore,  if  a  bail  bond  be  tendered  with  sufficient 
^uretieift,  and  the  sheriff  refuse  to  accept.it,  and  to  liberate 
the  defendant,  he  is  liable  to  a  special  action  on  the  case 
for  damages.  Although  the  sheriff  was  thus  compellable 
Jby.the  statute  to  liberate  the  defendant,  on  receiving  «i 
•offer  of  i^ponsible  bail,  it  afforded  no  check  against  de- 
manding biul  bonds  for  exorbitant  sums.  £vib  of  this 
magnitude  imperatively  called  for  amendment^  and  were 
at  length  endeavoured  to  be  corrected  by  an  act  in  the 
13th  year  of  Charles  II.  st.  2.  c.  2.  which  ivas  introduced 
by  the  legislature,  with  a  view  of  diminishing  this  extra*- 
ordin^.  system  of  oppression;  it  enacted^  ^^  That  no 
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person  arrested  by  any  sheriff^  &e.  by  foree  or  colour  of 
any  bailable  writ,  bjitl,  or  process,  whereio  the  cerUiinty 
and  Irue  cause  of  action  was  not  expressed  partknlariyy 
should  be  compelled  to  give  security  for  his  appearance, 
ip  any  penalty  or  sum  of  money,  exceeding  the  sum  of 
forty  pounds/' 

But  this  act,  which  nearly  deprived  the  Court  of 
King's  Bench  of  its  jun^iction  over  civil  injuries,  ac- 
complished ^nly  a  small  portion  of  its  intended  purpose  ; 
for  it  was  still  as  unrestrictedly  in  the  power  of  a  person 
acUiated  by  malicious  resentment,  to  persecute  the  ob- 
ject of  bis  hatred,  by  suggesting  a  fictitious  cause  of  ac- 
tion wfiere  no  real  one  existed,  as,  we  have  before  seen^ 
he  might  have  issued  a  writ,  without  alleging  any  partial- 
lar  csEiuse  of  complaint.  ^The  only  check  against  such  an 
abuse  arose  from  the  liability  of  the  party  to  pay  costs^ 
and  the  remote  probability  of  the  person  injured  institut 
iag  (inaction  for  a  malicious  arrest;  but  the  latter  coi^e- 
queace  was  too  distant  and  uncertain  to  afford  any  effec- 
tual protection. 

This  power  of  perverting  the  object  of  legal  process 
,to  mercenary  and  nefari<ms  purposes,,  continued  uncon- 
trolled until  the  12  G.  1 .  <!.  29.  which  act  was  amended  by 
the  5  G.  2.  c.  27-  made  perpetual  by  the  21  6. 2.  c^  8.^ 
and  extended  to  inferior  courts  by  the  19  G.  3.  c.  70.  in 
wiuch  it  was  enacted,  that  in  all  cases  where  the  cause  of 
action  should  not  amount  to  the  sum  <^  ten  pounds  or  up- 
wards, and  the  plaintiff  or  plaintiffs  should  proceed  by  way 
of  process  against  the  person,  he,  she,  or  they  should  not 
Jttxest  OF  cause  to  be  arrested  the  body  of  the  defendant  or 
defaodants ;  but  should  serve  him,  her,  or  them  pensonally,^ 
widiia  the  jurisdiction  of  the  courts  with  acopy  of  the  pro- 
cess; upon  ^hich  should  be  written,  in  English,  d  notice  to 
such  defendant,  ^  the  intent  ud  meaning  of  suchservice^ 
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for  which  no  fee  or  reward  should  be  demanded  or  taken : 
provided  nevertfielesB^  thai  in  particular  franohisds  and 
jurisdictions  the  proper  officer  there  sliould  execute  ctoch 
process :  and  that  in  all  cases,  where  die  plaintiff's  cause 
of  action  should  amount  to  the  sum  of  ten  pounds  or 
upwards,  an  affidavit  should  be  made  and  filed  of  such 
cause  of  action,  which  affidavit  might  be  made  before  any 
judge  or  commissioner  of  the  court  out  of  which  process 
should  issue,  authorized  to  take  affidavits  in  such  court, 
or  else  before  the  officer  who.  should  issue  such  process 
or  bis  deputy ;  which  oath  45uch  officer  or  his  deputy  were 
empowered  to  administer,  and  for  such  affidavit  one 
shilling  over  and  ^bove  the  stamp-duties  should  be  paid, 
and  no  more ;  and  the  €^m  or  sums  specified  in  such 
affidavit,  should  be  indorsed  on  the  back  of  such  writ  or 
process,  fer  which  sum  or  sums  so  indorsed,  the  sheriff 
er  other  officer  to  whom  such  writ  or  process  should  be 
directed,  should  take  bail,  and  for  no  more  :  and  that  if 
any  writ  or  process  should  issue  for  the  sum  often  pounds 
or  upwards,  and  no  affidavit  and  indorsement  should  be 
made  as  aforesiud,  tlie  plaintiff  or  plaintifls  should  not 
proceed  to  arrest  the  body  of  the  defendant  or  defendants, 
but  should  proceed  in  like   mann^   as  was  directed 
by  the  statute  12  G.  L  in  cases  where  the  cause  of 
action  did  not  amount  to  the  sum  of  ten  pounds  or 
upwards.    The  sum  for  which  an  arrest  could  be  made 
was  extended  by  llie  51  O.  3.  c.  124.  s.  1.  to  fifteen 
pounds,  over  and  above  any  costs  incurred  in  suing  for 
the  same. 

In  die  cursory  view  that  has  been  taken  of  the  law 

of  arrest  in  civil  cases,  it  cannot  fiiil  to  be  &  soim^e 

of  surprise,  that  at  the  present  day,  by  operation  of  the 

more  recent  statutes,  an  arrest  cannot  be  had  in  the  only 

"form  of  itction*  wherein  it  was  anciently  allowed.  For  as 
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those  acts  require  the  demand  to.  be  certain  and  tpecific^ 
to  hold  a  defendant  to  bail,  tio  arrest  can  be  made 
without  a  judge's  order,  for  a  cause  of  action  arising' 
out  of  a  forcible  injury,  where  the  damage  must  ne- 
cessarily^ b^  uncertain,  and  incapable  of  arithmetical  com* 
putatjon. 

As  it  did  not  unfrequently  occur  that  persons  arrested 
upon  meisne  process  were  not  able  to  find  sufficient  sure- 
ties for  their  appearance,  and  were  yet  capable  of  mak- 
ing a  deposit  of  the  money  for  which  they  were  arrested, 
the  statute  43  Geo.  3.  c.  46.  s.  2.  was  introduced  ;  la 
which,  after  reciting  that  :it/is  expedient  that  person^ 
arrested  should,  upon  making  such  deposit^  be  permitted 
to  go  at  large  un^il  the  return  of  the  writ,- withput  find- 
ing bail  to  the  sherifif  for  their  appearance  at  the  return 
thereof;  it  was  enacted  ^^  that  all  persons  who  shall  be 
arrested  upon  mesne  process,  within  those  parts  of  the 
United  Kingdom  of  Groat  Britain  and  Ireland,  called 
England  and  Ireland,  shall  be  allowed  in  Ueu  of  giving 
bail  to  the  sheriff,  to  deposit  in  the  hands  of  the  sherifl^ 
by  delivering  to  him  oi*  to  bis  undersheriff  or  other  officers^ 
to  be  by  him  appointed  for  that  purpose,  the  sum  inr 
dorsed  upon  the  writ,  by  virtue  of  the  affidavit  for  holdt^ 
ing  to  bail  in  that  action^  together  with  ten  pounds  in 
addition  to  such  sum,  to  answer  the  costs  which  may 
accrue  or  be  incurred  in  such  action,  up  to^  and  at  the 
time  of  the  return  of  the  writj  and  also  such  further 
sum  of  money,  if  any,  as  shall  have  been  paid  for  the 
king's  fine  upon  any  original  writ ;  and  shall  thereupon 
be  discharged  from  such  ari'est,  as  to  the  action  in  which 
lie,  she,  or  they,  shall  so  deposit  the  ^a^k  indorsed  on  th^ 
writ." 

Although  in  this  historical  sketch  of  the  Origin  and 
Progress  of  the  JLswof  Bail^  the  corresponding  topic  of  the 
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Law  of  Arrest  has  beea  occasioaally  introduced^^  for  the 
purpose  of  more  satU&ctorily  explaining  and  illustrating 
the  general  nature  of  the  former ;  yet  it  is  not  intended 
in  the  subsequent  parts  of  this  treatise,  to  advert  to  the 
law  of  arrest,  any  further  than  may  be  incidentally  re- 
quired, to  explain  with  clearness  and  precision  the  more 
immediate  object  of  investigation — ^the  Law  of  Bail. 


I    I 


CHAPTER  IT, 


OF  THK  CAUSE  OF  ACTION,  ANO  OF  THE  PARTICULAR  FORMS 
OF  ACTION,   IN   WHICH    A   PARTY   MAY   OR    MAY  NOT   BU 
^OLOBN  TO  BAIL. 

SECTION  I. 

Of  the  Cause  of  Action. 

*  ,  * 

In  the' preceding  attempt  to  give  a  brief  and  histdrical 
outline  of  the  Origin,  Pmgress,  and  General  Nature  of  the 
Law  of  Bail,  it  has  been  shewn,  that  by  several  recent  legis^ 
lative  enactments,  the  right-conferred  on  the  creditor  of 
holding  bis  debtor  to  bail,  can  only  be  exercised  where  the 
demand  amounts  to  a  specific  and  limited  sum.  Whether 
the  sum  thus  limited  and  prescribed  by  the  existing  law  be 
or  be  not  sufficiently  large,  has  not  unfirequently  been  made 
the  subject  of  jMurliamentary  discussion.  In  these  debates, 
some  animadversions  not  unmixed  with  invective  have 
been  intrpdueed,  on  the  supposition,  that  the  amount  of 
the  debt  required  to  vest  in  the  creditor  the  right  of  hold- 
ing his  debtor  to  bail,  is  disproportionate  and  unequal  to 
the  improved  state,  and  increased  extent  of  commercial 
credit ;  but  as  the  duration  of  the  principal  act  is  limited 
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to  the  1st  of  Nov.  1823,  and  from  theiicbfortb^  until  tti^ 
end  of  the  next  session  of  parliament,  an  early  opportu- 
nity of  revising  this  important  branch  of  the  law  will  be 
afforded,  if  it  should  be  deemed  expedient. 

As  the  present  practice  is  entirely  regulated  by  th^ 
11  &  12  W.  3.  c.  9.  s.  2.,  and  51  Geo.  3.  c.  124.  fe.  1.  and 
one  or  two  other  statutes  applicable  only  to  particular 
classes  of  the  community,  it  will  be  unnecessary  here  to 
advert  to  the  rules  and  principles  adopted  at  common 
law,  or  to  the  regulations  established  by  the  earlier  parlia- 
mentary provisions,  (a) 

The  act  of  the  51  G.  3.  c.  124.  s.  1.  (b)  before  alluded 
to,  enacts  that  ^^  no  person  shall  be  held  to  special  bail, 
where  the  cause  of  action  in  any  court  shall  not  amount 
to  the  sum  of  151.  exclusive  of  any  costs,  charges,  and  ex- 
penses, that  may  have  been  incurred,  recovered,  or  becotne 
chargeable,  in  or  about  the  suingf^  for,  or  recovering  the 
same,  or  any  part  thereof,  (except  where  the  cause  of  ^ch 
action  shall  arise  or  be  maintainable,  upon  or  by  virtue  of 
any  bill  of  exchange  or  pik>missory  note;)  and  that  no 
special  writ  nor  any  process,  specially  therein  expressing 
the  cause  of  action^  shall  be  sued  forth  or  issued  from  any 
courts  in  ord^r  to  compel  any  person  to  appear  thereon 
in  such  court ;  and  all  proceedings  and  judgments  that 
shall  be  had,  on  any  such  Writ  or  process,  shall  be,  and  are 
thereby  declared  to  be,  void  and  of  no  effect.^' 

The  exception  in  the  act  respecting  bills  of  exchain^d 
and  promissory  noties,  was  introduced  in  drd^r  that  llibs^ 
instruments  might  remain  oh  the  same  footing  i^  ^t£i- 
Wished  by  12  G.  1.  o.29.,  whidb  required,  «^  that  the  sunl 
due  on  a  bill  or  note  should  amount  tb  lO^.'' 

(a)  52  iten.  3.  c.  23.  and  West.  2.  (IS  Ed.  1.)  c.  11.  25  Ed.  3.  c^  17. 
19  Hen.  7.  c.  '9.  ante  pi  4. 

(fr)  Continued  by  the  57  GK  3.  c.  101.  untU  ^e  1st  day. of  Nov. 
1823,  and  thenceforth  until  the  end  of  the  next  session  of  parliament. 
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The  wotds  in  the  51  G.  3.  c^  124.  s.  1.,  « that  the  pro- 
eeedhig  shall  be  vx>id'  and  of  no  effbct/'  do  not  avoid  the 
proceedings!  whei^  the  plaintiff  arrests  the  defendant  for 
151.  and  recovers  less.(c)  That  act  and  the  previous  sta^ 
lutes  diarein  recited;  apply  only  to  the  affidavits^  and  not 
to  the  sutn  recovered  in  the  action  |  therefore  where  aplain^ 
tiff  holds  fl  man  to  bail  for  less  than  16/.  mthmt  an  affida- 
vit, the  proceedings  would  be  void ;  but  where  a  plaintiff 
arrests  on  an  affidavit  and  recovers  less  than  15/.  if  there 
be  any  ground  for  reliefj  it  must  be  derived  from  the 
43  G.  3.  c.  46.  6.  3.  * 

In  Wales^  and  the  Cmnties  Palatine,  by  11  &  12  W.  3. 
c.  9.  s.  2.,  '^  no  sheriff  shall  hold  any  person  tb  special 
**  bail,  upon  any  process,  issuing  out  of  the  courts  at  Weist- 
^  minster,  imless  an  affidavit  be  first  made  and  filed  of  the 
^^  cause  of  action,  and  that  the  same  is  twenty  pounds  and 
*^  upwards,  and  bail  shall  not  be  taken  for  more  than  the 
^'  sifigle  sum  escpressed  in  the  affidavit.''  This  statute,  it 
appears,  is  not  repealed  or  altered  by  any  of  die  subse** 
quent  acts*  In  one  case  (d)  it  is  said  that  the  Court  of  Coin- 
mon  Pleas  took  time  to  consider  the  question,  but  in  a  sub<* 
sequent  case  in  the  same  reports,  (e)  they  expressed  a  clear 
and  decided  opinion  that  the  U  &  12  W.3.  was  not  virtually 
repealed  by  the  12  6;  1 .  c.  29.,  as  the  affirmative  words 

(c)  Spink  V.  Hitchcock,  1.  B.  Moore,lSl.  s.  c.  7.  Taunt.  435. 

*  By  which  it  is  enacted,  '<  tfaftt  if  a  defendant  shall  have  been  ar-f 
^<  rested  and -held  to  special  bail  (without  probable  cause)  in  any  action, 
"  wherein  the  plsuntifF  shall  not  recover  the  sum  for  which  the  de- 
*^  fendant  was  art^stcd^^the  defendant  shall  be  entitled  to  costs,  un« 
''  der  a  rule  of  court,  and  the  plaintiff  be  disabled  from  taking  out  exe- 
*^  cution  for  the  sum  recovered  in  such  action,  unless  such  sum  shall 
^<  exceed  theamountof  the  taxed  costs  of  the  defendant/'  In  Glenville 
V.  Hutchens,  Michas.  Term  K.  B.  1822,  where  a  person  had  been  ar- 
rested for  ja  sum  of  money,  including  a  demand  for  board  and  lodging 
at  (100^  guineas  a  week,  and  the  evidence  at  the  trial  was  of  an  agree- 
ment  to  pay  one  guinea  per  week,  the  court  directed  the  plaintiff  to  pay 
the  defendant  his  costs.  MS. 

((2)  Lord  Molineux  v.  Charles,  Barnes,  69. 

(e)  Rayner  v.  Brough,  Barnes,  89. 
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in  the  latter  act,  could  not  be  considered  sufficient  to  re- 
peal an  antecedent  law,  where  the  nature  of  the  circuiut 
stances,  and  the  intent  of  the  legislature  were  obviously 
the  same.  (/) 

To  secure  persons  engaged  in  the  naval  service^  from 
interruption  in  the  discharge  of  their  duties,  the  1  G.  2* 
s.  2.  c.  14.  s.  15.  enacts  that  ^^  no  petty  officer,  or  seaman, 
*'  marine,  or  noncommissioned  officer  of  marines,  on 
'^  board  atiy  of  his  Majesty's  vessels,  shall  be  holdea  tQ 
^*  bail,  or  arrested  in  execution  for  any  debt  whatsoever, 
'^  contracted  subsequently  to  his  having  entered  the  ser* 
**  vice,  nor  for  any  debt  under  20i.  contracted  previously 
*'  to  his  having  so  entered/*  (g) 

The  annual  mutiny  acts  introduce  the  same  regulation 
as  to  soldiers,  which  the  above  statute  prescribes  respect^ 
ing  seamen  and  marines,  (h) 

But  the  statute^  except  the  limitation  of  the  sum  for 
which  bail  may  be  demanded,  are  not  restrictive  of  any 
authority,  antecedently  exercised  by  the  courts  in  respect 
to  the  holding  to  bail,  but  were  enacted  merely  as  a  check 
on  the  plaintifif;  they  therefore  leave  the  practice  of  arrest- 
ing under  a  special  oi'der  of  the  court,  precisely  as  it  stood 
prior  to  their  being  passed,  (i)  In  the  construction  of  these 
statutes,  the  general  rule  adopted  by  all  the  courts  is  con** 
sistent  and  uniform ;  that  where  the  cause  of  action  arises 
from  a  debt,  or  money  demand,  [or  where  it  sounds  in 
damages,  but  the  damages  are  capable  of  being  ascer- 
tained with  certainty,  by  mere  arithmetical  computation, 
the  defendant  may  be  holden  to  bail  as  of  course;  but  on 
the  other  hand,  where  the  cause  of  action  consists  merely 
in  a  right  to  recover  some  damages,  but  those  damages 

(./•)  Smith  V.  Dudley,  2.  Stra.  1101. 

(g)  See  3^  G.  3.  c.  23.  s.  22.  44  G.  3.  c.  13.    {h)  See  post,  chap.  3^ 

(0  O'Mealy  v,  Newell,  8  East  364. 
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are  general,  indefinite,  and  undetermined,  or  incapable  of 
being  reduced  by  calculation  to  a  proper  degree  of  cer- 
tainty, without  the  intervention  of  a  jury,  the  defendant 
cannot  be  holden  to  bail  unless  under  the  particular  cir- 
cumstances, and  subject  to  the  preliminary  restrictions 
which  will  be  noticed  in  a  subsequent  part  of  this  work. 
Indeed  the  acts  themselves  appear  in  terms,  though  not 
expressly,  to  confine  and  limit  their  operation,  to  case^ 
arising  out  of  pecuniary  claims,  and  matters  x>f  contract,  (ft) 


SECTION  II. 

OF  THE  PARTICULAR  FORM  OF  ACtlON  IN  WHICH  A  PARTY 
MAT  OR   HAY  NOT   BB   HOjUDBN   TO   BAIL. 

l^t.  In  Formes  Contractu. 

In  an  action  of  assumpsit,  it  may  be  stated  as  a  gene-  in  tssump- 
ral  principle,  that  the  defendant  may  be  holden  to  bail,  '^  * 
whenever  the  demand  intended  to  be  enforced  is  ca- 
pable of  being  rendered  certain,  as  "  for  goods  sold  and 
delivered,"  **  money  lent/*  or  other  similar  specific  claim* 

The  qualifications  ingrafted  on  this  general  rule,  and  the 

•  •        •  ■  . 

decisions  which  may  seem  to  militate  against  it,  will  be 
noticed,  whilst  enumerating  the  various  demands,  which 
usually  constitute  the  subject-matter  of  that  action. 
The  statement  of  an  account,  and  adjusting  the  ba-  On  an  ac- 

count  stated. 

iancCji  ascertiun  and  establish  with  precision,  the  amount  and  wher» 
due  from  the  debtor  to  his  creditor,  and  give  the  latter  a  j^en^mumi 
specific  demand  against  the  former,  for  which  he  may  be  dealing!. 
holden  to  bail. 
The  balance  thus  struck,  is  considered  as  the  debt  at 

(k)  Le  Writ  V.  Tolcber^  Barnes  79.  Reynoldsoo  v.  Blades,  id^  108. 

c 
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ut.  In  Form  jaw^  as  well  «s  in  equity;  but  wbere  there  have  been  mu- 
'  t^fil  dea^lings  between  ,the  p^tiee^f^nd  the  accouut  cou'^ 
tiuues  op^u  wd  uuli9uida);ed,  )tbe  p^i^  caupot  be  hold€^ 
to  ^ail  for  tbe  f^mo^ut  due^  on  tbe  debtor  side  pf  the  ^c- 
CQuntonly,  without ^luaW^g.sucb  deduptions,  as  the  de- 
fendant would  he  entitled  to  av^i  himself  o4  ^  a  set-pf. 
JHpldii^  the  debtpr  to  bail,  wjithout  allowing  for.counterr. 
cl?i?ps,  ^s  looked  upon  as.a,mei?e  eyaslon»,(<i)  Xhis4pctrine 
wa$.fully  reep^i^din  a  recent  di^clsion,  (6)  wljuere  it  wje^ 
determined^  that  if  the  plaintiff  arrests  and  holds  the  de- 
fendant to  bail  for  ik^  amount  due  ^  -him.  without  at  the 
same  time  giving  him  credit  for  the  items,  clearly  due  on 
the  other  side  of  the  account,  it  is  an  arrest  without  reason- 
^]^  ^i\d  j^roi^ble  c;a^E^  wi44ii -^  4?  P^S*  9.46.1  and  a^ 
such,  the  plfuntl|ff  w^  ^un4  tp  pay4j)^  q^fifif^oTAmg  to 
the  provisions  of  that  act.  Yet  where  the  defendant  in 
such  a  case  had  Defused  .to  furnish  aafr  account  of  the 
work  done  by  him  j(br  the  plaintiff^  the  ^Court  .of  Comnion 
Pleas  considered^  that  th^e  plaintiff  was  justified  inboldfn|^ 
the  djefendant  to  bf  il  for  the  full  amount  of  t))e  c^pods  spld 
to  hfm.  (c) 

It  seems  that  whiere  cross  demaf^d^  are  %tfgc^i^  and  dis- 
tinct, and  .the  party  to  whom  (the  lar^g^er  sun)  j^sdi^e,  arrest 
tl^e  pther  for  the  balance  Only^  and  the  latter  arrests  the 
former  &r  the  smaller  suip  due  to  himself,  no  action  ivill 
lie  for  maliciously  hol^din^  to  bail,  though  such  conduct 
wpuld  be  considered  by  the  court  as  higblv  vexation^  and 
reprehensible,  {d) 


\a)  Dr.  Turlington's  case,  cited  in  4  Burr.  1996.  The  party  making 
^ch  ail  afijdavk,  ^t  /sepias,  mgt^t  N  Wiptpd^w:  pW3Wry.  *  ftirr-  ^9^- 

{h)  Dronetoeld  v.  Archer,  5  B.  &  A.  513.     1  Dow.  &  Ry.  67.  g.  C, 

(c)  Germain  v.  Burrows,  5  Taunt.  369. 

{d)  9rQ,wp  v^  Pig^n,  2  C^^ippt.  69^.  ac^  Tide  D^roijpfield  «.^rpher, 
5  B.  &  A.  513.  Df.  Turlington's  case,  4  Burr.  1996.  Middleton  v. 
HiH,  1  M.  &  S.  ^40.    Fccly  v.  Reed,  5  B.  &  A.  4>15,  n. 
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iThe  IS  G.  1.  e.  29.  requires  that  the  sum  due  on  hiils  ^^'  lo^om 
of  ezehange  tod  promissory  notes  should  amount  to  10/.^  .^^^^^/ 
otherwise  the  defendant  cannot  be  holden  to  bail ;  this  ?*  ^"^^  °^ 

Exchange, 

regulation  we  hare  seen  is  not  altered  or  affected  by  the  and  Promif. 

flcflrv  ^i  of  #c 

61  G.  3.  e.  124.  s.  1.  which  renders  it  necessary  that  the     ^ 
idebt  in  other  cases  should  amount  to  152. 

A  right  of  action  accrues  immediately  to  the  holder  of 
a  bin  or  note^  against  all  the  antecedent  parties^  either 
on  its  nonacceptance  or  nonpayment ;  and  if  such  a  secu- 
rity be  transferred  to  the  holder  by  mere  delivery,  with- 
out indorsement  on  account  of  a  precedent  consideration, 
the  party  who  delivered  it,  may  be  holden  to  bail  for  the 
original  debt,  as  well  as  any  other  party  to  the  bill  or  note, 
either  succesrively  or  all  at  one  and  the  same  time. 

Where  part  of  the  amount  secured  by  the  instrument  After  pan 
has  been  paid,  the  party  shouM  only  be  holden  to  bail  for  Srbui  &e^ 
th<^  balance.     When  a  bill  or  note  is  payable  by  instal-  Bill,  &c. 
ments,  and  it  contains  a  clause,  that  on  failure  of  pay-  ^^^emt. 
ment  <^  any  one  instalment,  tfie  whole  shall  become  due, 
the  holder  is  entitled  to  the  security  of  bail  for  the  whole 
amount  of  Che  siim  for  which  it  was  given ;  (e)  but  where 
the  instrument  does  not  contain  such  a  clause,  the  right 
to  bini  is  limited  to  the  instalment  due  at  the  commence- 
ment of  the  action.  (/) 

Where  goods  have  been  sold  and  actually  delivered  to  For  goods 
the  defendant,  though  under  a  special  agreement,  pro-  i^ered. 
vided  the  contract  was  to  pay  in  money,  and  the  period  of 
credit  be  ei^ired,  the  purchaser  may  be  holden  to  bail  as 
of  course ;  (g)  but  where  the  right  of  action  is  derived 
from  the  breach  of  a  special  agreement,  as  to  receive  or  de- 
liver goods,  and  the  damages  sought  to  be  recovered  are  of 

/ 

(r)  Beckwith  v.  Nott.  Cro.  Jac.  504.  Rudder  v.  Price,  1  H.  Bl.  547. 
)  Afford  V;  Hand.  And.  370. 
f)  BiMke  V.White,  1 N.  R.  9S0.  Swancottv.  Westgartfa, 4  East 75. 

c  2 
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itt.  In  Form  an  indefinite  and  unliquidated  description,  special  bail 
ontractu.  ^^^^^^  jjg  obtained  unless  a  judge's  order  be  first  granted 

for  that  purpose.  A  party^  therefore^  cannot  be  bolden 
to  bail  for  goods  bargained  andsold,on  the  ground^ that  it 
would  be  unreasonable^  that  the  plaintiff  should  have  the 
security  of  the  defendant's  body  under  arrest^  and  ako  re- 
tain the  security  of  the  goods  in  his  own  hands ;  (fc)  but 
if  two  tradesmen  agree  to  deal  with  each  other  by  way 
of  barter,  or,  in  other  words,  enter  into  a  contract  of  ex- 
change,  if  one  of  them  refuse  to  state  and  deliver  an  ac- 
count, the  other  may  hold  him  to  bail,  for  the  whole  value 
of  tlie  goods,  which  be  has  furnished  to  the  party  refusing 
to  balance  the  unsettled  demands,  (i)  Where  the  goods 
are  delivered  on  the  terms  of  sale  or  return,  and  the  per- 
son receiving  them  does  not  return  the  property  in  a 
reasonable  time,  the  party  |^  is  conceived  niiight  be  holden 
to  bail  for  the  value  of  the  articles,  as  for  goods  sold  and 
delivered,  (fc) 

When  by  the  terms  of  a  contract  of  sale,  payment  is  to 
be  made  by  a  bill  at  a  stipulated  date ;  as  the  vendor's 
remedy,  on  the  purchaser's  reftisal  to  accept  the  bill^  is  a 
special  action  on  the  contract  for  the  non-acceptance, 
and  not  a  right  to  sue  by  an  indebitaim  assumpnt  for 
the  price  of  the  goods ;  the  vendee  cannot  be  holden  to 
bail;  though  at  the  expiration  of  the  period  the  intended 
bill  had  to  run,  he  may  be  sued,  and  the  security  of  bail 
obtained  in  an  action  for  goods  sold  and  delivered.  (I)  But 
care  must  be  taken  to  distinguish  transactions  of  this  kind 
from  the  common  cases,  in  which  goods  are  sold,  and  a 

(A)  Hopkins  v.  Vaughan,  12  East  398. 

(i)  Germain  v.  Burrows,  5  Taunt.  259. 

(k)  Bailey  v,  Gouldsmith,  Peake  56.  See  Bromley  v.  Cox  well, 
2  B.  Ik  P.  438.  Catlin  v.  Bell,  4  Campb.  183.  Hunter  v.  Welsh, 
1  Scark,  284.    Campbell  v,  Sewell,  1  Chit.  Rep.  609. 

(/)  Mussen  v.  Price,  4  East  147^  Dutton  v.  Solomonson,  S  B.  &  P. 
582,  Brooke  v.  White,  1 N.  R.  330.  Hoskins  v^  Duperoy,  9  East  498. 
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bill  taken  in  payment,  payable  at  a  future  day,  but  tm</i-  i«.  in  Form 
mtf  any  express  agreement  for  iime^  for  the  payment  of  the 
goods.  In  the  last-mentioned  case,  if  the  bill  is  dis- 
honoured, the  drawer  may  be  sued  immediately,  upon  the 
original  cause  of  action,  without  any  regard  being  had  to 
the  time  which  the  bill  had  to  run ;  for  there  bjeihg  no 
agreement  as  to  time,  the  party  takes  the  bill  as  payment, 
and  if  it  turn  out  good  for  nothing,  the  creditor  has  not 
received  that  which  the  other  undertook  to  give  him,  and 
may  therefore  pursue  his  remedy  immediately,  (m) 

Witb  reispect  to  debts  for  work  and  labour,  or  other  For  work 
personal  services,  where  the  stipulated  duties  have  been  •'^*■^"''• 
performed  on  the  part  of  the  plaintiff,  and  the  remuner- 
ation is  to  be  in  money,  the  defendant  may  be  holden  to 
bail  as  of  course ;  but  where  the  remuneration  sought  to 
be  recovered,  is  not  strictly,  for  work  and  labour  actually 
done,  or  if  the  contract  has  not  been  executed  by  the 
plaintiff,  although  the  defendant  prevented  its  perform- 
ance, as  the  declaration  must  be  special  (n)  and  the 
damages  uncertain,  the  security  of  bail  cannot  be  ob- 
tained. 

It  seems,  that  formerly  no  ^tton  could  have  been  Oacoo- 
maintained  at  law,  where  a  surety  had  paid  the  debt,  of  demnify. 
his  principal,  (o)  except  he  had  a  counter  security ;  (p) 
but  a  different  rule  prevailed  in  courts  of,  equity;  (9)  and 
by  the  custom  of  London,  where  the  surety  paid  a  debt 
and  bad  no  counter-bond,  he  might  maintain  an  action 
for  money  paid  to  the  defendant's,  use,  upon  the  implied 

(ill)  Piickford  V,  Maxwell,  6  T.  R.  52.  Owcnson  v.  Morse,  7  T.  R. 
64.    Stedman  v.  Gooch,  1  £»p.  5. 

<ii)  Hulle  V.  HeighUnan,  4  £sp.  77.  ^  East  145.  s.  c.  See  Appleby 
V.  Dodsy  8  East  SOO.  Wilkinson  v,  Frasier,  4  Esp.  183.  Waugh  v. 
Carver,  ^  H.  Bl.  235. 

(o)  Toussaint  v.  Martinnant,  S  T.  R.  100. 

if)  Layer  «.  Nelson,  1  Vcrn.  456. 

{q)  Ibid.  Com.  Dig.  Chancery,  4  D.  6. 


lets  t«  la- 
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itt.  In  Form  contrAct.  (f)  This  equitable  principle  has  since  been  uni- 
'  versally  recognised  and  admitted  by  the  courts  of  law.  la 
the  principal  case  on  the  subject,  Ashhurst,  J.  sm4,  *^  there 
is  no  doiibt  that  wherever  a  person  gives  a  security  by 
way  of  indemnity  for  another,  and  pays  the  money,  the 
law  raises  an  aswmpiiu  {$)  From  these  cases  it  is  l^ere** 
fore  clear,  that  where  a  surety  is  called  upon  to  pay 
money,  on  behalf  of  his  principal,  that  he  is  entitled  to 
bold  the  latter  to  bail;  but  this  right,  positive  and  immut- 
able as  it  is^  where  there  has  been  an  aetuid  paymtnt  of 
money,  becomes  questionable  and  surrounded  with  some 
^fficulty,  where  the  surety  upon  being  called  on  to  pay, 
gives  as  a  substitute  for  money,  a  seeuinhf  to  the  creditor ; 
these  circumstances  have  given  rise  to  the  question,whether 
he  can  recover  and  hold  the  principal  to  bail^  as  for  money 
paid  to  his  use  befi>re  actual  payment*  In  a  case  at  Nisi 
Prius,  Lord  Kenyon,  C.  J.  held^  Ihatsucb  an  action  might 
bemamtained  by  a  siireiy  who  had  given  a  promisspry 
note,  payable  with  interest  for  the  debt  of  the  princi^j 
and  which  the  creditor  accepted  as  payment^  although 
the  sum  secured  by  the  note  was  not  paid.  A  motion  was 
afterwards  made  for  a  new  trial,  but  the  Court  of  King's 
Bench  agreed  wkh  bis  lordship,  and  refused  the  rule«  (t) 

Upon  the  authority  of  this  case,  however^  the  siibse- 
quoit  dectriao  id  Taylor  v»  Higgms,  {u)  although  not  poai* 
tively  contradicting  it^  has  thrown  much  .dcmbt.  There 
tfte  plaintiff  as  surety  for  the  defendant,  had  giv^en  a  hood 
and  warrant  of  attorney  to  the  creditor,  in  discharge  of 
the  debt  of  his  principal,  which  security  he  swore  was 
accepted  in  payment  and  satisfaction  of  the  debt*  The 
qjuestion  which  arose  upon  this  case  was,  whether  the 

(r)  Layer  v.  Nelson,  1  Vera.  456*    Com.  Dig.  Chancery,  4  D.  S. 

(s)  Toussaint  v,  Mardnnant,  3  T.  R.  104.  and  see  Hicks  v.  Ru^aid- 
son,  1  B.  &  P.  93.  Hodgson  v.  Bell,  7  T.  B.  97.  Houle  v.  Baxter. 
3  East  183. 

if)  Barclay  v*  GooGb,  S  £sp.  571,  573.  {u)^  East  169. 
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plttisiiff  wem  eMA^d  to  liotd  the  defeiMtant  to  bail,  for  itt.  in  Form 
ittooty  pMi  Sit.  by  bind  to  tbe  defeMant's  use.    For  the  ^'^''^'^'*' 


fboAntStt,  die  aibdve-iNenthMled  unse  of  Burcluy  v.  Gcfoch^ 
^mtt  ctted^  and  tbe  ca^e  of  krtet  v.  Dougke,  (x)  was  ateb 
ttieittuMied  an  estabNehin^  the'  same  principle  upbfi  that 
(^ise;  LatrreDfce,  ^.  obseifved,  that  it  had  been  since  men- 
tietied  in  the  comt,  (y)  and  not  ap(»roted  of,  upon  thtfi 
poinCw 

Upott  the  prindiMi  ease,  Le»d  BU^nborougli  said,' 
**  fhener  is  n0i  pretence  for  cM^idering  the  g^vitg  Mi  ne\r 
secnrity  as  so  ta^h  motitoy  p&id  for  the  defendant's  ase : 
fnSpfiO^g^fem  the  ctfse  <^  the  note^  of  hand,  or  bill  of 
exchange,  as  the  eurrefft  representative  of  money,  to 
have  been  rightly  deeid^ed^  still  this  security  consisting 
of  a  bond  and  warrant  of  attorney,  is  not  the  sailM  as 
that,  and' is  nothiag^  fike  money/'  (z) 

The  above  case  ha»beto  fully  confirmed  hy  the  subse- 
qonat'  one'  of  lifaawi^  vi  Jatnesoii,  {41}  in  which  it  was 
resolved*;  that  wheise  one*  of  th<l  fliakers  of  a  joint  proniis- 
sory  note,  afleir'  the  sarnie  had)  become  due;  gave  bis  bond 
to  the  hdlddr  for  the  amounty  but  befot^  the  commence- 
racnt  of  theactibni,  no  money  ^^w^id  actually  paid  on  the' 
bond^'that  uiiM  he  had  paid  money  y^kiu  the  bond,  he 
could  Bat  aohintaiB  an  action  for  money  ps»d,  in  order  to 
reeover  eontribotifon,  agaiostany:^  thc^  otAer  ntalcers  of 
thift  origteal  note* 

The  case  of  Barclay  v.  Goocb,  {b)  must  now  there- 
focie  be  coflsidsred'  as  a  very  questionable  authority, 
aitd  perhaps  the  bd^r  opiniioB  is^  diat  since  the  case 
of  Taylor  v.  Higgins,  (c)  it  would  not  be  considered  as 
law.  (d> 

(^)  1  Hi  Bl.  S39.  (6)  S  £sp.  571, 

(y)  Johnsenv^CplliDgs,!  East  98.  (c)  S  East  169. 

(i)Tftjk>rv.HiggiB»yS£a&t  US.  (i/)See  FeU   on    Guarantee, 

(a)  fl  B.'  &  A.  51.  AppendU,  No.  J . 
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ist.  In  Form     Fpf  the  breach  of  special  contracts,  br  which  no  specific 

#xContraotu« 

v_^^^^i  claim  is  created,  but  the  only  medium  of  collecting  a 
On  other  ^  knowledge  of  the  nature  of  the  injury,  and  the  extent  of 
tract!.  the  loss  sustaiucd,  is  the  partial,  and  erring  judgment 
of  the  party  wronged,  the  defendant  cannot  be  held  to 
bail;(6)  as  it  would  be  unreasonable  that  he  should  be 
subjected  to  a  deprivation  of  his.  liberty,  merely  because 
the  plaintiff  supposes  he  has  sustained  considerable 
damage,  and  either  from  irritated  or  malignant  feelings, 
is  induced  to  swear  to  any  imaginary  loss.  In  particular 
cases,  where  a  strict  adherence  to  the  above  rule  would 
produce  iiyustice,  a  special  order  to  hold  the  party  to 
bail  may  be  obtained  on  an  application  to  the  courts 
or  a  judge  at  chambers,  on  a  Ml  affidavit  of  the  cir- 
cumstances. 
For  peaaitj  Where  a  forfeiture  given  lor  the  breach. of  an  agree- 
^maset.*^  ment  is  in  the  nature  of  stipulated  damages,  the  defend- 
ant may  be  held  to  bail ;  but  the  agreement,  breach,  and 
that  the  forfeiture  is  stated  damages  and  not  a  penalty, 
must  distinctly  appear  from  the  affidavit.  {/)  Themle  is 
clear,  that  for  stipulated  damages  the  defendant  may  be 
holden  to  bail  but  not  for  a  penalty,  (g)  In  these  cases 
a  difficulty  hto  sometimes  occurred,  lii  distinguishing 
between  penalties  and  liquidated  damages.  The  general 
principles  to  be  ^  collected  from  the  cases  are  ably  de- 
duced by  Mr.  Holt,  in  a  note  to  his  Nisi  Prlu^  Reports,  (h) . 
From  which  it  appears,  that 

1st.  Where  a  sum  of  money,  whether  in  the  name  of 
a  pc^nalty  or  otherwise,  is  introduced  in  an  agreement. 


(c)  Edwards  v,  Williams,  5  Taunt  247i  See  Brook  v.  Trist, 
10  East  358.    Cope  v,  Cooke,  Doug.  467. 

(f)  Stinton  v.  Hughes,  6  T.  R.  IS.  Hatfeild  v.  Unguard,  6  T.R.  817. 
Wildey  w.  Thornton,  3  East  409.  Kettclby  v.  Woodcock,  Barnes  86. 

{g)  Per  EUenborough,  C.  J.  in  Wildey  v.  Thornton,  3  East  410. 

(A)  Holt's  N.  P.  45,  n.  . 
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merely  to  secure  the  enjoyment  of  a  collateral  ol^^t}  the  i*t.in  Form 
enjoyment  of  the  object  is  considered  as  the  principal  in- 
tent of  the  contract,  and  the  penalty  only  as  accessary,  and 
therefore  only  to  secure  the  damage  really  incurred. 

2d*  Where  an  agreement  contains  provisions  for  the 
performance  of  sereral  things,  and  then  a  large  sum  is 
stated  at  the  end  of  it,  to  be  paid  upon  the  breach  of  per- 
formance, it  will  be  considered  as  a  penalty. 

3d.  Where'  the  payment  of  a  smaller  sum  is  secured 
by  a  larger.  r 

4th.  Where  the  word  penalty  is  specifically  used,  it  is 
merely  as  a  security,  and  will  effectually  prevent  the 
court  from  considering  the  sum  mentioned  as  liquidated 
damages,  (i) 

Sth.  A  court  of  eqmty  will  relieve  against  a  penalty 
upon,  a  compensation,  and  a  court  of  law  will  not  enforce, 
it  beyond  the  actual  damage  sustained ;  but  where  there 
is  an  agreement  to  pay  a  particularliquidated  sum,  neither 
a  court  of  equity  nor  a  court  of  law  can  make  a  new 
agreement  for  a  man,  nor  is  there  any  room  for  compen- 
sation or  relief. 

6th.  Where  the  precise  sum  therefore  is  not  of  the 
essence  of  the  agreement,  the  quantum  of  damages  may 
be  assessed  by  a  jury ;  but  where  the  precise  sum  has 
been  Axed  and  agreed  upon  by  the  parties,  that  very  sum 
is  the  ascertained  and  liquidated  damages,the  jury  are  con- 
fined to  it,  and  the  plaintiff  cannot  recover  beyond  it.  {k) 

From  these  general  rules,  the  conclusion  is  simple  and 
obvk>us^  that  where  the  stated  damage  is  the  real  debt  and 

(t)  Snaith  v.  Dickenson,  3  B.  &  P.  630. 

(k)  See  Harrison  v.  Wright,  13  East  343.  Astleyv.  Weldon,  2  B.  &  P. 
346.  Lowe  v.  Peers,  4  Burr.  2229.  Fletcher  v.  Dyche,  2  T.  R.  32. 
Wilbeam  v.  Ashton,  1  Camp.  78.  Cotterel  v.  Hooke,  Doug.  101. 
Winter  v.  Trimmer,  1  Bl.'395.  Bird  v.  Randall,  Ibid.  373.  387.  s.  c. 
3  Burr.  1352.  Hardy  v.  Martin,  1  Br.  Cas.  in  Chan.  419.  Sloman  v. 
Walter,  Ibid.  418. 


2d  Bail  in  Gommcn  Lata  Actions.       [i^ARf.  it. 

eiciitiiS*  the  essence  of  the  contract,  the  party  may  be  holdf^n  ib 
v«^v*«»/  biiil  j  btit  where  the  stipulated  8Uftt  is*  to  operate^ticiereljr 
in  terrorem,  (J)  and  as.  a  security;,  the  right  to  the  pro- 
tection of  bail  is  Kmited  to  the  legal  debt,  that  is-  the 
amount  aetuaUy  due,  and  not  the  stiiMilated  forfeiture. 
k  dir  of*       Wheu  it  is  a  matter  of  uncertainty^  wheAer  the  agree- 
the  contract  meut  intended  to  be  enforced  be  not  iliegd,  and  whielt 
i«  doubtful,    ^.gjj^  eventually  sulgect  the  phdintiffhimself  to  a  penalty, 
the  defendant  should  not  be  held'  to  bail,  as  the  court 
under  such  circumstances  would  discharge  the  latter  out 
of  custody,  on-  entering  a  commonf  appearance,  (m) 

It  was  urged  in  the  case  from  which  the  above  mte  isr 
exrtracted,  that  it  was  improper  that  a  question;  arising  out 
of  the  legality  of  the  contract,  and  on  which*  the  whole 
merits  of  tlie  case  might  depend^  should  be  discussed  on  a 
Summary  application,  and  not  put  upon  the  record*;  but 
the  court  iuBUswer  to  thisobj^etion  said^  where  the^ilaiu- 
fiff  has  the  defendant  in  custody,  and  the  cause  of  the 
arrest,  as  communicated  iu  hisr  own  affidavit,  appears' 
by  reference  to  the  security  on  which  the  debt  arises ;  that 
it  would  be  improper  to  detain  the  party  in  prisou,  the 
(Contract  which  i^  the  foundation  of  the  action  being  void. 
If  the  contract  were  not  only  ^void'but  mischievous,  the 
hrw  might  be  evaded,  if  the  plaintiff  were  permitted  to 
retain,  the  advantage  which  he  hns  gained  over  the  de- 
feudant,  and  mak6  use  of  the  opportimity  of  treattug* 
widi  him  while  in  eonfinemeut;' for  possibly  the  merits' of 
the  case  might  then  never  meet  the  examination  of  a 
court  of  justice.  Thi^decision  has  since  been  recognized 
in  the  Exchequer,  where  that  court  discharged  a  defend-^ 
ant V  OK  common  bail,  because  there  appeared  a  pcobadile 


■^>^. 


(/)  Per  Lord  Mansfield  in  Birdiv.  RahdalL  4  Burr,  1359^  8.C.  1  Bl. 
373.  367. 
(fii)  Sumner  «;  Green,  1  H.  BL  301. 
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gnoimdy  that  tbe  flec«nritie&  uitMdcd-  W  he.  veiled  upon  i*^iofiatni 
were  iliegaL  (n)  •  !*^    -^^ 

The  courts  htsrensTer  gire  g^rester  or.  1ms  eflfeet  to  Where  the 
agreements  entered  >  into  i&  afoffeigaooustry)  tban  tbey  ^dT^" 
wottM  reeeire  from  the.  law  of  tbe  state  in  which'  ihey  >i»^d* 
were  made ;  (o)  for  what  is  not  an  obligation  ift  one  place^ 
eannot  fay  Hie  nmaieiind  regnbtion  of^anodiereooiitry) 
become,  so  in  another  place.    It  woidd  seeni^  theeelbve) 
the  prarilegA  of  faarha^g  tbe  security  of;  bail  on  contracts 
made  in  parts  beyond  sea,  is  co^-extensive  only  with:  the 
i^ht  of  MTestiag  «tid  detaiain^  the  petson  of  the  debtor 
abroad.  lu.  tbe  ease  of  Meiaa  e.  The  Duke  de  Fitxjames,  (p> 
the  principal  case  on  the  sutgect,  the  ruleas  abore:  stated 
is  sanetioned  by  the  concurrent  opinion  of  Eyre^  C.  J«r 
and  Rooke^  J.  Ilie  former  there  said^  it  has  been  very 
often  repeated,  and  I  wiah^  it  were  more  deaiiy  .undev*^ 
slQod^  that  the  eourt.does^  not  mean,  to  try  the  questiois 
betireen  the  parties*  on  these  peefiminary  motioofi.  (9)1 
But  it.  is  a  very  different  case  whea  the  gnmnd  of  the 
debt  is  a  transaction  in  a  foreign  counti^,  it  doeanot  then 
origmate  in  oar  law,  bat  in  the  law  of  that  eouniry  whidt 
creffikes  the  obligation.    That  law  must  be  had  before  ua 
by  «Tldence,  since  we  do  not  take  notice  of  it  o£  course* 
When  it  k  sworn,!  that,  a  pmrty  is  indebted  on  a  bond  or 
promiasory  note^  we  know  what  &e  nature  of  those  in«> 
stntments  are,  and  the  law  coaceming  them  4  or  if  for 
goods  sold  and  deK^rerrd,  weknow  that  goods  sold  ami 
ddHveredmay  create  such  ta<  debt.    But  if  the  plaintiff 


Sit)  Wi^htwich  V.  B^ks,  Forrest  153. 
d)  Burrows  v,  iemiho,  5r  Stra.  733.  Gienart;. Meyer,  S  H.  Bl.  60S. 
RoUasod  V,  Bl$Qd,  2  Qyrc  isn.  Folliott  «.  Ogdea,^  1  H.  BK  MS. 
Mpstyn  V.  Fabrigas,  Cowp.  174.  Melan  v.  De  FitzjjEiineS|  1 B.  &  P.  141. 
Tglleyrsiid  v.  Bouhmger,  3  Ves.  447.  Alves  v,  Hodgsoti,  7  T.  R.  241. 
Potterv.  Brown,5  East  ISO.  Whitt!ne;ham  v,  De  la  Rieu,  9  Chit.  Rep.  53. 
{p)  1  B.  8e  P.  138.  Johnson  v.  ]ft^achielsney  3  Canipb.  44. 
(9)  Earlier  v.  languishes  9  Chit.  tlep.  55. 


28  ,  Sail  in  C&mnton  Law  Actions.        [part.  t. 

itt.  In  Fdrm  sweat  |>ositively  to  a  debt  in  this  country,  and  refers  to 
*  something  which  renders  it  ambiguous,  whether  there  be 
a  debt  or  not,  the  party  ought  not  to  be  held  to  bail* 
Heath,  J.  dissented  from  the  opinion  given  by  the  Chief 
Justice,  and  observed,  '^  we  all  agree  that  in  construing 
the  contracts,  we  must  be  governed  by  the  laws  of  the 
country  in  which  they  are  made,  for  all  contracts  have  a 
refereiu^e  to  such  laws.    But  when  we  come  to  remedies, 
it  is  another  thing  ;"*  the^e  must  be  pursued,  by  the  means 
which  the  law  points  out  where  the  party  re^des.    The 
laws  of  the  country  where  the  contract  was  made,  can 
only  have  a  reference  to  the  naturie  of  the  contract,  not- 
to  the  mode  of  enforcing  it.   Whoever  comes  into  a  coun- 
try, voluntarUy  subjects  himself  to  all  the  laws  of  that 
-country,  and  therein  to  all  the  remedies  directed  by  those 
laws  on  his  particular  engagements.*'  The  principle  esta- 
blished in  the  case  of  Melan  v.  The  Duke  de  Fitzjames, 
had  been  introduced  in  a  previous  adjudication,  (r)  in 
which  the  majority  of  the  judges  negatived  the  right  of 
the  creditor  to.  have  bail  under  such  circumstances,  but 
considerable  doubt  has  been  thrown  upon  these  decisions 
in  consequence  of  Lord  Ellenborough  in  a  recent  case  (s) 
having  intimated  his  dissent  to  the  doctrine  contained  in 
the  principal  case,  and  expressed  his  approval  of  the  opi- 
nion entertained  by  Heath,  J.    Upon  this  intimation  it  is 
observable,  that  the  question  then  under  discussion  was 
not  strictly  analogous  to  the  circumstances  which  gave 
rise  to  the  decision  in  the  Common  Pleas,  and  that  the  dis- 
sent  of  Lord  Ellenborough  was  expressed,  not  at  a  time," 
when  the  propriety  of  that  determination  could  be  fully 
and  satisfactorily  investigated,  but  merely  when  adverted 

to  by  counsel  in  argument,  for  a  collateral  purpose.    It 

— ■ —  -  , 

(r)  Debalfet?.  Mackenzie.  Bames  73.    a  Stra.  1243.  »,  c. 
(s)  Iml9.y  V.  EUe&eD,  3  East  4^6.    See  post. 
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IS  therefore  coneelved  that  the  rule  as  above  stated,  may  ^^-  ^^  Parm- 
yet  be  considered  as  law,  and  which  is  to  a  certain  degree  ^^ 

sanctioned  by  the  Acts  of  P&rliament,  inhibiting  the  arrest 
of  aliens,  (t) 

As  a  policy  of  insur^ce  is  merely  a  contract  of  indem-  On  poiicietr 
nity,  a  defendant  cannot  beholden  to  bail  either  for  a  total  m^* 
or  partial  loss,  unless  there  has  been  an  adjustment  or  ex- 
press promise  to  pay  the  loss ;  and  this  rule  obtains,  al- 
though the  defendant  may  have  made  an  unqualified  offer 
to  pay  a  part  of  it,  on  the  ground,  that  the  action  is  in  its 
nature,  no  more  than'  a  claim  for  unliquidated  damages, 
upon  a  contract  of  indemnity,  {u) 

It  is  a' general  principle  of  law,  that  an  action  will  not  On  allocatur 
lie  on  a  mere  order  or  rule  of  court.  (;r)    On  this  principle 
the  Court  of  Common  Pleas  determined,  that  a  defendant 
could  not  be  holden  to  bail,  in  an  action  founded  on  the 
prothonotory's  allowance  of  costs.  (2^) 

The  right  to  bail  in  an  action  of  covenant  is  regulated  incorcnanu 
and  governed  precisely  by  the  same  rules  as  the  action  of 
asfumipvU.  Thus  when  the  covenant  is  for  the  payment 
of  a  sum  certain,  as  for  the  arrears  of  an  annuity,  mort- 
gage-money, rent,  &c.  the  covenantor  may  be  holden  to 
bail  as  of  course^  but  where  the  breach  of  covenant  is.  for 
not  repairing  or  not  indemnifying,  or  for  similar  breaches, 
and  the  amount  of  damages  uncertain ;  the  defendant  can- 
not be  holden  to  baU,  without  a  special  order  be  obtained  • 
for  that  purpose. 

As  the  action  of  debt  is  in  legal  consideration,  a  remedy  i«  (i«bc. 
for  the  recovery  of  a  debt  eo  mmme  et  in  numero,  and  not  rule. 


(0  38  G.  3.  c.  50.  s.  9.  41  G.  3.  c.  106.  42  G.  3.  c.9S.  55  G^  3.  c.54. 

{u)  Lear  v.  Heath,  5  Taunt.  801.  s.  c.  1  Marsh,  19.  and  see  Curn- 
ming  V.  Forester,  1  M.  &  S.  494. 

{i)  Emerson  v.  Lashley^  2  H.  Bl.  248.  Smith  v.  Whalley,  2  B.  &  P. 
484.    Carpenter  v.  Thornton,  3  B.  &  A.  52. 

Qy)  Fry  V.  Malcolm,  4  Taunt.  705.    See  Anon  Lofift,  305. 


30  Bail  in  ChmMan  Law  Actions.        [part;  i. 

lit.  In  Form  gtrictly  for  a  eompensatioB  in  daluig6i»  though  generally 
uictu.  ^^^^^  f^p  1^^  detention  of  the  debt;  it  foUowv,  that  in 

an  action  of  dAt  on  isiipple  contract,  tv^here  the  sum  due 
amounts  to  152.  the  defendant  may  be  holdeu  to  bait* 
On  bondi  In  debt  on  bond,  conditioned  for  the  payment  of  money, 
genwOiy.  ^^^  plaintiff  is  entitled  to  the  security  of  bail,  for  the  prm- 
cipal  and  interest  due  upon  it ;  but  this  right  i^  eiNifined 
lx>  the  sum  actually  and  really  due  by  the  condition;  as  the 
praalty,  though  strictly  speaking,  the  legal  debt,  is  nov 
(Considered  merely  to  be  a  security  for  the  due  payment  of 
the  principal,  interest  and  eo6t$«  (s)  This  equitable  rule 
owes  its  origin  to  the  statute  of  Anne,  (a)  which  enables 
the  defendant  to  discharge  and  satisfy  the  bond,  by  bring- 
ing into  court  the  principal  and  interest  then  duCb  Where 
a  bond  is  conditioned  for  the  payment  of  an  annuity  or 
money  by  instalments,  the  exercise  of  the  right  to  hold  to 
bail  should  be  limited  to  the  arrears  actually  due;  but  it 
is  conceiyed,  that  where  the  bond,  though  conditioned  for 
the  payment  of  money  by  instalments,  is  expressly  agreed 
that  if  default  be  made  in  any  one  p^rment,  the  bond  is  to 
be  p^t  in  force  for  the  whole  principal  and  interest  then 
remaining  duoi  that  in  such  a  case  the  right  to  the  secu- 
rity, of  bail  need  not  be  confined  to  the  particular  install- 
ment over  due,  but  paay  be  obtamed  for  the  whole  prin^ 
x^ipal  and  interest.  (6) 
On  bondi  Bail  in  an  action  of  debt  upon  a  bond  t^  perfortti  cove»- 
fojiianw 'Jf  nants,  can  only  be  required  for  the  amount  of  the  damages 
coveQims.  iK^tually  sustinne<l  by  the  breaeh»  and  if  the  defendant  be 
hoiden  to  bail  for  the  penalty^  he  will  be  discharged  on 


(it)  Stinton  v,  Hugbes,  S  T.  R.  13.  HalfeihJ  «.  Littguard,  6  T.  R.  27 1. 
Wildey  V.  Thornton,  2  East  409i  (a)  4  Anne,  c.  1«.  8. 13. 

(ft>Tighe  V.  Grafter,  2  Taunt.  387;    Van  Sandauv.  i 

one&c.  IB.  &  A.  214. 
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entering  aa  appearance  or  SiXng  coninon  bail*  {fi)  la  !«•  laForm 
cases  of  this  descripUop,  it  rsbould  be  mack  obvious  and 
manifest  to  the  court,  that  a  covenant  bad  been  entered 
into  j  that  a  bond  had  been  given  for  its  due  performance ; 
that  a  breach  bad  been  committed,  and  that  the  damage 
sustained  in  consequence  of  such  non-performance,  a* 
mounted  to  a  specific  sum*  A  mere  general  statement^  that 
the  d^ndant  covenanted  to  pay  the  balance  of  an  ac- 
count but  had  £BiUed  in  its  perfornuKice^  is  Insufficient,  (<Q 

The  right  to  an  indemnity  can  only  be  co-extenmv«  witb  9"  ^s  <<> 
the  liability  incurredrand  the  loss  resulting  from  that  li-  '°  ^""v* 
ability ;  therefore  in  debt  upon  a  bond  conditioned  to  in^ 
demnify,  the  defendant  •ought  not  to  be  bolden  to  bail 
iox  the  penalty,  but  only  for  the  amount  of  the  damage 
actually  sustained,  {e) 

In  all  pases,  ivhere  the  penalty  is  in  the  nature  of  liqui-  on  bond 
dated  damages,  as  where  a  bond  ia  eonditionad  for  the  ^i^ty  iT 
pi^r&rmance  of  a  promise  of  marriage,  (/)  and  in  other  j^J^"** 
similar  instanees,  where  thcpentdty  constitutes  the actua) 
debt,  the  transaction  itself  repelling  any  other  medium 
of  coUectuig  the  nature,  extent^  and  estimation  of  the  in<» 
j^ry  sustained,  the  party  may  be  held  to  baiL    It  is  an 
evU  guarded  against  by  a  penalty ;  an  infraction  of  the 
condition  creates  a  positive  and  specific  claim  i  therefore 
such  stipulations  form  an  exception  to  the  above  rules. 

The  plaintiff  in  an  action  on  a  iottonvry  or  r^spm-  on  iMctMi. 
dievUiA  bond,  is  entitled  to  bail,  subject  to  the  restrictions  ^ 

applicable  to  bail^  on  bonds  in  general,  (g) 

.^ III  I    '  '      ■  '      '  I  ■  .      . 

(c)  Boothsby  v.  Bulbr,  Sid.  63.  Anon,  1  Salk.  leo.  Hatftild  9. 
LiDguard,6  T.  R.  217.  Edwards  v.  Williams,  5  Taunt  ^47.  Irolsy 
V.  Ellefsen,  S  East  453.  and  see  Biddolph  v.  Temple,  1  Lev.  260. 
Nov  88.     3  Koll.  Rep.  53. 

(d)  Whitfield  V.  Whitfield,  B^mies  109.  See  Stinton  v.  Hughe9y 
6  T.  R.  13.    Hatfeild  v.  Linguard,  6  T.  R,  217.  et  supra. 

(e)  Whitfield  v.  Whitfield,  Barney  109.  Kirk  v.  Strickland,  2  Doue.  449. 
( /)  Kirk  «.  Stricklapd.  J2  Doug.  448. 449.    Kettelby  ».  Woodcock, 

Barnes  86.  (g)  Beflowr  v.  Tbtt,  Ca.  Prsc.  C  P.  34.  Lear  v« 

Heath,  5  Taunt,  toi.    1  Sfarsb.  19.  s.  c. 


32  Bail  in  Common  Law  Actions.  .      [part.  r. 

'1st.  In  Form      A  person  who  has  become'  bail  for  another^  cannot 

exCbntnetu. 

^j-^ —  J  himself  be  holden  to  bail.    The  practice  in  this  respect 

On  bail       .jg  uniform  in  all  the  courts;  that  the  sheriff  or  his  as- 
bond.  ' 

signee  shall  not  hold  to  bail  either  the  defendant^  or  his 
bail^  in  an  action  on  the  bail  bond.  (A)  The  nsuat  com- 
pulsory process,  to  obtain .  payment  is  here  unnecessary. 
For  though  in  the  ordinary  transactions  between  man 
and  inan,  the  creditor  cannot  always  know  the  sol- 
vency of  the  party^  whom  he  is  to  trusty  that  reason 
ceases  to  operate^  when  applied  to  bail :  the  sheriff  has 
a  discretionary  power  to  accept  or  reject  such  bail,  as 
may  be  tendered ;  his  duty  is  to  have  solvent  persons. 
If  he  does  not  avail  himself  of  this  rights  the  evil  con>- 
sequences  accrue  to  himself,  (i)      No  inconvenience  can 

result  to  ihe  plaintiff  in  the  action,'  as  it  is  optional, 

.  ... 

whether  he   will  take  an  assignment  of  the  bail-bond 

or  not.    But  bail  in  the  original  action,  aft^r  judgment 

'.  recovered  against  them  on  the  bail-bond,  may  be  holden 

to  bail  in  an  action  on  such  judgment,  (k)  This  case  is  dis^ 

tinguishable  from  the  general  principle,  that  bail  shall  not 

be  holden  to  bail ;  that  rule  is  established  on  the  ground 

that  the  arrest  is  for  the  same  cause  of  action;  but  afiter 

judgment  recovered  against  the  bail  a  new  claim  is  created ; 

it  includes  a  new  cause  of  action,  namely,  the  costs  of  the 

former  suit. 

On  recogni-      On  the  same  ground,  in  an  action  of  debt  upon  a  recog- 

baa.  nizance  of  bail,  the  plaintiff  cannot  obtain  such  security, 

for  their  sufficiency  must  have  been  proved  or  admitted, 

prior  to  their  being  allowed.    Indeed  if  such  a  pfactic^e 

was  tolerated,  there  might  be  bail  in  it^itum. 

(A)  Mellish  v.  Petherick^  S  T.  R.  450.  Brander  v.  Robson,  6  T.  R. 
336.    Prendergast  v.  Davis,  8  T.  R.  85. 

(t)  Etherick  v.  Cowper,  1  Salk.  99.  1  Ld.  Raym.  425.  s.  c.  and  see 
10  Co.  99, 100.   Rex  v.  Daws,  2  Salk.  608. 

(Jk)  Prendergast  v.  Davis,  8  T.  R.  85.  Butt  v.  Moore,  cited  Udd.  194. 
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The  preceding  ruleR  apply  also  to  replevin  bonds.  In  the  lit.  in  Form 
case  of  the  Duke  of  Ormpnd  v.  Brierly,  (/)  the  Court  ob-  'Jf^^^- 
served^  that  in  an  action  upon  a  replevin  bond,  common  ^"cu!^^*^*" 
bail  must  be  filed.     .   . 

Where  a  cause,  in  which  the  defendant  has  been  On  awtrdf. 
holden  to  bail  i^refi^red  to  arbitration,  and  the  arbitrators 
award  to  thcL  plaintiff  a  sum  exceeding  fifteen  pounds,  the 
defendant  may  be  holden  to  bail,  notwithstanding  the  ap- 
parent objection  that  the  «ward  is  for  the  same  cause  of 
action  as.  constituted  the  subject  matter  of  the  former 
.  9uit.  (m).  Such  an  action  not  being  vexatious,  there  is  no 
analogy  between  it  and  an  action  upon  a  judgment.  The 
first,  action  was  put  an  end  to  by  the  reference ;  a  new 
caittse  of  action  arose  by  the  arbitration,  distinct  in  its 
nature,  and  in  its  ulterior  proceedings,  unconnected 
with  the  prior  suit. 
,  .The  right  to  have  the  security  of  bail,  in  an  action  of  Onjudg- 

mcnts. 

.debt  on  a  judgment,  depends, ^r«f,  on  the  amount  of  the 
debt,  recovered,  secondly ,  whether  the  party  has  or  has 
not  been  holden  to  bail  in  the  original  action. 
In  consequence  of  several  decisions  in  the  courts  of  ^•'•^^^^* 

^  amount  of 

King's  Bench  (ii)>and  Common  Pleas,  (o)  that  a  defendant  the  debt  re*. 
might  be  arrested  andhetd  to  special  bail,  in  an  action  on  a  ^^ 
Judgment  for  ten  pounds,  for  damages  and  costs,  although 
the  original  debt  alone  was  under  that  amount,  the 
statute  43  G.  3..c.46.s.  1.  was  passed,  which  enacts,  that 
f^  no  person  shall  be  arrested  or  held  to  special  bail  upon 
any  process  issuing  oiit  of  any  court  in  England  or  Ireland, 
for  a  cause  of  action  not  originally  amounting  to  the  sum 

(I)  1  Salk.  99.  see  Carth.  519. 

(hi)  Collins  V.  Powell,  2  T.  R.  756: 

(n)  Lewis  v.  Pottle,  4T.  R.  570.  (o)  Nightingale  r.  Nightingale, 

2  Bl.  Rep.  1374.  Bilson  v.  Smith,  Pr.  Reg.  C.P.  59.  Nichols  r.  ^iTdef| 
Barnes,  432.  Pr.  Reg. C.  P.  60.  s.  c. 
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lit.  fn  Form  ftyr  wUcl^^iidb.petBOiiviB^byihelaws  m^wdiibeing^  liable 
^'  tp^  h^iBfttst^A  asi4  hdd  to.  bail,  ovetf  wkAiib^e^  and  ex« 
cktffiv^.of  any  costs,  ehargpea,  aiid'eiqieDsea^  tlkat  may  have 
been  incwrred^  recovered^  or  become  chargeable,  m  otf 
a}i)([^pit  thi$  svung  for  or  recovering  the  same  or  any  part 
th^m^/'  This  act  was  continued:  by  the^57  G»  3.  c.  lOL 
which  enacts^  '^  that  nd  p^^wm  shall  be  held  to  special  ball 
upon  any  prooess  issiung  out  of  any  cOuift,  wbeve  the  cause 
of  action  sh^U  not  haye  ovigtnally  amounted  to  the  suaai 
of  fi|le^n  pounds  or  upwards,  over  and  above  and  exchi*^ 
sive  of  aiiysiich  costs,  ftci,  except  where  the  canse  of 
such  action  shall  arisen  or  be  maiiMiainable  upon,  or  by 
virtue  of  ai^y  bill,  or  bills  of  exchange,  promissory  note 
or  notes,  in  which  cas^  the  parties  Uahle  thereupon  may 
ha  held  to  special  biul  in  such  manner  as  if  this  act  had 
not  been  made/'  Antecedent  to  the  introduction  of  these 
atfitutes,  and  before   the  cases   first  referred  to  were 
determined,  whenever  judgment  was  obtained  on  a  debt 
originally    under  ten   pounds,   but  augmented  to   a 
larger  sum  by  the  addition,  of  cpstg,  (p)  or  the  action 
was  for  general  damages,  which  were  reduced  by  the 
judgment  to  a  sum  c^aki  above  ten>  pouads,  (9)  the 
UabUity.of.theparty  tobe  heldto  bidl^  either  upon  the 
judgment  itself  or  upon  a  subseqwnt  prmnise  to  pay  the. 
debt  and  costs,  in  consideration  of  f0rbearBnce,:(r)  was  itt 
many  cases  denied  by  the  court  of  King's  Bench.    Tm 
effectuate  an  uniformity  in  the  practice,,  the  two  crarts 
ultimately  adopted  the  same  principlei  whtcb'led(to'tiBe^ 
enactments  above  recited. 


(v)  Bush  V.  Bates,  5  Burr.  9660.  Robinson  v.  NiceoUs^  t  Stia.  1077. 
Belkher  v.  Gibbs,  4  Burr.  S117. 
(9).  De  Balfe  v.  Mackensie^  Bwne*  73^1»  Stsa.  1943*  s.c. 
(r)  Anon.  Cowp.  12d. 
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Whenever  a  judgment  has  been  obtained  for  a  debti«(*inF<». 
amountiug  to  fifteen  pound3,.over  and  above  the  costs  and  ^-^^r~-^ 
expenses  of  recovering  the  same^  the  defendant  may  be  the  party  hag 
bolden  to  bail  if  none  have  been  given  in  the  original  ^^^4*^ 
action,  U)   although  a  writ  of  error  be   pending  on  '^  ^  ons>- 

nal  actioo. 

which  bail  have  be^n  put  in,  (t)  Special  bail  cannot  in 
general  be  required  where  the  party  has  been  arrested  in 
the  prior  suit.  This  rule  obtains,  although  the  bttl  ia 
the  original  action  have  subsequently  absconded  or  be* 
come  insolvent>  (u)  or  the  plaintiff  has  released  them  by 
declaring  in  a  different  county,  or  for  a  different  cause 
of  action  from  that  mentioned  in  the  writ,  (or)  or  the  de- 
fendant has  surrendered  in  thfeir  discharge  and  obtained 
a  gu:per8edeas,(y)  unless  the  action  has  been  super- 
s^ed  by  surprise,  and  not  by  taking  merely  a  fair 
advantage  of  the  laches  of  the  plaintiff,  according  to 
the  established  practice  and  sanctioned  rules  of  the 
court,  (a) 

Where  a  de^ndant  was  superseded  in  an  action  upon 
a  judgment,  and  again  arrested  in  an  action  upon  the 
second  judgment,  the  court  discharged  him  upon  common 
bail,  (a)  And  if  a  defendant,  on  being  arrested  upon  pro- 
cess out  of  the  King's  Bench,  give  a  warrant  of  attorney  to 

<f)  Kendal  v.  Carey,  fS'Bl.  768.  Jackson  v.  Ducket,  Ca.  Prac.  C.  P. 
32.  s,  c.  more  fully  reported  Prac.  Jteg.  C.  P.  54.  Glascoek  v.  Morgan^ 
iLcv.  92.  '  Crutchfield  v\  Sewords,  Barnes  116.  SWils-QS.  s.  c. 
Pes^e  V.  Stevenson,  l  N.  ft.  I'Sd;  2  Smith  39. 

(Q  Wcymai^  v,  Weyman^  Barnes  7L  2  Com.  556.  s.  c.  Kendal  v, 
Carey,  2  Bl.  768. 

(  «)  Sayer  ftep.  160. 

(jr)  Crutchfield  v.  Sewords,  Barnes  116.  2  Wils.  93.  8.  c.  But  &ee 
De  La  Cour  v.  Read,  2  H.  Bl.  278. 

(y)  Blandford  v.  Foot,  Cowp.  72.  Eevd  v,  Snowden,  Pn  Regr  C  P. 
77.  Chambers  v.  Robinson,  2  Stra.  782.  Hall  v.  Howes,  id.  1039.. 
Pierson  v.  G<>odwio,  IB.  and  P#  361. 

(z)  WhaUey  v.  Martin,  Barnes  62. 

(a)  Chambers  v,  Robinson^  2  Stra.  782. 
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2d.0n  penal  confess  judgment^  and  be  afterwards  holden  to  bail  in  the 

nid  rcRie*  -  ^ 

dial  sututei.  Court  of  Common  Pleas  in  an  action  upon  the  judgment^ 
the  latter  court  will  discharge  him  upon  a  common  ap- 
pearance being  entered.(i)  In  that  case^  the  giving  a  war- 
rant of  attorney  to  confess  judgment  was  considered  bs 
tantamount  to  giving  bail  in  the  first  action^  and  that  the 
defendant  under  these  circumstances,  if  held  to  bail  again, 
woidd  suffer  precisely  the  same  inconvenience  as  in  the 
common  cases  to  which  the  rule  is  allowed  to  extend.  It 
is  to  be  observed,  that  this  decision  is  at  variance  with 
a  prior  case,  where  it  was  held  by  the  Court  of  Com- 
mon Pleas,  that  the  circumstance  of  bail  having  been 
put  in,  in  the  original  action  in  the  Palace  Court, 
did  not  entitle  the  defendant  to  be  discharged  in  an 
action  on  the  judgment,  on  entering  a  common  appear- 
ance, as  the  plaintiff  had  obtained  no  bail  in  that  court 
before.(c) 

2d.  On  Penal  and  Remedial  Statutes. 

^mSS^  a  defendant  cannot  in  general  be  holden  to  bail,  in 
actions  of  debt  on  a  penal  statute,  (d)  because  the  penalty 
is  in  the  nature  of  a  fine  or  amercement  imposed  on  the 
party  for  the  nonperformance  of  a  duty,  or  the  com- 
mission of  a  prohibited  act.  This  exemption  proceeds 
on  the  equitable  principle,  that  every  man  is  presumed 
innocent  until  his  guilt  is  established  before  a  competent 
tribunal.  Whilst  his  culpability  remains  in  doubt,  he 
should  not  be  subjected  to  any  inconvenience. 

>  '  .    . 

(b)  Salkeld  v.  Lands,  3  B.  and  P.  416. 

M  Davies  v.  Leckie,  Barnes  94. 

(tf)  Yelv.  55.  S  Brownl.  393.    Whittingham  v,  Coghlan,  Barnes  80. 

Presgrave  ». 1  Comyn's  Rep.  75. 1  Com.  Dig.  481.    1  R.P. 

K.  B.  118.  Gilb.  HistC.P.  df.  1  Crompt  Pr.  S9.  1  &c.  Ab.  810. 
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Te  this  rule  there  U  an  exception  arising  out  of  the  3d.  in  Form 
express  terms  of  particular  statutes,  which  distinctly  au-  >  y  '* 
tborize  the  holding  of  the  party  to  special  bail,  as  in  ac- 
tions on  the  Stat.  26  G.  2.  c.  21.  for  liaving  concealed 
wrought  silks  in  his  possession,  (e)  or  on  the  stat.  46  G.  3. 
c.  148.  for  insuring  in  the  lottery,  or  printing  illegal 
schemes  in  it.  (/) 

In  actions  on  remedtaZ  statutes  the  defendant  maybe  On  remedial 
holden  to  bail^  as  the  penalties  are  introduced  to  effectuate 
a  double  purpose,  to  remunerate  the  injured  party,  and  to 
punish  the  aggressor.  They  merely  superadd  a  new  remedy 
for  a  pre-existing  right.  The  maxim,  that  the  innocence 
of  the  party  accused  shall  be  presumed  till  his  culpability 
be  established,  is  here  inapplicable,  because  an  injury  has 
been  committed  beyond  the  mere  infringement  of  a  sta- 
tutary  regulation,  (g")  Hence  special  bail  may  be  obtained, 
on  the  Stat.  9  Anne,  c.  14.,  by  the  loser  at  play  against  the 
winner,  (h)  or  on  the  stat.  4  G.  2.  c.  28.  for  double  value 
incurred  by  a  tenant  holding  over  after  notice,  (i) 

dd.  Jn  Form  ex  Delicto* 
For  tortious  injuries,  and  where  the  action  must  neces-  ^eneni 

"  rule. 

sarily  be  in  form  ex  delicto  for  the  recovery  of  damages,  the 
party  cannot  be  holden  to  bail,  under  any  circumstances 
however  aggravated,  without  a  judge's  order  being  first 
obtained. 

ie)  Rex  V.  Retiord,  3  Burr.  1569. 

(J)  Pritchettv.  Cross,  2  H.  Bl.  17.  Rex.  v.  Decker,  3  Anstr.  863. 
Davis  17.  MazziDghiy  1  T.  R.  705.  HoUaod  v.  Bothmar,  4  T.  R.  228. 
Ring  V.  Cole,  6  T.  R.  640.  Rex  t\  Home,  4  T.  R.  349.  Goodwin  v. 
Parry,  4  T.R.  577.  See  this  statute  referred  to  by  1&  2  G.  4.  c.  120.  s.  57. 

(g)  The  distinction  between  penal  and  remedial  statutes  is  sud  to  be 
this^ — The  statute  is  remedial  where  the  action  is  brought  by  the  party 
injured,  hut  penal  where  broughtby  a  common  informer,  2  Bl.  Rep.  1227. 

<A)  Turner  e.  Warren,  2  Stra.  1079.  Andr.  70.  Carrill  v.  Cockran, 
12  Mod.  295.  Holt.  85.  s.  €.    (t)  Wheeler  v.  Copeland^  5  T.  R.  364. 
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3d.  In  Fonn      in  actions  (oT personal  wrongs^  in  which  it  is  obvious  the 

ex  delicto* 

^  y,  /  damages  will  exceed  the  sum  of  fifteen  pounds^tbe  courton 
to  theper!^  motion^  or  a  judge  at  chfimbers^  will  on  an  affidavit,  (fc) 
'^'  containing  a  clear  representation  and  (positive  statement 

of*  the  injury^  order  special  bail.  Thus  for  an  outrageous 
battery  or  mayhem,  special  bail  has  been  ordered ;  (Q  so  in 
an  action  for  criminal  conversation ;  (m)  but  where  a  de- 
fetldant  was  holden  to  bail  in  an  action  for  a  malicious  pro- 
secution, when  the  defendant  had  been  acquitted  upon  a 
defect  |u  the  indictment  and  not  upon  the  meritSj^  the 
court  discharged  an  order  granted  for  special  bail,  and 
said^  it  was  in  their  discretion  to  order  bailj  and  that  it 
^$hould  only  be  done  when  the  merits  of  the  indictment 
had. been  investigated  at  the  trial,  (n) 

In  scanAalum  niagnatum  the  court  on  motion  have  or- 
'dered  bail,  (o)  and  it  would  8eem>  that  where  special 
damage  is  ascribed  to  slanderous  words,  that  such  an  order 
may  be  obtained,  (p) 
fat  injuria  Antecedent  (q)  to  a  rule  made  by  all  the  courts  in 
PKo^ci^  48  G.  3.  (r)  the  defendaiit  might  have  been  holden  to  bail 
in  trover  or  deimue  without  any  special  application  to  the 
fkfurt,  but  by  that  rule  no  [ilersoh  (nan  be  held  to  special 
bail  in  an  action  of  trov&  or  detirme,  wjlthpiAt  an  orde^  being 
made  for  that  purpose  by  the  Liord  Cbiief  Justice  or  one 


(k)  Imlay  v.  Ellefsen,  2  East  458.  Davies  v.  ChippeDda]e>  2  B.  and 
P.  282.  2  Com.  Dig.  31.  32. 

(/)  Anon.  Sid.  276;    Roberts  v,  Slingsby,  id.  307. 

(}»)Hadderweek  v.  Catmur,  Barnes  61.  Prac.  Reg.  C.P.  63.  s  c.  Dyott 
V.  Uunn,  2  Chit.  Rep.  72. 

(n)  Russel  v,  Gately,  Prac.  Reg.  C.  P.  66.  s.  c.  Ca.  Prac.  C*  P.  148. 

(o)  The  Earl  of  Stamford  v.  Gordal,  Raym.  74.  The  Duke  of  Schosn- 
berg  V,  Murrey,  12  Mod.  420.  s.  c.  Holt.  640. 

(p)  Anon.  1  Lev.  39. 

(o)  Bangley  p.  Titcombe,  6  Mod.  14.  Catltn  v.  Catlin,  2  Stra.  IIM. 
\Vf\U:  23. 8.  G. '  Le  Writ  v.  Tolcher,  Barnes  f9.  '■' 

(r)  R.  H,  48  Geo.  3.  K.  B. «  East  826i  in  C.  P.  1  Taunt  203.  in  Es- 
cheq.  Man.  &i  App;  S25.  ^8  Priob  Excheq.  507.  ' 


Ciujp.  II.]  Fwm^ Aotion^ 

of  the  judges.    Although  the  above  rule  is  confined  in  Bd^inFbrn 
terms  to  the  actions  of  trcfDer  or  deAnue^  it  is  clear  that  ^    v    * 
the  same  principle  which  dictated  the  introduction  of  it^ 
would  equally  apply  to  the  action  of  trespass  de  bans 
asportatis. 

There  does  not  appear  to  be  any  case^  where  bidl  has  For  uijuiiM 
beeu  ordered  for  injuries  to  real  property  ;  indeed,  firom  ^^^*^ 
the  nature  of  this  species  of  wrong,  it  would  %e  almost 
imi^racticable  to  suggest,  with  any  degree  of  precision, 
the  extent  of  the  damage  sustained  by  the  ajggression.  It 
is  not  improbable  that  the  court,  under  aggravated  cir- 
cumstances, of  extenrive  waste  or  other  spoliation,  would 
make  an  ord^  for  special  bail,  particularly  if  k  were  sug- 
gested that  the  offender  was  about  to  absent  himself  from 
the  kingdom,  {s) 

By  tike  Stat.  1  Geo.  4.  c.87.  tenants  holding  over  after  iBtjtct- 
the  determination  of  their  tenancy,  by  notice  or  c^^ken/flae, 
are  now  required  to  find  baU  for  their  appearance  to  the 
action  (if  ordered  by  the  court);  to  enter  into  a  rute  to 
give  judgment  of  Oie  term  preceding  tiie  trial ;  and  to 
enter  into  recognizances,  with  sureties,  to  pay  Die  costs 
and  damages  recovered  by  Hke  plaintiff. 

The  action  for  DMlsiie  profits  is  baitable  or  not,  9k  the  in  aeOpm 
Ascretion  df  the  court,  and  when  an  order  for  baB  is  made,  fntau^^ 
the  recognizanee  is  usually  taken  in  two  ^r^  vldiie  Of 
the  premises,  but  this  is  likeviise  tttrt^l^ioiiai^.  <0 


(s)  1  Sell.  Prac.  36. 

(I)  Hwt.  v.Hud9oti>  9mm  96.  i  SeU.  Fiae.  M 
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SECTION  III. 

ON  THS  EXPEDIENCY  OF  ADOPTING  PARTICULAR  FORMS  OF 
ACTION;  IN  ORDER  TO  OBTAIN  THE  SECURITY  OF  BAIL, 

« 

Election  of       Thb  privilege  of  having  the  security  of  bail  does  not 
fonniofac-^  always  necessarily  depend  upon  the  nature  of  the  right 


ticm. 


sought  to  be  maintained.  The  mode  adopted  to  preserve 
its.  eidstence^  or  to  enforce  its  fulfilment^  not  unfrequently 
regulates  the  power  of  exercising  this  privilege.  It  is^ 
therefore^  in  many  ca$es  important,  where  several  con- 
current remedies  present  themselves  for  the  redress  of  the 
same  injury,  that  a  judicious  selection  should  be  made. 
Thus  we  have  seen  in  actions,  in  form  ex  delicto,  as  in 
case^  trover^  detinue^  and  trespass,  the  defendant  cannot 
be  holden  to  bail  without  a  special  order  of  the  couit  or 
of  a  judge.  Hence,  in  cases  where  it  may  be  material  to 
have  the  security  of  bail,  the  action  should^  if  possible, 
be  framed  in  assumpsit  for  money  had  and  received,  add- 
ing such  other  counts  in  the  declaration  as  maybe  advis- 
able under  the  circumstances  of  each  particular  case,  (u) 
But  in  exercising  this  discretion,  it  is  material  to  coiusider 
the  effect  it  would  produce  on  the  ulterior  proceedings  in 
the  cause,  as  by  a  prudent  choice  of  a  remedy  tl^e  de- 
fendant may  be  frequently  precluded  fix>m  availing  him- 
self of  a  defence  which  he  might  otherwise  establish. 
Thus  by  waiving  the  right  to  bail,  and  bringing  an  ac- 
tion of  trover,  a  set-off  may  be  avoided ;  as  where  goods 
have  been  sold  by  a  person  in  contemplation  of  bank- 
ruptcy, by  way  of  fraudulent  preference  to  a  creditor,  the 
remedy  by  the  assignees  should  be  trover,  and  not  ai- 


{u)  See  Oovett  v.  Radnidgc,  S  East  f  0. 
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sumpsit ;  because  in  the  latter  form  of  action  the  defendant  P^tsonai 
might  avail  himself  of  the  debt  due  from  the  bankrupt  as  **"*'^'*^' 
a  set-off;  (x)  and  where  a  person  who  has  been  a  bank- 
rupt, is  sued  in  assumpsit  for  money  had  and  received  by 
him  before  his  bankniptcy^  however  tortiously  obtained, 
his  certificate  would  be  a  isufficient  bar,  but  by  electing  to 
proceed  in  case  or  trover,  he  would  be  deprived  of  that 
defence,  {y) 


CHAPTER  III. 

iOF  THK  PERSONS  WHO  MAY  OR  MAY  NOT  BE  HELD  TO  BAIL. 

It  may  be  assumed  as  a  general  principle,  that  all  na-  GenenU 
tural  persons  having  capacity  to  contract,  may  be  holden  "***" 
to  bail,  where  the  cause  of  action  is  such  as  to  admit  of 
an  arrest,  and  the  party  not  within  any  of  the  exemptions 
enumerated  in  the  present  chapter. 

The  privilege  of  exemption  from  the  ordinary  liability 
of  being  holden  to  bail,  may  be  considered  as  personal, 
temporary,  or  local. 

SECTION  I. 

OF  PERSONAL  BXBMPtldN. 

Thb  dignity  of  the  Sovereign  and  the  safety  of  the  state,  9^  ^^ 
concur  in  establishing  the  necessity  of  exempting  the 
king  under  any  circumstances  from  being  held  to  bail.(d) 

The  Queen  Consort,  or  Queen  Dowager,  and  the  other  qJ^I  ^^ 

■ : ■■ : '■ ' — : — ■' Royal  Fi- 

(x)  Nixon  V.  Jenkins,  2  H.  Bl.  135.    Smith  v.  Hodson,  4T;  R.  fill.       ^* 
Parker  v.  Norton,  .6  T.R.  695.     Govett  v,  Radnidge,  3  East  70. 
Hunter  v.  Prinsep,  10  id.  392.    Thonlason  v.  Frere,  id.  418. 

(y)  Badcer  v.  Norton,  6  T.  R.  695*  Hamond  v,  Toulman,  7  id.  618. 
Forster  v,  Surtees,'^2  East  605. 

(a)  2  Inst.  50.    CVit.  Jun.  Prerog.  374. 
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Penonai  brtachcs  of  the  royal  family^  are  from  tbeir  eaoidlecl 
' — s/ — *  Htation  equally  &^e  from  such  liability,  (i) 
Servants  of .  JU  a  mark  of  re^peet  to  the  king^  and  to  prevent  in- 
*  ^^'  aoovfenimee  aecraing'to  him  from  the  coerced  ahseoce 
of  bis  domestics^  oone  of  bis  majf^^t/s  household^  or 
.  menial  «enrant8,  or  oflioerB  i^ona  Jide^  BubstantialLy  nod 
cantinuQliy  employed,  or  liable  lo  be  permwoptty  en- 
gaged in  waiting  or  attending  on  the  royal  perisqn,  c|ui 
be  holden  to  bail,  (c)  This  is  the  prerogative  of  the  king. 
An  exemption  from  the  o«dtnary  course  and  operation  of 
the  laws;  instituted,  not  for  the  protection  of  the  servant, 
but  for  the  convenience  And  dignity  of  the  sovereign. 
The  reason  for  this  privilege,  is  thus  stated  by  Lord  Coke : 
^^  Concerning  those  that  serve  the  king  in  his  household, 
^^  their  continual  service  and  attendance  upon  the  royal 
'^  person  is  necesflary.'^  To  persons  of  this  description, 
therefiure,  must  4be  piivHege  be  limited  and  restrained*. 
Where  the  party  >is  ^uUxially  a  domestic  and  menial  ser- 
vant of  the  king,  and  the  acts  perfinmed  not  merely  ocdour- 
able,  as  for  mstanee,  coachman  in  ordinary,  (d)  or  clerk  of 
the  kitchen,  {e)  Iheve  can  be  no  doubt  of  his  privilegie.  In  a 
recent  case  a  person  stating  that  he  was  invested  by  pa- 
tent with  the  office  of  lighter  of  the  fires  and  candles  to 
the  king's  yeomen  of  the  guards,  was  discharged  on  filing 
common  bail ;  it  being  positivdy  sworn,  that  he  had  acted 
in  thajt  <?apacity,  and  w^  ev^ry  moment  liable  to  be  sum^ 
qipned  to  per^rm  the  dntjies  of  his  office,  (f  ) 

(h)  Co.  Lit.  133.     2  Inst.  50. 

(c)  Eex  It.  MoOiton,  8  Keb.  8.  Starkie's  caise,  1  Keb.  848.  Bex  and 
Capell  V.  Baud,  ibid.  877.  Rex  v.  Frampton,  ibid.  485.  Anon.  Ld. 
Raym.  152.  Wiltshire's  case,  Het.  53.  See  2  Inst  631. 4  id.  84. 
V^ood  Inst.  5T6,  and  Bartiett  v.  Hebbes,  5  T.  R.  686. 

(lA  Ring  V.  Foster,  8  Taunt.  167.1  (f )  Bartiett «.  Hebbes,  5  T  JL  606. 

(n  Forster  v.  Hopkins,  8  Chic,  Rep.  46.  In  Sard  o.  Formic  .die 
eourt  of  Ring^s  Bench  thought  it  doubtful  whether  a  yeoman  of  th« 
guard,  as  «ucn,  is  privileged  from  arrest.  M.  T.  8.  Q.  4.  MSS.  1 B^  A: 
C.  139.S.  c  8  D.  fc  R.  350.  s.  ci 
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The  criterion  to  be  adopted^  iti  order  to  aacertaio  ^^y^^ 
who  are  entitled  to  the  benefit  of  this  exemption^  is  the  *w^!!!^ 
nature  of  the  duties  to  be  fuIflUfed  bjr  the  p^Hy  claiming  thT*"^ 
it ;  for  if  he  be  tnerely  a  nominal  servfttlt^  without  remu- 
neration or  emolulnent^  and  his  official  dtity  only  consists 
in  attending^  at  the  performance  of  istate  solemnities— «s 
coronations^  public  funerals^  &cs  Without  being  com- 
pelled to  act  either  in  the  capacity  of  seiVant  in  ordinary 
in  the  royal  househ61d3  or  a  continual  attendant  on  his 
majesty's  person^^— such  employmehtu  do  not  come  within 
the  reason  assigned  for  this  privileges  Therefore^  the 
court  refused  to  discharge  the  inajor  of  the  Tower  of 
London  out  of  i^ustody^  on  the  ground^  that  he  was  ar- 
rested when  returning  from  to  attendance  on  the  Prince 
Regent;  because  it  did  not  appear  that  he  had  been  at- 
tending  by  the  cothmand  of  his  royal  highness;  or  that 
It  was  part  of  the  defendant's  duty  to  be  in  attendance  at 
Carlton  House  i  but  that  he  merely  attended  there^  on 
tfie  unauthorized  supposition^  that  he  had  official  business 
with  the  Prince  Regent,  (g)  And  it  appears  that  a  gen- 
tieman  of  the  king's  privy  chamber  is  not^  as  such,  privi- 
leged  from  being  holden  to  bail,  (ft) 

On  the  accession  of  his  late  majesty  to  the  throne,  a 
proclamation  was  issued,(i)  '^whereby, — after  reciting  that 
his  majesty's  predecessors  had  signified  their  pleasure  thai 
the  royal  servants  should  have  and  eigoy  all  ancient  pri* 
vileges^ — his  majesty  thinking  it  reasonable  that  all  his 
ieroants  in  ordinary  with  fee  should,  in  regard  qf  their  con- 
ttaia  attendance  ignm  his  majestj/'s  person^  enjoy  the  like 


te)  Batson  V.  M<Lean,  3  Chit.  |Up.  48.  '         „.         „    , 

(A)  Luntley  v.  Battine,  2  Barn.  &  AW.  234*      The  Kmg  v.  Mouiton, 

9KA.  3.  contra.    Taplcy  v.  Battine,  1 D.  &  B.  79. 
(A  Pegge's  Gurialia,  diasertadon  on  the  primal  nature  and  duly  of 

the  gentlemen  of  the  privy  chamber,  p.  rt .,  cited  in  Luntlejr  tr.  Batt»Qf » 

S  Bam.  and  Aid.  238,  and  239,  note. 
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Penoiul      privileges  with  those  of  his  predecessors,  ordered. that  the 
^' — ^^— t   Lord  Chamberlain  and  other  officers  therdb  mentioned 

Senraiics  of 

the  king,  should  signify  to  all  maybrs,  sherifl^,  &c.  of  corporations 
and  counties,  that  his  servants  should  have  their  ancient 
privileges,  and  that  thenceforward  none  of  the  servants  in 
ordinary  with  fee,  should  bear  any  public  offices,  serve  on 
juries,  or  inquests,  watch,  or  ward."  This  proclamation 
does  not  mention  the  privilege  from  arrest,  as  the 
ancient  proclamations  on  these  occasions  used  to  do.  In  a 
recent  case — ^Abbott,  C.  J.  observed,  (ft)  "  the  form  of  the 
proclamation  shews,  that  the  privileges  there  enumerated 
are  confined  to  his  majesty's  servants  in  ordinary  with  fee. 
And  that  though  the  proclamation  was  not  applicable  in 
all  its  terms  to  the  fcase  then  before  the  court,  it  furnishes 
a  ground  for  a  distinction,  which  may  be  taken  between 
servants  with  and  without  fee." 

It  would  seem  that  if  a  servant  of  the  king  be  clearly 
exempted  by  the  nature  of  his  employment,  the  privilege 
will  not  be  aflfeeted  by  the  circumstance  of  the  king  not 
residing  personally  at  the  time  in  the  palace,  in  which 
the  servant  is  employed,  such  palace  being  still  privileged 
as  a  royal  residence.  (/)  And  it  has  been  decided,  that  a 
servant  of  the  king  is  privileged  fmm  arrest  although  he 
be  a  public  trader,  and  the  debt  was  contracted  in  the 
course  of  his  trade,  (m) 

Where  the  privilege  is  clear,  the  court  will  discharge 
the  party  un  motion ;  where  it  is  doubtful,  they  will  leave 
him  to  his  writ  of  privilege,  (n) 
Ar*ue«f       "^'^^  domestics  of  the  queen  consort,  or  queen  dowager. 


(fc)  Luntley  v.  Battine,  2  Bam.  &  Aid.  237. 

(/)  See  Miles  v.  Winter,  10  East  577.  i  Camp.  475.  n.  s.  c» 

(m)  Rex.  V,  Foster,?  Taunt.  167. 

^Jli}  ^^"iu^  *•  battine,  2  Bam.  &  Aid.  234.    F.  N.  B.  281.    Co.  Ut. 
loto.    (jonb.  290. ' 
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have  no  privilege  i  they  are  subject  to  the  same  process  Penonai 
as  the  servants  of  private  individuals.  «wiprion^ 

At  common  law,  and  still  under  certain  restrictions.  By  writ  of 
theking  possessed  the  prerogative  of  exempting  his  debtor  P'*''^*^ 
from  the  proceedings  of  other  creditors,  until  the  crown 
debt  was  satisfied. 

This  extraordinary  power  was  formerly  exercised  by  the 
king  granting  a  writ  of  protection  to  those  he  wished  to 
absolve  from  being  subject  to  ordinary  legal  process,  but 
the  inconvenience  resulting  from  the  extension  of  such  a 
prerogative  was  soon  generally  felt  both  by  the  crown 
imd  the  people,  as  it  afforded  encouragement  to  the 
king's  debtors  to  potspone  the  payment  of  the  debts  due 
to  the  crown,  in  order  to   obtain  protection  from  the 
•claims  of  other  creditors,  (o)    These  difficulties  were  re- 
moved by  the  stat.  25  Ed.  3.  st.  5.  c.  19.  enacting,  that 
notwithstanding  such  protection,  other  creditors  might 
proceed  to  judgment  against  the  party  with  a  stay  of 
execution  till  the  king's  debt  be  paid,  unless  such  creditor 
would  undertake  for  the  king's  debt,  and  then  he  should 
have  execution  for  both,  (p)   Since  this  statute,  the  crown 
can  only  delay  the  execution,  not  the  suit  of  its  sub- 
jects.   The  statute,  it  has  been  decided,  applies  only  to 
cases  where  a  writ   of  protection  has  been    actually 
granted,  (q) 

The  exercise  of  this  prerogative  is  now  discontinued, 
though  the  power  of  the  crown  to  grant  such  protection 
remains  entire,  (r) 

Where  a  subject  is  engaged  in  the  king's  service  out 
of  the  realm,  the  king  may,  by  his  writ  of  protection, 

(o)  Co.  Lit.  1316. 

(p)3  Bl.  Com.  3^9.  See41  Edw.  3.  Fiu.Abr.  Execution  PI.  38.,  cited 
in  Rex  V,  Cotton,  Parker  123. 

((g)  Stevenson's  case,  Cro.  Car.  389. 
(r)  Co.Iit.  1316.  and  note  S06. 
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Qxempt  him  from  aU  personal  and  r$al  suits  far  the  period- 
of  one  year.  («) 

As  well  to  protect  the  sovereiga  ft-oro  being  deprived 
of  the  advice  and  assisti^nce  of  his  peers,  as  from  respect 
to  their  dignity  and  supposed  sufficiency  of  property  tQ 
compel  an  appearance^  Peers  of  England  are  privileged 
from  being  holden  to  bail^  even  when  parliament  is  not 
sittings  because  their  counsel  and  co-operation  is  at  all 
times  due  to  the  king;  (0  nor  is  this  exemption  affected 
by  their  being  sued  jointly  with  unprivileged  persons :  (u) 
but  it  seems,  a  peer  by  patent,  if  he  has  never  been  suiiit 
moned  to  parliament,  cannot  avail  himself  of  this  exemp* 
tion,  when  sued  as  a  commoner  by  his  christian  and  sur- 
name, and  not  by  his  title  of  nobility,  (a?)  Where  the  right 
to  the  title  is  admitted  by  the  description  given  of  the  de-r 
fendant  in  the  process,  the  court  will,  on  motion,  dis-< 
charge  him  out  of  custody,  (y)  In  a  case  reported  in 
Ventris,  {%)  a  bill  of  Middlesex  issued  by  an  attorney, 
was  discharged  by  supersedeas  without  pleading,  be-; 
cause  it  appeared  by  the  record  that  the  defendant 
was  a  peeress,  and  the  attorney  was  committed  fi>p 
suing  out  the  process.  Where  the  privilege  is  doubtfiol 
|t  is  incumbent  oq  the  plaintiff*  to  discover,  whether 
the  defendant  is  entitled  to  it  or  not.  The.  mere  circumrt 
ifttance  of  the  defendant  having  occasionally  neglected  tq 


(«)  Co.  Lit.  130,  1.  3  Bla.  Com.  289.  Barrudale  v.  Cutts,  3 Lev.  332. 

{t)  Countess  of  Rutland's  case,  6  Cd.  52.  Earl  of  Shre\9^btiry's  eas^ 
9  Co.  49.  Machalley's  case,  9  Co.  68,  Foster  v.  Jackson,  Hobart;  6 L 
Style  222.  Earl  of  Lonsdale  w.  Littledale,  2  H.  Bl.  272.  Cotrche  v.  Low 
Arundel,  3  East  127.  Briscoe  v.  the  Earl  of  Egremont,  3.  M.  &  S;88. 
2  Leon  174.  F.N.B.  427.  Earl  of  Athol  v,  Ea3  of  Derby,  2.  Lc^v.  72. 
Pitt's  case,  2  Com.  Rep.  444.  Trin<!er  v.  Shirley,  1.  Doug.  45. 4.  Bate! 
Ab.233.  .. 

(tt)  Briscoe  v.  the  Earl  of  Egremont,  3  M.  &  S.  88.  Hosier  v.  Lord 
Arundell,  3  B.  &  P.  7. 

(x)  Lord  Baiibury^s  case,  2  Lord  Raym.  1247.    2  Salfc.  5l2i  s.  c. 

(jf)  Vide  supra,  and  Couchc  v.  Lord  Arundel,  3  fiast  127. 

(z)  Anon.  Venlt.  298. 
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clai^ft  the  proWeikm  iaddent  to  bis  peerage,  k  not  a  PeftoMi 
wttiver  of  it  at  the  suit  of  another  plaintiff,  and  will  not 


authorize  his  being  proceeded  against  by  common  process 
and  holden  to  bail,  (a) 

Ithsys  been  adjudged  that  where  the  defendant's  right  to  P^n  qT 
the  title,  and  his  personal  identity;  are  involved  in  doubt,  "^ 
the  court  will  not  decide  the  qnestidn  of  privilege  of  peer- 
age on  motion ;  but  leave  the  pwrly  to  his  reasedy  by  plea 
in  abatement,  {b)  Whefe  nobility  is  gained  by  writ  or 
patent,  witibout  deseent^  it  is  triable  by  the  record ;  but 
when  gained  by  matter  id  fiict,  as  by  marnage,  or  where 
descents  are  pleaded,  it  is  triaUe  by  the  omntry*  (e)  AI- 
though  bidding  a  peer  to  bail  is  ak^  inregularily,  the  officelr^ 
fixecuting  the  process^  does  not  thereby  become  a  tres* 
passer,  (d) 

Peeresses  are  entided  to  the  same  privilege  of  exemp-  Eagiiah 
tion  from  arrest  as  pears,  wheUier  they  are  peeresses  by 
birth,  creation^  ot  by  marriage :  {e)  but  if  a  peeress  of  the 
description  aitenvwds  intermarry  iwith  a  commoner,  she 
forfeits  all  her  privikfes  as  well  aa  her  title  of  nobility.(/) 

The  pe^ptf  of  Scotland  had'  no  privilege  in  this  king*  Scoteh 
^^3^9  is)  antecedentto  the  Isi  May  1707l  but,  now  by  the  ^"^ 
23d  article  of  the  act  of  union,  (ft)  the  sixteen  elected  peera 
are  allowed  all  the  privileges  of  the  peers  of  the  piffliament 
of  6«eal  Britain^  and  all  oAer  peers  and  peeresses  o£ 
Scotland,  (t)  whether  such  peers  shall  have  been  chosen 

(a)  Fortnam  v.  Lord  Rokeby.  4  Taunt.  668. 

(6)  Lord  Banbury's  case,  2  Lord  Raym.  It47.  Davies  v.  Rendle^ 
sham^  1  B.  Moore  410.  (c)  2S  Assize,  24.    2  Salk.  512. 

(rf)  Tarlton  v.  Fisher,  2  Doug,  671. 677. 

(«)  Couutes^of  audand's  case,  d  Co.  S%*  Anon.  1  Vent.  208;  Style 
252.  contra. 

(/)  Co.  Lit.  166.  Countesa^RutlaBd's  case,  dCo.  53.  4  BaCv  Ab.  229. 
Haira^  v,  Duke  of  Sofiblk,  1  Dye#  79. 

Or)LordSftncbair8  ca8e,9^Co.  117,    (A)  5  Ann.  c.  8.  art.  %S. 

(f)  5  Ann.  c.  9.  art. 


peen 
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Penunai       to  At  in  parliament  or  not,  {k)  are  to  enjoy  all  the  privi- 

•Mmpuoj  }|.g^g  0f  i^iiQ  pe^iiige  of  England,  except  that  of  sitting 
and  voting  in  parliament, 

Irish  peers.  By  39  &  40  G.  3.  c.  67.  art.  4.  (the  act  of  union  with 
Ireland),  Irish  peeresses,  and  unelected  as  well  as  elected 
peers,  have  the  same  immunities  and  privileges  as  the 
peers  and  peeresses  of  Great  Britain.  ({) 

Servants  of  Antecedent  to  the  passing  of  the  10  G.  3.  c.  50.  the 
servants  of  peers  necessarily  employed  about  their  persons 
and  estates,  could  not  be  holden  to  bail,  (m)  In  Chester  v« 
Upsdale,  (»)  the  court  of  King's  Bench  refused  to  dis-^ 
charge  a  person  on  common  bail,  who  claimed  his  pri- 
vilege, as  a  gamekeeper  in  the  service  of  Lord  Willough- 
by  de  Broke,  on  the  ground  that  it  did  not  appear  that 
the  defendant  was  necessarily  employed  about  his-  lord- 
ship's estate.  The  court  referred  to  the  order  of  the 
House  of  Peers,  of  the  28th  of  June  1715,  which  they 
considered  to  be  a  declaration  by  the.  lords  themselves  of 
the  extent  of  their  own  privileges ;  and  as  the  defendant 
did  not  bring  his  case  within  the  terms  of  that  order,  the 
court  reAised  to  discharge  him  on  motion,  but  gave  no 
opinion  whether  he  was  entitled  to  the  privilege  he 
claimed; 

The  10  G.  3.  c.  50.  s.  1.  enacts,  '^  that  after  the  24th 
day  of  June  1770,  any  piersons  may  at  any  time  commence 
and  prosecute  any  action  or  suit  in  a  Court  of  Record,  or 
Court  of  Equity,  or  Admiralty;  and  in  all  causes  matri- 
monial  and  testamentary,  in  any  court  having  cogniz- 


(k)  Ix»rd  Mordington's  ease,  Forts^  165.  Holiday  v.  Colonel  Pitt. 
S  Stra.  990. 

(/)  Davies  v.  Lord  Hendlesham,  t  B.  Moore  410. ' 

(m)  Rivers  V.  Cousin,  cited  in  Earl  of  Shaftsbury's  case,  1  Mod.  146, 

(n)  1  Wils.  Rep.  278.  And  see  Wickham  v.  Hobart,  9  Stra.  1065, 
Ca.  Temp.  Hard.  348.  s.  c.   4  Bac.  Ab.  tit.  Privilege. 
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ance  of  causes  matrimonial  and  testamentary^ ,  against  any  Penonai 
peer  or  lord  of  parliament  of  Great  Britain^  or  members    ^-*v — ' 
of  the  House  of  Commons^  or  against  their  or  any  of  their  Servants  of 
menial  or  other  servants,  or  any  other  person  entitled  to  ^^^' 
the  privilege  of  parliament  of  Great  Britain :  and  no  such 
action,  suit,  or  other  process,  or  proceedings,  shall  at  any 
time  be  impeached,  stayed,  or  delayed,  under  colour  or 
pretence  of  privilege  of  parliament/'    But  the  second 
section  of  the  act  provides,  ^^  that  it  shall  not  extend  to 
subject  the  persons  of  members  of  the  House  of  Commons 
for  the  time  being,  to  be  arrested  or  imprisoned  upon 
any  suit  or  proceedings.'* 

In  consequence  of  this  statute,  the  court  of  King's 
Bench,  in  a  late  case,  (o)  refused  to  grant  an  application 
to  discharge  a  defendant  on  common  bail,  on  the  sugges« 
tion,  that  he  was  employed  as  a  surveyor  on  the  estate  of  a 
peer;'  and  in  that  case,  Abbott,  Chief  Justice,  observed, 
that  he  knew  of  no  instance  since  the  passing  of  the 
statute  10  G.  3.  c.  50.,  in  which  the  privilege  of  ex- 
emption from  arrest  bad  been  extended  to  the  menial 
servants  of  peers,  or  to  persons  in  the  situation  of  the 
defendant. 

According  to  the  law  and  custom  of  parliament,  mem-*  Members  of 
bers  of  the  House  of  Commons  from  the  time  of  their  ©f  Cm^r** 
election,  are  privileged  from  being  holden  to  bail,  (p)        «o°»* 

The  duration  of  this  exemption  is  not  confined  to  the 
actual  sitting  of  the  parliament,  but  to  a  convenient  time 
after  the  prorogation  or  finardissolution  of  that  assembly. 
The  exact  period  to  be  allowed,  as  an  interval  between 
the  happening  of  eithei*  of  these  events,  and  the  termina- 

(o)  Connelly  t7v  Smith,  ICbit.  Rep.  83. 

(p)  12  &  IS  W.  3.  c.  3.  10  G.  a.  c.  50.  .  Els.  on  Pari.  245.  Cotton's 
Records,  704.  Holiday  «.  Pitt,  Forts.  159.  Ca.  Temp.  Hard.  28.  37.  s.  c. 
Cunn.  16.  s.  c.  Athol  v.  Derby,  2  Lev.  72.  Executors  of  Skewys  v, 
Chamond,  1  Dyer,  59.  b>  Barnes  v.  Ward,  Sid.  29. 


50  Bailin  Common  Law  Actions.  [part  i. 

Persoad      tioD  of  the  privilege^  has  never  been,  by  the  common  law^ 

ejwmptioDj    clearly  limited  or  defined,  {q)    The  judges,  fi-om  a  desire 

the  h'o^^^  not  to  interfere  with  such  immunities,  have  scrupulously 

of  Com-      abstained,  whenever  the  question  has  been  agitated,  from 

giving  a  direct  adjudication  on  the  subject.    Indeed,  the 

House  of  Commons  itself  has  always,  in  this  respect, 

avoided  deciding  the  limits  of  their  privilege.    The  gene* 

rally  received  opinion,  and  the  practice   adopted  and 

acted  upon,  appear  to  be — ^where  the  house  is  prorogued, 

to  allow  forty  days  before  and  forty  days  after  every  s^- 

sion,  (r)  which  is  now  in  ejQTect,  a  total  exemption  from 

arrest,  during  the  existence  of  the  parliament,  to  which 

the  member  was  elected,  as  the  prorogation  of  the  house 

according  to  the  present  usage   scarcely  ever  extends 

beyond  eighty  days  at  a  time. 

It  is  clear  that  the  members  enjoy  this  privilege  a&jev 
a  dissolution,  as  well  as  after  a  prorogation ;  that  is;  they 
are  exempt  from  arrest  for  a  convenient  time  before  the 
first  meeting,  and  after  the  final  dissplution  of  the  par^* 
liament  to  enable  them  to  come  from  and  return  to  any 
part  of  the  kingdom,  (s)  The  period  allotted  for  the  dura* 
tion  of  the  privilege,  ewndo  et  redeundo,  has  not  been  dis« 
tinctly  defined,  nor  can  its  probable  limits  be  suggested,  or 
illustrated  by  numerous  decisions.  In  the  principal  case 
on  the  subject,  (t)  the  parliament  was  prorogued  on  the 

(9)  Pitt's  case,  2  Com.  Rep.  444. 

(r)  Cotten's  Records,  704.  Els.  on  Pari.  245.  Athol  v.  Derby,  2 
liev.  73.  Holiday  v.  Pitt,  Ca.  Temp.  Hard.  28. 37.  2  Com.  Rep.  444.  s.  c. 
Forts.  159.  s.c.  Jackson  v.  Kirton,  1  Brownl.  91.  4  Bac.  Abr.  233. 
1  Bla.  Com.  165.   8ed  vide  Barnes  v.  Ward,  Sid.  29. 

(s)  Scobell,  88. 108.  Holiday  v.  Pitt,  Ca.  Temp.  Hard.  28. 37.  2  Com. 
Rep. 444.  s.c.  2  Stra.  985.  s.  c.  See  6  H.  8.  c.  16.,  34  &  35  H.8.  c.  13., 
and  35  H.  8.  c.  11.,  12  &  13  W.3.  c.3. 

(t)  Holiday  v,  Pitt,  Ca.  Temp.  Hard.  28. 37.  s.  c.  2  Stra.  985.  2  Com . 
Rep. 444.  S..C.  Cunn.  16.  s.  c.  Forts.  159.  s.c.  And  see  Jackson  v. 
Kirton,.  1  Brownl.  91 .  Ra, Ent.  664,  35  Hen.  8.  c.  1 1.  Atkins,  powar of 
parliament;  38. 44. 
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16th  of  April,  dissolved  on  the  17th,  and  the  nevr  writs  bore  Penomi 
t^e  on  the  18th  fdUowiqg,  and  the  defendant  was  holden  ^![!!!!!^^!^ 
to  bail  on  the  SOtb»  Lord  Hardwioke,  Chief  Justiee,  deli-  the  Honte 
vered  It  as  the  unanimous  opmion  of  the  judges  who  were  *^^^*"- 
present  at  the  argument,  that  the  defendant  was  entitled 
10  the  fHivil^e  of  parliament  redctindo,  and  that  it  was 
not  necessary  in  that  case  to  determine  to  what  time  it 
was  limited ;  for  supposing  it  to  be  only  for  a  convenient 
time,  the  defendant  was  arrested  within  that  convenient 
time,  he  having  been  taken  within  three  days  after  the 
prorogation,  and  two  days  after  the  dissolution  of  the  par- 
liament :  and  that,  consequently,  hb  person  ought  to  be 
dischai^ed.  It  is  conceived,  tlutt  if  this  important  ques-^ 
tion  should  be  again  agitated,  that  the  courts  would  pro- 
bably determine  it  with  reference  to  the  practice  adopted 
in  tbe^ialogous  case  of  a  prorogation,  and  exteml  it  to  an 
interval  of  for^  days  before,  and  subsequent  to  tbe  final 
dissolution.  Indeed,  this  conjecture  appears  to  be  author 
med  and  directly  sanctioned  by  an  event  related  by 
Scobdl,  (»)  to  have  occurred  in  1586,  when  Mr.  Martin, 
a  member  Of  the  House  of  Commons,  was  arrested  20  days 
before  the  meeting  of  parliament.  The  house  ordered  him 
to  be  discharged^  but  wlien  the  question  was  put  whe- 
ther they  should  limit  a  term  for  the  continuance  of  this 
privilege,  the  proposition  was  negatived.  From  this  re- 
solution it  is  clear,  that  20  days  is  not  too  protracted  an 
interval,  and  it  may  not  be  superfluous  to  remark,  that  in 
the  principal  case  before  alluded  to,  the  defendant  had 
resided  for  one  year  previous  to  bis  arrest,  in  the  neigh* 
bourhood  of  London. 

If  a  member  be  arrei^ted  during  the  period  of  privilege.  Mode  of  ob. 
the  court  will  generally  (discharge  him  on  motiop|  and  c^^. 


» I  »     m    ■  wi  ^  I    ■<»— — ^^^^^N 


(ti)  Scobeirs  memorial^  108. 
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Personal  ^vill  not  oblige  him  to  sue  out  a  writ  of  privilege,  (a?)  or 
exemptioiu  J,gq^J,.g  common  bail  to  be  filed;  {y)  though  it  seems,  that 
Ae  H^"^  it  is  discretionary  with  the  court  to  grant  the  rule,  or  to 
of  Com-       proceed  by  writ' of  privilege,  according  to  the  circum- 

Modeefob.  Stances  of  the  case.  (2) 

uining  dis'  ](  {3  aavA  that  the  rule  to  shew  cause  why  the  defendant 
should  not  be  discharged,  will  not  be  granted  on  an  aflfi- 
davit  only  i  but  the  attendance  of  the  clerk  of  the  crown, 
or  his  deputy,  \vith  the  sheriff's  return  to  the  writ  of  elec- 
tion, is  requisite,  (a) 

Servanu  of       At  common  law,  the  servants  of  members  of  the  House 

JhtlHc^Te^  of  Commons  were  exempt  from  being  holden  to  bail;  (i) 

Commons,  jjut  this  privilege  appears  to  be  taken  away  by  the  provi- 
sions of  the  act  10  6.  3.  c.  50.  (o) 

Members  of  The  stat.  8  Hen.  6.  c.  1.  enacts,  *'  That  istll  the  clergy 
'  hereafter  to  be  called  to  the  convocation,  by  the  king's 
writ,  and  their  servants  and  families,  shall,  for  ever  here- 
after, fully  use  and  enjoy  such  liberty  or  defence,  in  coming, 
tarrying,  and  returning,  as  the  great  men  and  commohaliy 
of  the  realm  of  England  called,  or  to  be  called  to  the 
king's  parliament,  do  enjoy,  and  were  wont  to  enjoy,  or 
in  time  to  come,  ought  to  enjoy."  (d) 

Ambassa^  To  preserve  inviolate  the  security  and  independence  of 
public  functionaries,  sent  from  one  state  to  another,  all 
foreign  jurists  concur  in  the  opinion,  that  neither  an  am- 
bassador, nor  any  of  his  suite,  can  be 'sued  for  any  debt 
or  contract,  in  the  courts  of  that  kingdom,  wherein  he  is 


(x)  Holiday  v,  Pitt,  Ca.  Temp.  Hard.  28. 37.  s.  c.  2  Com.  Rep.  444. 
Forts.  159. 342.  s.  c.  2  Barn.K.B.  222.  s.c.  2  Stra.  985.  s.  c.  Cunn. 
16.  s.  c.  .12  &  13  W.  3.  c.  S.         Q/)  Vide  supra.         {z)  1  Wils.  278. 

(fl)  2  BL  Rep.  788.   Executors  of  Skewys  v.  diamond,  1  Dyer.  59.  b. 

(6)  4  Bac.  Ab.  230. 

(c)  Vide  ante,  p.  48.,  and  5  Hen.  4.  c.  6.  11  Hen.  6.  c.  11.  12  &  IS 
W.3.C.  3.    «&SAnn.  C.18.    llG.  2.C.24. 

(«0  Eq.  Ca.  Ab.  349. 
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sent. to  reside.  The  sovereign,  by. the  very  act  of  receiv-  Pwiwui 
ing  him,  tacitly  engages  to  allow. him  all  the  liberty  and  ^^^^ — '* 
safety^  necessary  to  the  proper  discharge  of  his  fiinc-  ^^""" 
tions;  without  which,  the  admission  of  a  foreign  or 
public  minister,  would  be  nugatory.  This  principle 
of  the  law  of  nations  is  recognised  and  confirmed  as 
part  of  the  municipal  law  of  England,  (e)  The  statute 
7  Anne^  c.  12.  s.  3.  declares,  ^'  that  all  writs  and  processes 
that  shall  at  any  time  hereafter  be  sued  forth  or  prose- 
cuted, whereby  the  person  of  any  ambassador  or  other 
public  minister,  of  any  foreign  prince  or  state,  authorized 
and  received  as  such  by  her  Majesty,  her  heirs,  or  suc^ 
cessors,  or.  the  domestic  or  doniestic  servants  of  any  such 
ambassador  or  other  public  minister^  may  be  arrested  or 
imprisoned,  or  his  or  their  goods  or  chattels  may  be  dis- 
trained, seized,  or  attached,  shall  be  deemed  and  adjudged 
to  be  null  and  void,  to  all  intents,  constructions,  and  pur- 
poses whatsoever.''  But  it  is  added  ^'  that  no  merchant, 
or  other  trader  whatsoever,  within  the  description  of  any 
of  the  statutes  against  bankrupts,  who  hath,  or  shall  put 
himself  into  the  service  of  any  such  ambassador  or  public 
minister,  shall  have  or  take  any  manner  of  benefit  by  this 
act." 

The  legislature  in  thus  recognising  in  clear,  and  un- 
equivocal terms,  an  ambassador's  and  his  domestic's  pre- 
existing  commou  law  privilege  of  exemption  from  arrest, 
appears  to  have  had  three  distinct  objects  in  view.— 
1st.  To  establish,  beyond  any  doubt,  an  ambassador's 
right  to  the  privilege ;  and  to  prescribe  in  general  terms 
to  what  functionaries  this  exemption  should  extend.-*— 
2d.  To  confer  on  their  servants  the  same  immunity  from 


(0  Triquet  v.  Bath,  3.  Burr.  1478.     1  Bl.  471.  s.  c.    Ileathficld  v. 
Chilton,  4  Burr,  30^6.    Viveash  v.  Becker,  3.  M  &  S.  391. 
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arrest. — 8d.  To  point  out  and  define  the  mode  in  which  an 
infraction  of  its  different  proyisioms  should  be  punished. 

That  it  applies  to  ambassadors  properly  so  called  » 
evident  from  that  description  of  public  functionaties 
being  clearly  named  and  designated  in  the  dtatute.  So 
fiir,  no  difficulty  can  arise,  ft  is  only  in  descending  to 
the  different  gradations  in  rank,  tliat  doubts  have  oc^ 
curred  afe  to  whom  the  privileges  diould  be  confined,  or 
the  exemption  from  arrest  extend.  The  words  ttsed  in 
the  act  are,  *'  ambassadors  or  other  public  ministers  of  a 
foreign  prince  or  state;"  therefore,  in  collecting  whether 
a  party  fiills  within  the  privilege  of  exemption,  it  is  mate- 
rial to  ascertain  the  capacity  in  which  he  actife.  If  he  be 
a  public  minister^  be  is  protected  by  the  istatnte  $  bat 
where  the  offichd  functions  he  has  to  fiilfil,  are  rather 
tiie  duties  of  a  commercial  agent  than  those  of  a  diplo* 
matic,  or  political  negociator,  it  l)eing  no  patt  of  his  office 
to  transact  business  between  the  two  states^  the  same  nde 
of  exemption  does  not  apply.  Thus  tt  htis  been  decided, 
that  a  resident  merchant  of  London,  who  is  appointed 
and  acts  as  tonsu!  (/)  to  a  foreign  prince,  is  not  exempt 
froni  arrest  upon  mesne  process ;  (g)  stiU  less  is  one  styled 


(f)  *<  Among  ^e  modern  mstkutioDs  for  ^e  utiU^  of  cDmmerce^ 
one  of  the  most  useful  Is  tliat  of  consuls,  or  persons  residing  in  large 
tr^Jibg  dlies,  and  <e«pietoiiUy  in  foreign  sea'^p^dttft ;  with  a  tMnmieston, 
em|>oweniug  them  to  attend  to  the  rkhts  and  privileges  of  their 
nation,  ancT  to  terminate  misunderstanoWs  and  contests  afinotig  its 


i»erchsms.  When  &  oatloa  trades  lai^ly  \«itfa  a  couoftrj^  it  is  reqn^ 
site  to  have  there  a  person  charged  with  such  a  commission ;  and  as 
fee  sisite  which  tillows  trf  tliis  commerce  must  naturally  fa^oUt  it ;  so, 
for  «he  saoie  r«asoi^  it  is  likewise  i^  twilmite  oonstd.  fiut  there  hti^g 
no  absolute  and  perfect  obligation  to  this,  the  nation  disposed  to  have 
St  tJotos^,  *iust  pwwte  itsdr  i^bHA  TigM  by  ISat  vcty  tf«»ty  of  corn- 
merer.  The  consul  is  no  public  minister,  and  cannot  pjetend  to  the 
privileges  appertaining  to  such  character.  Yet,  hearing  his  sovereign's 
commission,  and  heins  in  this  4)uaUty  received  by  the  prince,  in  whose 
dominions  he  resides,  ne  is  in  a  certain  degree  entitlea  to  the  protec* 
tion  of  the  law  of  nations."  Va«el,  h.  *2.  c.  2.  s.  34. 
(gl  Buvot t7.  Bart)ijt>Ca.Tcmp.  ta!b.  «81.  cited  3Burr.  !4ai.  Cterk^ 
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io  his  credentials  agent  of  commerce,  (ft)  In  the  principal  f  *JJJSon 
case,  Viveash  v,  Becker,  (i)  Lord  Ellenborough,  C.  J.  ^^JJJ^J^ 
said,  '^  I  cannot  help  thinking  that  the  act  of  parliament  ^n. 
which  mentions  only  '  ambassadors  and  public  ministers,'  ^1^^^  |, 
and  which  was  passed  at  a  time  when  it  was  an  object  >pp^«>* 
studiously  to  comprehend  all  kinds  of  public  ministers 
entitled  to  these  privileges,  must  be  considered  as  decla- 
ratory, not  only  of  what  the  law  of  nations  is,  but  of  the 
extent  to  which  that  law  is  to  be  carried.  It  appears  to 
me,  that  a  different  construction  would  lead  to  enormous 
inconveniences,  for  there  is  a  power  of  creating  vice- 
consuls  ;  and  they  too  must  have  similar  privileges.  Thus 
a  consul  might  appoint  a  vice-consul  in  every  port,  to  be 
armed  with  the  same  immunities,  and  be  the  means  of 
creating  an  exemption  from  arrest  indirectly,  which  the 
Crown  could  not  grant  directly.  If  we  saw  clearly  that 
the  law  of  nations  was  in  favour  of  the  privilege,  it 
would  be  afforded  to  the  defendant,  and  it  would  be  our 
duty  rather  to  extend  than  narrow  it/'  From  this  judg- 
ment it  is  clear  and  evident,  that  the  courts  in  England 
are  disinclined  to  circumscribe  the  privilege  of  foreign 
functionaries  to  the  strictest  limits,  but  will  construe  the 
words  "  public  ministers"  in  that  mode  of  interpreta- 
tion, which  will  most  conduce  to  facilitate  an  easy 
and  unrestricted  international  communication.  Thus  it 
appears  an  envoy,  who  is  in  the  second  class  of  foreign 
plenipotentiaries,  would  be  exempt  from  arrest,  (fc)  Vattel, 
indeed,  (!)   says,  "  In  every  case  it  would  be  sufficient 

, _      _      _  _i   n  _■     .    >  I -  -        I      I  I  (  II     -- " — 1 

V.  Cretico,  1  Taunt.  106.  Deserisay  v.  OBrien,  Barnes,  375.  Reported 
in  Cas.  Prac.  C.  P.  13.  by  the  name  of  Decerissay  v.  O'Brien. 

iK)  Buv6t  V,  Barbut,  Ca.  Temp.  Talb.  281.  cited  3  Burr.  1451. 

(0  3  M.  &  S.  398. 

(A)  Per  Lord  Mansfield,  in  Heathfield  v.  Chilton,  4  Burr.  2017.  Cain 
V.  Molineux,  Barnes,  374.  Evans  v.  Hicks,  2  Ld.  Raym.  1524.  more 
fully  reported,  2Stra.79T.  by  the  name  of  Evans  v.  Higgs. 

(/)B.  2.  c,  2.S.  34. 
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Personal       to  shew,  that  by  the  law  of  nations  a  party  is  entitled 

cxeiDption.  i  .  .    .. 

^ — V — '    to   this  privilege^  without  inquiring  whether  he  is,  in 
don.  the  strict  sense  of  the  word,  a  public  minister/*  But  this 

To  what       I'uie  of  that  profound  and  incfenious  jurist,  seems  incom- 
applies.        patible  with  the  practice  of  our  courts ;  vvhere  it  is  neces- 
sary to  shew  in  distinct  and  positive  terms,  the  manner 
in  which  the  minister  is  accredited;   that  he  acts  as  a 
diplomatic  agent  for  a  foreign  independent  state;  that 

4  f 

he  has  exercised  the  functions  annexed  to  his  office ;  and 
that  his  appointment  and  power  are  in  force  at  the  time 
of  the  application  for  his  discharge,  (m) 
Duration  of  It  is  said,  that  a  plenipotentiary,  notwithstanding  the 
legcf"^*"  death  of  his  sovereign,  still  continues  to  be  the  minister  of 
the  nation  he  represents;  and  as  such,  is  entitled  to  enjoy  all 
the  rights  and  honours  annexed  to  that  chamcter.  (n)  It  is 
his  duty  to  remain  in  the  country  to  which  he  has  been  sent^^ 
until  the  pleasure  of  his  new  prince  be  known.  If  he  be 
recalled  or  dismissed^  though  his  functions  cease,  his  rights 
and  privileges  do  not  immediately  expire.  He  retains  them 
till  his  return  to  his  sovereign,  to  whom  he  is  to  make  a 
report  of  his  mission,  (o) 

But  if  a  foreign  minister  continues  to  reside  in  the 
British  dominions,  after  the  cessation  of  his  official  func- 
tions, he  is  not  exempt  from  being  holden  to  bail.  The 
period,  however,  allotted  for  his  departure,  is  not  marked 
out  or  defined  by  the  cases  on  the  subject,  with  that 
clearness  and  precision  the  importance  of  the  question 
makes  desirable.  It  has  indeed  been  decided,  that  an 
interval  of  several  months  elapsing  between  the  dis- 
missal of  a  minister  and  his  departure  from  this  country^ 
is  too  protracted  a  period,  (p)     And  where  a  person  who 

(vj).Heathfield  v.  Chilton,  4  Burr.  2016.  Clarke  v,  Cretico,  iTaunt* 
106.  Viveash  v.  Becker,  3  M.  &  S.  284.      (n)  Vattcl,  B.  4.  c.9.  s.  12fi» 
(o)  Ibid.  s.  12d.  \p)  Marshall  v,  Crit^co,  9  East,  447. 
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had  been  delegated  as  a  minister  from  the  Porte,  had  been  Penonai 

exempticHia 

dismissed  several  months  from  his  employment,    and    ' — ^/ — ^ 
another  resident  here  appointed  in  hb  room;    it  was  don. 
determined  he  was  not  privileged  from  being  holden  to  ^»»«»o!»  ^ 
bail,  though  at  the  time  of  the  arrest  he  had  not  received  lege- 
any  official  notification  of  his  dismissal,  or  of  the  appoint- 
ment of  his  successor.  (9) 

It  has  been  seen  from  the  general  tendency,  of  the  stat.  Ambaw- 
7  Anne,  c.  12.  s.  3.,  and  from  the  uniform  construction  vano. 
it  has  received,  that  this  immunity  of  exemption  from 
arrest^  is  not  confined  to  public  ministers,  but  extends 
to  the  protection  of  their  domestic  servants. 

As  there  are  several  important,  and  somewhat  conflict- 
ing adjudications  upon  this  branch  of  the  subject,  to  be 
enumerated  and  discussed,  it  may  be  expedient  to  con- 
sider, 

1st.  fFhat  class  of  servants  are  within  this  privilege  ; 

2d.  What  class  of  servants  are  not  within  this  privilege ; 

3d.  At  what  time  and  in  what  manner  advantage  is  to  be 
taken  of  it. 

Every  person   really,   and  bona  Hde  a  domestic  ser-  Servants 

within  the 

vant,  in  the  actual  employment  of  an  accredited  fo-  exemption, 
reign  minister,  performing  and  flilfilling  the  duties  of  a 
retained  and  hired  servant,  without  collusion,  and  not  a 
trader  within  the  intent  of  the  bankrupt  laws,  is  pri- 
vileged from  being  holden  to  bail,  (r)  As  the  words  in 
the  statute  7 Anne,  c.  12.,  '^domestic  and  domestic  ser- 
vants,''  are  only  inserted  as  an  example  to  illustrate  the 
class  of  persons  intended  to  be  within  its  provisions;  it 
follows,  that  to  entitle  a  party  to  this  exemption,  it  is  not 
material  that  he  should  be  a  part  occupier,  and  reside  in 


(9)  Vide  supra. 

(r)  Triquct  t;.  Bath,  3  Burr.  1478.    1  BL  471:  »,  g. 
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^^JJIJ^  •  the  house  belonging  to  the  ambassador ;  it  is  sufficient  if 

SemntT'   ^^  nature  of  his  employment  requires  his  attendance  upon 

within  the    the  minister,  {s) 

On  this  principle,  it  has  been  determined,  that  a  secre- 
tary to  a  foreign  minister,  boarding  and  lodging  in  a  house 
separate  and  distinct  from  the  ambassador's^  is  pro- 
tected :  {t)  and  this  privilege  has  long  been  settled  to 
extend  to  domestics  of  a  public  minister,  being  natives  of 
the  country  where  he  resides,  as  well  as  to  his  foreign 
servants.  («) 

The  circumstance  of  the  party  having  been  a  trader, 
seven  years  antecedent  to  his  arrest,  does  not,  if  in  other 
respects  entitled,  deprive  him  of  his  privilege :  {x)  nor  to 
confirm  and  ratify  this  exemption,  is  registration  neces- 
saiy ;  as  the  provision  in  the  statute,  requiring  the  names 
of  the  persons  privileged^  to  be  recorded  at  the  secretary 
of  slate's  office,  is  for  the  purpose  of  instituting  pro- 
ceedings of  a  criminal  nature,  for  a  violation  of  the  act, 
and  not  a  condition  precedent  to  a  full  enjoyment  of  the 
exemption :  it  is  now,  therefore,  clearly  settled,  that  a  do- 
mestic servant  is  privileged  from  arrest,  though  his  name 
be  not  registered,  (j/) 

Of  servants       By  the  law  of  nations,  as  well  as  by  the  statute  of  Anne, 

not  within  ,,,         .    .  ^  ,  .  ,       .  , 

the  exemp.  ^  puDlic  mmister  cannot  protect  a  person  who  is  not  bima 

**^*  fide  his  servant.  It  is  the  law  that  confers  the  protection  j 

and  though  the  process  of  the  law  will  not  take  a  hma 


'{f)  Evans  v.  Hicks,  2  Ld.  Raym.  1524.  s.  c.  more  fully  reported 
Evans  w.  HigRS;  3  Str.  757.  Widmore  r.  Alvarey,  Fito.  tOO.  Darling 
V.  Atkins,  3  Wils.  33.  In  re  Count  Haslang,  Dickins,  274.  Toms  v. 
HammoDfld,  Barnes,  3T0.  semb.  contra. 

U)  Triquet  v.  Bath,  S  Burr,  1478.  1  Bl.  471.  s,  c.  Hopkins  v.  Dc 
Kobeck,  3  T.  R.  79.  Toms  v,  Hammond,  Barnes,  370.  semb.  contra. 

in)  Trwuet  t^.  Bath,  3  firar.  1478.    1  Bl.  471.  s.  c. 

(jr)  Ibid. 

iy)  Heathfield  v.  Chilton,  4  Burr,  3017.  Darling  v.  Atkins,  3  WHs,  33. 
Hopkms  r.  De  llobedk,  3  T.  R.  79. 
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fide  servant  out  of  the  employment  of  a  public  minister;  Penasrf 
yet^  on  the  other  band^  a  public  minister  cannot  take  a  w^!^' 
person  who  is  not  bona  fide  his  servant  out  of  the  custody  Of  Mnnau 
of  the  law^  or  protect  him  from  the  payment  oi  the  debts  the  estnp- 
be  may  have  incurred:  («)    Hence,  a  retainer  for  the  ^^* 
puipose  of  protection  from  arrest^  will  not  avail.   A  col- 
lusiv«  hiring^  colourable  service,  and  n<Mninal  remune- 
ration^ oonfi^  no  privilege.     Tluis^  where  a  physician 
accepted  a  temporary  sdary  of  forty  pounds  per  annum^ 
and  ostensibly  abandoned  his  practice^  but  continued  to 
live  in  an  expensive  and  i^ilendid  manner,  by  supporting 
a  large  establishment,  livery  servants,  and  carriage ;  the 
court  said,  it  was  manifest  that  the  defendant  was  not 
entitled  to  the  character  he  had  assumed,  and  that  the 
appointment  given  him  was  fictitious  and  colourable,  and 
therefore^  not  within  the  reasons  on  which  the  exen^^ 
tion  was  established,  (a)    Nor  will  a  retainer  by  a  public 
minister^  subseqwent  to  the  arrest,  entitle  the  party  to  be 
discharged ;  ip)  for  if  he  had  no  privilege  at  the  time  oi 
the  arrest^  no  retrospective  exemption  can  be  conferred 
on  him,  by  being  afterwards  taken  into  the  service  of  a 
for^gn  ftmctionary. 

The  party  churning  the  privilege  must  not  ccmibine  tw<^ 
distinct  characters^  and  &lfil  two  separate  capacities; 
the  one,  as  servant  to  a  public  minister ;  the  other,  differ 
rent  from^  and  unconnected  with,  such  employment;  for 
the  claim  to  exemption  from  arrest,  under  such  circum- 
stances, has  been  mvariably  held  by  the  eourtsy  nugatory 
and  unavailable.  Thus,  the  protection  of  an  ambassador 
to  his  English  secretary,  was  disallowed ;  because  it  ap- 


^krMi.*v«MMWaM*i*a 


{z)  Triquct  V.  Bath,  8.  Burr.  1478.     1.  Bl.  4T1.  s«  c     Ifeatbfield  v. 
Chiltony4Burr.9016. 
(o)  Lockwood  V.  Dr.  Coysgarae,  3  Bhtt.  ifft^k 
(h)  HeaMeld  v.  ChiltoDi  4Buirr.  WSX. 
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cxemSdon.  P^^red,  that  he  was  a  purser  of  a  ship  of  war,  as  well  as 
^^ — "^ — *  secretary,  (c)  So  to  a  person  claiming  the  privilege^  who 
not  within  '  was  also  a  justicc  of  the  peace,  {d)  So  to  one  retained 
ti^  «xenap-  ^^  y^^  interpreter .  to  an  ambassador,  and  transact  his 
business  in  London  and  Westminster,  for  an  annual  sti- 
pend j  it  not  being  distinctly  shewn,  that  he  acted  as  a 
domestic  servant;  or  -that,  the  whole  of  his  avocations 
were  confined  to  duties  arising  out  of  the  employment  he 
received  from  the  ambassador,  (e)  On  the  same  principle 
it  has  been  determined,  that  a  chorister,  in  the  chapel  of  an 
ambassador,  residing  in  ahouse  separate  from  tlie  ambassa- 
dor's, but  who  lets  part  of  his  house  to  lodgers,  and  is  also 
engaged  as  prompter  in  the  opera  house,  and  as  a  teacher 
of  languages,  is  not  within  the  exemption;  (/)  and  that  a 
land  waiter  at  the  custom  house  in  London,  acting  and 
officiating  there  as  such,  cannot  be  esteemed  a  domestic 
servant ;  notwithstanding  a  substantive  hiring,  and  occa- 
sional service,  in  the  character  of  messenger  to  a  public 
minister,  was  distinctly  alleged  and  proved,  {g) .  It  has 
been  suggested,  that  a  certificate  from  a  public  mini- 
ster, describing  the  defendant  as  a  menial  servant  only, 
is  not  within  the  act ;  and  the  Court  of  Common  Pleas  is 
reported  to  have  said,  that  the  word  menial  is  not. recog- 
nised or  explained  by  our  law.  Domestic  or  domestic 
servants,  is  the  language  of  the  act ;  and  it  should  appear 
that  the  defendant  was  such.  A  menial  servant  may  be 
employed  out  of  the  house  or  household  affairs ;  a  domestic 
in  or  about  the  house  only.  (A)     But  this  appears  rather 


(c)  Darling  v,  Atkins,  3  Wils.  S3. 

(d)  Toms  V.  Hammond,  Barnes,  370. 
(c)lWils.78. 

(/)  Novello  V.  Toogood,  Easter  Term,  4  G^o.  4.  MSS. 
Cg)  Masters  v.  Mauby,  1  Burr.  401; 
(A)  Toms  V,  Hammond,  Barnes,  370. 
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a  casuistical  than  a  well  founded  distinction,  and  incon*  Pemnal 
sistent  with  the  uniform  practice ;  as  it  implies,  that  the  ^J[f|]||P^|^ 
servant  must  reside  in  the  house  of  his  employer,  which,  of  semms 
it  has  heen  shewn,  is  unnecessary ;  and  that  his  duties  °^  ex^J- 
must  be  confined  to  those  of  a  strictly  domestic  descrip*  ti<»>* 
tion.    It' has  been  urged,  that  the  privilege  does  not 
extend  to  a  common  messenger,  who  is  paid  for  each 
journey,  and  who  does  not  receive  an  annual  and  regular 
stipend ;  (i)  but  in  the  case  alluded  to,  the  party  was  not 
deprived  of  the  privilege,  on  account  of  the  nature  of  his 
employment,  but  because  he  was  proved  to  be  a  person 
in  trade,  (fc) 

The  statute,  it  has  been  shewn,  excludes  in  express 
words  from  the  privilege  of  exemption,  servants  to  am- 
bassadors who  are  traders,  or  objects  of  the^  bankrupt 
laws.  (Q  Hence,  a  person  describing  himself  merchant, 
cannot  be  accounted  a  domestic;  (m)  and  where  it  ap- 
peared that  the  defendant  was  a  trader,  and  that  he  re- 
sided at  his  own  house,  and  that  the  envoy,  under  whom 
he  claimed  protection,  was  abroad  at  the  time  of  the 
arrest ;  the'  court,  without  hesitation,  discharged  a  rule, 
obtained  to  shew  cause  why  he  should  not  be  allowed 
the  privilege :  (n)  but  the  mere  circumstance  of  the  party 
having  been  in  trade  seven  years  prior  to  the  Exemption 
being  claimed,  does  not  incapacitate,  (o) 

As  all  process  against  the  persons  of  domestic  servants  At  what 
of  public  ministers,  is  declared  to  be  void;  the  court,  JJhiV^n^ 

__________________________________________^___,__.^_____^___^^^___^^_^   Her,  advan- 
tage is  tobe 

(i)  Deserisay  v.  O'Brien,  Barnes,  375.  s.  c.  by  the  name  of  Dece-  taken  of  the 
rissay  t;.  O'Brien,  Gas.  Prac.  C.  P.  134.  privilege. 

(fc)    Ibid.  (/)  See,  ante. 

'  (m)  Fontainier  v.  Heyl.  3  Burr.  1731.  Martin  v.  Sharopin,  Ca.  Prac. 
C.  P.  65.  Deserisay  v,  O'Brien^  Barnes,  373.  s.  c.  by  the  name  of 
Decerissay  v.  O'Brien,  Cas.  Prac.  C.  P.  134. 

(n)  Cainv.MoUneux,  Barnes,  374. 

(o)  Triquet  v.  Bath;  3  Burr.  1478.    1  Bl.  471.  s.  c 
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Pwwjn^      frongt  Avhence  it  U^ed^  should^  whece  tliey  hwe  beea 

exemption*  _ 

^^ — s/— '   arrest^d^  be  moved,  that  thejr  be  discharged  out  of  cus- 

tine,  and  in  to<fy :  or  that  the  bail-boad^  wbkh  baa  been  given^  ma; 

1^^^^  be  ddiveeed  up  to  be  cancelled.   In  ordar  tx>  prevent  any 

tageistobe  objection  beiDg  takeo,  on   the  groiiad  of  unnecetBary 

privilege,      delay,  this  application  should  be  inade>  in  as  early  a  slage 

of  the  proceedings,  as  the  situaticm  of  the  parties  will 

admit.    It  is  a  general  priscqik,  applicable,  it  would 

seem^  to  this,  as  to  any  other  case,  that  where  there  has 

beeo  any  irregularity,  if  the  party  overlook  it^  and  take 

subsequenjt  steps  in  the  cause,  he  shall  not  aftei'wards  be 

allowed  to  revert  back  to  the  irregularity,  ai|d  object  to 

it.  (p) 

A  defendant,  in  order  to  substantiate  his  claim  to  pri« 
vilege,  as  a  domestic  to  a  public  minister,  ought  to  shew 
by  affidavit,  in  clear  and  distioct  terms,  the  particular 
office  with  which  he  is  invested*  (9)  That  he  was  in  pos-* 
session  of  the  appointment  at  the  time  of  the  arrest ;  (r) 
and  that  he  continues  to  fulfil  the  duties  attached  to  his 
situation.  («)  A  mere  general  statement,  that  he  is  an 
officiating  servant,  as  saying,  that  he  is  retained  as  fiakt 
dechambre,  without  Airther  description^  is  too  loose  and 
indefinite,  (t)  It  is  not>  however,  requii^ed,  that  every 
particular  act  of  service  should  be  specified.  It  is  suii-^ 
cient  if  there  be  an  actual  botmfide  engagement  satisfac- 


''I'l'     f"-*^— — — ^— ^>i  I  ■  ■  I  ■  I      III     »mifm»^>-mm    ■     I       mmim      ■    i»i«««|ii 


(jp)  Vide  post,  Ca]».  6. 

(9]  "  ' 


(q)  Holmes  v.  Gordon,  Ca.  Temp.  Hard.  3.  SceWidmore  «.  Alvarey, 
Fit^.  200.  Evans  v.  fliggs,  2  Stra.  797.  2  Ld.  Raym.  1524.  s.  c.  by 
the  name  of  Evans  v.  Hicks.  Fontainier  v.  Heyl,  SBiur*  VTSU  Toms 
V.  Hammond,  Barnes,  370. 

(r)  Heathfield  v.  Chilton,  4  Burr.  2017. 

(«)  Triauet  v.  Bath,  3  Burr.  1478,  Fontainier  11.  H«yl,  3  Biut.  1731. 
See  1  Wifs.  2078.    1  Bl.  48;     1  Barnard,  79. 80, 401. 

(0  Crosse  v.  Talbot,  8.  Mod.  288.  A  supplemtntalafiBdavit,  to  explain 
the  nature  of  the  service,  is  not  adowsibJe.  Heathfield  v.  ChUtm, 
4  Burr.  2017. 
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torily  establidied  by  affidavit ;  and  the  courts  will  not,  upon  ^""i^^ 
bare  suspicion^  suppose  it  to  be  merely  colourable  and  ^^ — n^— ^ 

At,  whflt 

collusive,  (u)    The  language  of  the  stal^ute  suggests  the  time,  and  io 
necessity  of  the  affidavit  in  support  of  the  defendant's  ]jj'r\'3^, 
discharge,  negativing  his  being  a  trader  within  the  mean-  tage  is  to  be 
ii^  of  the  bankrupt  laws.  pmiiege. 

The  4th  and  5th  sections  of  the  statute,  point  out  and  PunUhmenc 

for  trrettins 

prescribe  the  manner  in  which  an  infraction  of  the  ambondcn 
privilege,  either  of  ambassad<M*s,  or  their  servants,  is  "nu!"  '*'" 
to  be  punished;  by  enacting,  *^  That  in  case  any  person 
or  persons,  shall  presume  to  sue  forth,  or  prosecute  any 
writs  or  process,  such  person  and  persons,  and  all  attor- 
neys and  solicitors,  prosecuting  and  soliciting  in  such 
case,  and  all  ofiicers  executing  any  such  writs,  or  pro- 
cess, being  thereof  convicted  by  the  confession  of  the 
party,  or  by  the  oath  of  one  or  more  credible  witnesses, 
before  the  Lord  Chancellor,  or  Lord  Keeper  of  the 
Great  Seal  ol  Great  Britain,  the  Chief  Justice  of  the  Court 
of  King^s  Bench,  the  Chief  Justice  of  the  Court  of  Com- 
m<Hi  Pleas,  for  the  time  being,  or  any  two.  of  them,  shall 
be  deemed  violators  of  the  law  of  nations  and  disturbers 
of  the  public  repose,  and  shall  suffer  such  pains,  penalties, 
and  corporeal  punishment  as  the  Lord  Chancellor,  Lord 
Keeper,  and  the  said  Lord  Chief  Justice,  or  any  two  of 
them  shall  judge  fit  to  be  imposed  and  inflicted.  Pro- 
vided, that  no  person  shall  be  proceeded  against,  as  ha- 
ving arrested  the  servant  of  an  ambassador,  or  public 
minister,  by  virtue  of  this  act,  unless  the  name  of  such 
servant  be  first  registered  in  the  office  of  one  of  the  prin- 
cipal secretaries  of  state,  and  by  such  secretary  transmitted 
to  the  sheriff  of  London  and  Middlesex,  for  the  time  being, 

(ju)  Per  Lord  Mansfield,  Triquet  v.  Bath,  S  Burr.  1481. 
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Personal      or  their  undersheriffs  or  deputies ;  who  shall^  upon  the 

exemption^  receipt  thereof,  hang  up  the  same  in  some  public  place 

Punishment  in  their  officc,  whercto  all  persons  may  resort,  and  take 

tmWadow  copics  thereof,  without  fee  or  reward.*' 

•ervants.         Thus  was  Conferred  a  great  and  extraordinaiy  power, 

which  in  no  other  instance  belongs  to  these  officers,  of 

punishing,  as  criminals,  on  a  summary  application,  and 

without  the  interference  of  a  jury,  parties  guilty  of  a 

violation  of  this  act.  {x)  But  as  an  infraction  of  the  law  of 

nations,  would,  independently  of  the  statute,  have  been  a 

misdemeanour,  punishable  at  the  discretion  of  the  court, 

by  fine,  imprisonment,  and  pillory ;  {y)  the  act  does  not 

appear  to  have  introduced  any  new  regulation  beyond 

specifying  the  tribunal  and  medium,  through  which  the 

punishment  shall  be  inflicted.    As  the  statute  does  not 

make  the  offence  felony ;  the  punishment  cannot  of  course 

extend  to  the  deprivation  of  life. 

By  the  express  words  of  the  act,  persons  infringing 

•  •  • 

the  privilege,  cannot  be  proceeded  against  criminally, 
unless  the  names  of  the  servants  shall  have  been  re* 
gistered  in  the  office  of  the  secretaries  of  state,  and 
transmitted  to  the  sheriff;  {z)  but  it  is  to  be  observed, 
that  the  formality  of  registration  having  been  com- 
plied with,  is  no  criterion  that  the  party  claiming  this 
privilege,  is  a  bona  Jide  servant  of  the  ambassador's, 
and  the  sheriff  is  therefore  bound  to  execute  the 
process  against  him.  (a)  In  a  late  case,  {b)  which  was  an 
action  against  the  sheriff,  for  a  false  return,  where  the 


{x)  Viveash  v,  Becker,  3  M.  &  S.  291. 
(y)  Per  Lord  MaDsfield,  3  Burr.  1480. 

Xz)  Hopkins  v.  De  Robeck,  3  T.  R.  79.    Heathfield  v.  Chilton,  4  Burr. 
3017. 
(a)  1  WUs.  20.  (ft)  Delralle  v.  Plomer,  3  Camp.  47; 
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principles^  applicable  to  the  nile  above  stated,  were  dis-  Penonal 
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russed.  Lord  Ellenborough  said,  "  I  think  it  is  a  fact  j^^^-^^ 
now  to  be  tried,  whether  the  party  really  was  a  servant  J^"*^™*"*' 

'  *-        J  J  for  arreitiiig 

to  the  public  minister.  If  she  was  not,  the  appointment  ambassadors 
and  notice  are  mere  nullities;  and  her  goods  ought  to  servants. 
have  been  taken  in  execution,  according  to  the  exi- 
gency of  the  writ.  The  sheriffs  might  have  known  that 
she  was  not  the  domestic  servant  of  any  one,  if  she  was 
publicly  keeping  a  boarding  house  on  her  own  account ; 
and  at  any  rate,  this  is  one  among  many  other  questions, 
which  sherifl^,  in  the  execution  of  process,  must  deter- 
mine at  tlieir  own  peril.  In  cases  of  real  difficulty,  they 
may  call  for  an  indemnity,  and  the  court  will  enlarge  the 
time  fot  their  making  their  return,  till  an  indemnity  is 
given.  The  provision,* that  traders  shall  not  be  protected 
by  the  statute,  peculiarly  shews  the  necessity  of  tracing 
the  real  character  of  the  supposed  domestic  servant,  in 
an  action  of  this  sort." 

Where  the  sheriff  refuses  to  execute  process  against  a 
party  claiming  the  privilege,  who  is  not  bona  fide,  and 
without  collusion,  an  ambassador's  servant,  the  plaintiff 
has  an  election,  leither  to  bring  an  action  against  him  for 
a  ifalse  return,  or  rule  him  to  return  the  writ.  By  either 
of  these  means,  the  question  of  the  defendant's  title  to  the 
privUege  of  exemption  from  arrest,  will  be  brought 
directly  before  the  court,  and  receive  a  full  investigation. 

Members  of  a  Corporation  Aggregate,  not  being  liable  Members  of 
to  a  capiaSy  cannot  be  holden  to  bail  for  any  thing  done  ^^^t^ 
by  them  in  their   corporate   capacity,  (c)     And  for  the 
same  reason,  Hundredors  are  entitled  to  privilege  from  Hundredors* 
arrest,  in  actions  on  the  statutes  of  Hue  and  Cry,  &c.  (d) 


T^r- 


(c)  Bro.  Ab.  corporation,  pi.  43. 
(rf)  Steward  v.  Howey,  3  Kcb.  126. 
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All  officers  of  the  different  courts  of  law  and  equity 
are  privileged  from  being  bolden  to  bail.  This  exemption 
is  founded  on  the  supposed  necessity  of  their  attendance 
on  the  courts  to  which  they  individually  belong.  Hence, 
the  judges  of  the  courts  of  common  law,  (e)  the  mas- 
ters, (/)  and  known  clerks  of  the  court  of  Chancery,  (g) 
the  philazer  of  the  Common  Pleas,  (h)  the  prothonatory 
and  his  clerk,  (t)  the  marshal  of  the  King's  Bench,  the 
warden  of  the  Fleet,  (k)  the  clerk  of  the  pells  in  the 
Exchequer,  (Z)  the  cursitor's  clerk,  (m)  the  auditor  in  the 
Exchequer,  the  commissioners  of  the  Treasury,  the 
receiver-general  of  the  Revenues,  and  the  clerk  of 
the  Remembrancer,  are  respectively  privileged  from 
arrest,  (n)  But  judges'  clerks,  and  the  menial  servants 
of  other  officers,  are  not  exempted  from  the  ordinary 
liability  to  be  holden  to  bail;  (o)  and  seijeauts  at  law 
and  barristers  are  not,  as  such,  in  general,  privileged 
from  being  aiTested  on  process  issuing  from  the  superior 
courts,  though  they  cannot  be  holden  to  bail  for  a  writ 
from  an  inferior  one,  (p)  or  while  on  the  circuit.  (9) 
Attorneys.  Certificated  attorneys,  being  officers  of  the  court,  are, 
whilst  actually  practising  and  fulfilling  the  duties  of  their 
profession,  exempt  from  being  bolden  to  bail.  The  founda- 
tion of  this  privilege  frgm  arresl^  is  the  supposed  necessity 


(«)  Earl  de  Leister  v.  Mandy,  2  Sid.  31.    Cromp.  Juris,  of  C.  11. 

(f)  Cromp.  Juris,  of  C.  486.    Skin.  521. 

(gS  Order  of  Chan.  22d  Dec.  5  Car.  1629.  Prac.  Reg.  in  Chan.  284. 
Fawkner  v.  Annis,  3  Keb.  352.  1  Vent.  264.  s.  c.  See  Tho.Ent.3. 
Bro.  V.  M.  498.    2  Wils.  220.  (A)  Brown's  case,  2  Salk.  544. 

(*)  Payne  t).  Fry,  1  Str.  546.  Baker  v.  Swindon,  1  Ld.  Raym.  399. 
Swain  V.  Girdler,  Barnes,  371.  Prac.  Reg.  C.  P.  380.  s.  c. 

(fc)  Anon.  Vent.  65.  (/)  Comb.  4M.  (m)  Str.  52 1. 

(n)  See  Foster  r.  Barrington,  2  Sid.  164.  Lampen  v.  Deerine. 
2  Show.  299.  Staunf.  164.  Order  of  the  House  of  Commons,  srSi 
Nov.  1699.     2 &3  Ann.  c.  18.  s.  1.    4  Bac.  Ab.  223. 

(0)  Swain  v.  Girdler,  Prac.  Reg.  C.  P.  380. 

(p)  Memorandum,  Cro.  Car.  84,  85.     Barnes,  371.  s.  c. 

{q)  Meekins  v.  Smith,  1  H.  Bl.  636. 


€HAP.  III.]         Who  mag  he  hoiden  to  BaiL  67 

of  an  attorney  being  alirays  present  in  court.    Issuing  Peiwnal 
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process  against  bis  person,  merely  to  bring  him  there,  s^i^^«^.y 
would  be  therefore  nugatory,  as  it  would  be  only  doing  Actomeyi. 
that,  which  in  contemplation  of  law,  is  already  accom- 
plished, (r)  This  rule  is  considered  so  inviolable,  tliat  a 
suggestion  that  the  attorney  is  about  to  leave  the  king«- 
dom,  will  not  pr^udice  his  claim  to  the  full  benefit  and 
enjoyment  of  this  immunity,  (t) 

It  may  not  be  unnecessary  to  observe,  that  notwith-  '^ojf/bgt 

actions  the 

«tan<fing  both  parties  are  attoraeys.of  the  same,  or  different  prmiege 
courts,  die  plaintiff'caanothold  the  defendant  to  bail*(«)  '^'^^°^' 
And  it  ha?  been  decided,  that  although  an  attorney  of  the 
King's  Bench  may  sue  an  attorney  of  the  Common  Pleas^ 
by  attachment  of  privilege ;  the  latter  is  still  entitled  to 
Ills  exemption  from  arrest,  {a) 

The  privilege  extends  to  qui  iamj  as  well  as  other  per- 
f^onal  actions,  (y)  Bat  .where  the  proceediiigs  are  wholly 
at  the  suit  of  the  king,  the  exemptioa  will  not  be  recog- 
nized  in  opposition  to  the  royal  prerogative :  (z)  such  a 
case  is  materially  difiieisent  from  a  ^  torn  action;  the 
latter  is  only  nmninaUy  at  the  suit  of  the  king,  but  really 
and  substantially  at  that  of  die  informer,  (a) 

An  attorney  by  becoming  a  party  to  a  bill  of  exchange, 

(r)  4  Bac.  Ab.  993.  Pope  ij,  Redfearne,  4  Burr.  2088.  Mayor  of 
Norwich  v.  Berry,  4  Burr.  2116. 

(f)  Redman's  case,  iMod.  10.  s.c.  by  the  name  of  Rod  v.  Rod, 
f  Keb.  ^65. 

(u)  Thomson  t2.  Rash^  Barnes,  44v  Unwyn  «.  Robinscmi-  ib.  5S« 
Nichols  v.  Earle,  8T.R.  395. 

(x)  Beck  V.  Lewin,  T.  60  Geo.  S.  K.  B.,  cited  1  Tidd,  76.  Barber  v. 
Palmer,  6  T.  R.  5«4. 

(y)  Britten  V.  T^asdaile,  Barnes,  48.  jOalcer  v.  Dunoalfe,  3  Lev.  398^ 
Kirkham  v.  Wheely,  3  Salk.  282.  1  Salk.  dO.  s.  c.  12  Mod.  74.  s.  c. 
Comb.  319.    Lutw,  196.    Cowp.  S6T. 

(z)  2  Rol.  Ab.  274.  4Leon.81.  .Lit.O^p.97.  Kirkham  v.  Wheeler^ 
Comb.S19.    Kirkham  v.  Whaley,  iLd.  Raym.  27. 

(0)  Vide  notes  (y)  loid  (;>),  supra* 
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or.  promissory  note,  does  not,  in  the  contemplation,  of  the 
law,  take  upon  himself  the  character  of  a  merchant :  his 
privilege,  therefore,  in  such  cases,  attaches  as  in  other 
personal  suits.  (6) 

As  the  exemption  of  attorneys  from  being  holden  to 
bail  is  an  individual  privilege,  it  is  necessarily  confined 
to  cases  where  the  attorney  is  sued  in  his  own  right,  and 
does  not  apply  to  instances  where  be  acts  in  the  represen- 
tative character  of  executor  or  administrator,  (c) 

Upon  the  same  principle  it  has  been  settled  as  an 
established  rule  of  law,  that  an  attorney  is  not  entitled  to 
be  exempt  from  arrest,  when  sued  with  an  unprivileged 
codefeodant,  (d)  as  where  he  is  sued  with  bis  wife  for  a 
debt  due  before  the  marriage;  {e)  although  it  has  been 
determined,  that  where  an  attorney  is  sued  as  a  code- 
fendant  with  a  member  q(  parliament,  he  is  at  liberty 
to  avail  himself  of  the  usual  exemption.  (/) . 

An  opinion  appears,  at  one  time,  to  have  prevailed, 
that  to  deprive  an  attorney  of  his  right  to  exemption, 
when  sued  as  a  codefendant,  the  nature  of  the  action 
must  have  been  necessarily  joint;  but  this  distinction  has 
since  been  decided  to  be  untenable,  as  it  is  not  incum- 
bent  on  the  plaintiff  to  bring  separate  actions,  merely  to 
avoid  an  encroachment  on  this  privilege,  (g) 

A  defendant  by  becoming  an  attorney  aher  the  com- 
mencement of  the  action,  is  not  entitled  to  be  discharged 


(6)  Comerford  v.  Price,  1  Doug.  312.    Atkins  v. 


-,  S  Chit. 


Rep.  63.  s.  p.,  ruled  by  Dampier,  J.  6  May,  Easter  T.  1815,  cited  in 
Chit  on  Bills,  6th  ed.  14. 


(c)  Newton  v,  Rowland,  1  Ld.  Raym.  533.  1  Salk.  2.  s.  c.  12  Mod. 
316.  s.  c.  Lawrence  v.  Martin,  1  Salk.  7,  8.  Holt.  46.  s.  c.  Anon. 
2  Sid.  157.     Hob.  un 

'd)  Branthwait  v,  Blacherby,  2  Salk.  Rep.  544.  s.  c.  12  Mod.  163. 

[e)  Powle's  case,  3  Dy.  377.  a.    Robarts  v.  Mason,  1  Taunt.  254: 


i - -, - 

( /*)  Ramsbottom  v.  Harcourt,  4  M«  &  S.  585. 

Q)  Pratt  V,  Salt,  (Hil.  8  G.  2.  in  K.  B.,  cited  4  Bac.  Ab.  223. 
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out  of  custody,  {h)    Reason^  justice,  and  convenience,  Penonti 
require  that  the  being  admitted  an^attomey,  and  taking  !^**^^ 
out  a  certificate,  should  have  no  retrospective  operation :  Attorney!. 
and  that  the  regular  proceedings  of  the  plaintiff  ought  not  pany'be-  ^ 
to  be  vacated  by  a  voluntary  act  of  the  defendant.    As  ^^"7  Irftw 
where  an  attorney  {%)  had  lost  his  privilege,  by  seceding  ^^  ^'^^ 
from  practice  for  several  years,  but  bad  afterwards  re^  ofthetuit, 
commenced  business,  it  was  determined  that  he  could  not 
insist  upon  the  privilege  to  the  prejudice  of  a  party  who 
had  sued  out  a  writ  against  him  before,  but  did  not 
execute  it  until  after  he  had  resumed  bis  professional 
pursuits. 

But  to  devest  an  attorney  of  the  privilege  from  arrest, 
he  must  have  retired  from  practice,  and  omitted  to  take 
out  his  certificate  for  the  space  of  one  year,  (fc) 

Tlie  mere  circumstance  of  continuing  to  practice 
Without  the  concomitant  qualification  of  having  taken 
out  a  certificate  within  the  year,  is  of  no  avail.  (Q  It  was 
urged,  in  Skirrow  v.  Tagg,  (m)  that  the  effect  of  the 
defendant's  neglect  to  ob^tain  his  certificate,  was  not  to 
suspend  his  functions  as  an  attorney  during  the  interval, 
but  only  to  make  him  liable  to  a  penalty.  The  statute 
37G.3.C.90.  S.31.  was  referred  to,^  which  enacts,  ^'That 
every  person  admitted,  sworn,  and  enrolled,  as  an  at- 
torney, who  sliall  neglect  to  obtain  his  certificate  there- 
of, for  the  space  of  one  whole  year,  shall  from  thenceforth 
be  incapable  of  practising  by  virtue  of  such  admission, 
entry,  and  enrolment,  and  the  same  shall  from  thence- 

(&)  Smith  V,  Bower,  3  T.  R.  665! 

(i)  Mayor  of  Norwich  v.  Berry,  4  Burr.  2110.  Brooke  v,  Bryant^ 
7  T,  R.  25. 

(jc)  Rule  of  court,  M.t.  1654.  Djson  v.  Birch,  1B.&P.4.  andt 
cases  cited -Tidd,  75.  SWils.  1132.  .  Mayor  of  Norwich  v.  Beny,^ 
4  Burr.  2113.    Skirrow  v.  Tagg,  5  M^  &  S.  281. 

CO  Skinow  V.  Tagg,  5  M.  &  S.  281.  (m)  5  M.  &  S.  28U 
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forth  be   nuU  and  void."    The  words  of  this   act  in 
positive  terms  create  the  incapacity^  and  prescribe  the 
Attonieys.    ti^je : — **  From  thenceforth'' — tibat  is,  if  he  liq^lect  for 
the  space  of  one  whole  year. 

Where  an  attorney  entitled  to  the  privilege  is  arrested^^ 
whether  lie  he  an  attorney  of  the  court;^om  whence  the 
prociiss  issued;  or  not  ^  he  will  immediately, upon  motion^ 
be  ordered  to  be  discharged  upon  filing  common  bail,  or 
entering  a  common  appearance,  (n)  The  practice  for* 
merly,  appears  to  have  been,  to  order  an  attorney,  stfed  by 
prociess,  issuing  out  of  a  different  court  from  that  in  which 
he  had  been  admitted  to  put  in  bail,  to  sue  out  his  writ  of 
privilege,  and  plead  it  in  abatement;  (o)  but  this  dilatoiy 
course  of  proceeding  is  no  longer  necessary.  For  id  a  late 
case,  where  an  attorney  of  the  Court  of  Common  Pleas  had 
been  arrested  oh  an  attachment  of  privilege,  at  the  siiit 
of  to'  attorney  of  the  Court  of  King's  Bench,  the  former 
court  ordered  the  bail-bond  to  be  delivered  up  to  be  can- 
celled, on  his  entering  a  common  appearance ;  (p)'  and  the 
Court  of  Kmg's  Beudi  liave  also  stayed  the  prbceedin^^ 
qven  after  the  piajhtiffhs^  signed  judgment  fot  want  of 
a  plea,  in  an  action  brought  against  an  attorney  of  the 
Court  of  Common  Pleas,  who  gave  notice  of  his  privi-* 
lege,  but  neglected  t6  plead  it ;  (q)  though  from  a  svbse- 
qnent  decision,  it  ihay  be  collected  that  the  ajiplication,. 
oi!!  behalf  6f  an  attorniey,  to  be  discharged  out  of  <^UBfody, 


(n)  Redman's  case,  1  Mod.  10.  2  <Ceb.  55.  s.  c.  BfirWi's  casc^ 
2  Salk.  544,  Wheeler's  case,  1  Wils.  298.  Nichols  ».  Eaile,  8  T.R.  395. 
Gwynnc  v.  Toldervy,  H.  54  G.  3.K.B.  Beck  v.  Lewiji.  T.  56  G.  3.  K.B., 
cited  Tidd,  219;  .  , 

(o)  Sney  v  Humphreys,  1  Wils.  306.  The  Maybr  of  Basingstoke  v^ 
Bonner,  2  Stra.  864.  2  Lord  Ray m.  1567.  s.  c.  Barnard,  K.  B«  300.  s.  c. 

<p)  B&k  V.  Lewin,  T.  56.  G.  3.  K.  B., cited  1  Tidd,  ei9. 

iq) Gwynne  v.  Toldervy,  H. 54.G.  3.  K.B.^ cited  1  Tidd,  2i&.  sed vide 
2  Bl.  1088.  Ibid.  231.  Uawyn  v.  Robinsbn,  BanJei,  53  Catth:  ST7^ 
Jones  W Bod^oiv  Xl4>Ti Raym.  135.  1  iSalk^S. (. c.  6  Mod*  310.  b. c^ 
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should   be  made  at  ao  early  stage  of  the  prooeediDgs,  ^^'^'^ 


and  before  putting  in  bail  above :  hence^  where  an  attor* 

ney  took  out  his  certificate  on  the  25th  of  November,  was  A"""«y^ 

Mode  tit 

arrested  in  the  early  part  of  January,  and  did  not  apply  obuimng 
to  the  court,  to  avail  himself  of  hb  privilege,  until  the  3d  <>*«*«^*- 
of  February;  the  application  was  decided  to  be  clearly 
out  of  time,  as  it  was  not  made  before  bail  above  had 
been  put  in,  nor  until  an  interval  of  a  month  had  elq^sed 
since  the  arrest ;  and  that  these  concurrent  circum- 
staaoes  were  a  waiver  of  the  irregularity,  (r)  It  is  ob-- 
servable,  that  in  this  case,  it  was  distinctly  sworn  that  the 
plaintiff  had  not,  at  the  period  of  the  arrest,  die  slightest 
reason  to  believe  that  the  defendant  was  an  attorney. 

The  application  for  a  rule  to  shew  cause  why  the  de- 
fendant, a  practising  attorney,  and  as  such,,  privileged 
fixmi  arrest,  should  not  be  discharged  out  of  custody,  or 
why  the  bail-bond  should  not  be  delivered  up  to  be  can- 
c^ed,  and  why  proceedings  should  not  be  stayed ;  must,, 
in  general,  be  supported  by  an  affidavit^  stating  that  the 
defendant  is  an  attorney  of  the  court,  that  he  has  prac- 
tised within  a  year  previous  to  the  arrest,,  and  that  he  haa 
taken  out  a  certificate  within  that  period,  (s} 

Although  the  sheriff  may  be  apprized  of  the  defendant 
being  an  attorney,  and  of  his  consequa^t  exemption  from 
arrest,  he  is  not  obliged  to  discharge  him  even  upon  pro- 
duction of  his  writ  of  privilege ;  and  this  rule  obtains, 
whether  the  process  upon  which  he  was  holden  to  bail 
issued  from  the  the  court  in  which  he  was  admitted,  or  a 

different  superior  court,  (t)  But  where  the  arrest  is  made 

■  ■  •        ■  ■  -  ..      .1 .         ,»    t 

(r)  Bernard  v,  Wilmington,   1  Chit.  Rep.  188. 

(t)  Dyson  v.  Birch,  1  B.  &  P.  4.  Bernard  v,  WinningtoDi  1  Chit. 
Rep.  188.    Brooke  v.  Bryant,  7  T.  R.  85. 

(t)  Crossley  v.  Shaw,  2  Bl.  1085.  Jones  v.  Bodeenor,  1  Salk.  1.  s.  c. 
5  Mod.  310.  s.  c.  1  LordRaym.  135.  And  see  Forster  v.  Cale,  1  Stra.  76. 
Comerfozd  v. Price, Doug.314. 671. Sherwood  v.  Benson,  4Taunt  631. 
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under  process  issuing  out  of  an  inferior  jurisdiction,  the 
writ  of  privilege  should  be  allowed  instanter.(u) 

When  a  writ  of  privilege  is  necessary,  a  certificate 
must  be  obtained  from  the  master's  clerk,  certifying  that 
the  defendant  is  an  attorney  of  the  court.  (/r> 

.  As  the  defendant  would  not  be  entitled  to  costs,  if  he 
pursued  the.  ordinary  mode  of  taking  advantage  of  the 
irregularity,  by  pleading  his  privilege  in  abatement;  it 
is  the  uniform  and  inflexible  practice  of  all  the.  courts^ 
where  an  attorney  moves  to  be  discharged  on  filing  com- 
mon  bail,  or  entering  a  common  appearance,  to  stay  the 
proceedings  without  costs,  (y) 

The  responsibility  incident  to  tlie  office  of  executor 
or  administrator^  only  creates  a  liability^  coextensive 
with  the  amount  of  tbe  assets  in  their  possession,  so 
that  they  cannot  in  general  be  liolden  to  bail,  {z)  But 
an.  executor  or  administrator^  who  has  contracted  per- 
sonally, in  writing  to  pay  a  debt  of  the  testator  or  in* 
testate^  may  be  arrested  on  the  written  promise ;  (a)  for 
that  is^  a  cause  of  action  not  necessarily  incidental  to 
his  representative,  character,  to  which  he  has  volun- 
tarily subjected  himself.  And. where  an  executor  or 
administrator  has  been  guilty  of  wasting  the  property 
of  the  deceased,  he  may  be  holden  to  bail  in  an  ac- 
tion  of  debt  upon  the  judgment   suggesting  a  devas" 


(tt)  Rawlins  v.  Parry,  Cases  Prac.  C.  P.  2.    Crossley  r.  Shaw,  2  Bl'. 
1083.    Scaw^n  V.  Garrett,  2  Salk.  343. 

(a:)  As  to  the  mode  of  proceeding,  see   1  Archbold,  Prac.  K.  B. 
41,  42. 

(j/)  Thompson  v.  Rushi  Barnes  44.    Unwyn  v.  Robinson,  id.  33. 
Crossley  r.  Shaw,  2  Bl.  1085.  Barber  t7.  Palmer,  6T.R.524.   Nichol 
V.  Earlc,  8  T.  R.  393. 

(z)  Goldsmith  v.  Piatt,  €rp.  Jac.  330.    Sir  Henry  Mildmay's  case» 
Cro.  Car.  39.  2  Bac.  Ab.  447.  And  see  Yely.  53.,  Lilt.  Rep.  2.,  Brownl. 
293.,  S  Buls.  316.  Anon.  Summer  Assizes  for  Bristol,  before  Mr.^  Jusi 
tice  Burrough.    MSS. 
-.:  (fl)  Macl|:en^e  v.  Mackenzie,^^  1 T.  R.  7 16,. 


CHAP.  III.]  ff^ho  may  he  holden  to  Bail.  73 

tavU;  (b)  for  he  has^  by  that  conduet,  rendered  his  own  Pcnonai 
effects  liable  for  the  debt,  and  may  be  sued  in  the  debet  i ^-^-^'y 
as  well  as  detineU    But  it  is  said,  that  in  such  a  case,  a  Executon 

^  '  '        and  adminv> 

judge's  order  to  hold  him  to  bail,  must  be  obtained  before  itnton. 
he  can  be  arrested,  and  the  fact  of  the  devastavit  havings 
been  committed,  must  be  clearly  established  by  a  positive 
and  explicit  affidavit,  or  proved  by  the  sheriff's  return 
to  the  writ  of  execution*  (c)  The  jud^e  to  whom  the 
application  for  an  order  to  hold  an  executor  or  adminis* 
trator  to  bail,  under  such  circumstances,  must  be  fiilly 
satisfied,  by  the  production  of  these  documents  or  other 
evidence,  that  a  devastavit  has  been  committed. 

Although  an  heir  having  assets  by  descent  in  fee  simple,  Hein. 
IS' Viable  to  be  sued  in  the  debet  and  detinet,{d)  on  the  ob- 
ligation of  his  ancestor ;  yet  the  action,  being  rather  in- 
stituted to  recover  the  value  of  the  assets  descended  and 
in  his  possession,  than  brought  against  him  personally, 
he  cannot  be  holden  to  bail  on  his  ancestor's  bond. 

The  same  rule  and  reasoning  apply  to  devisees,  charge-  Devisees, 
able  under  the  statute  3  &  4  W.  &  M.  c.  14. 
.  As  the  legal  effect  of  the  marriage  contract  is  to  vest  Feme  co- 
in the  husband  the  whole  of  the  personal  estate  of  his  ^en  ex- 
wife,  and  the  future  profits  of  her  industry,  she  is  in  f^MhJWa 
general,  during  the  period  of  her  coverture,  privileged  to  bail 
from  arrest.  This  exemption  is  founded  upon  the  strictest 
principles  of  justice.    The  feme  having  relinquished  the 
means  of  liquidating  her  debts,  ought  not  to  be  subject 
to  bailable  process,  either  separately  or  jointly  with  her 


{b)  Page  V.  Price,  1  Salk.  98.  Boothsby  v.  Buller,  Sid.  63.  Dubray 
V, Comb.  206.     2  Bac.  Ab.  447.     Buls.  317. 

(c)  Dubray  t>. Comb.  206.    2  Bac.  Ab.  447. 

(<l)Because  the  inheritaDce  of  the  ancestor,  which  creates  alien  upon 
the  heir,  is  possessed  by  the  heir  jure  proprio,  and  not  alienOf  as  the 
personal  estate  is  by  the  executor.    Gilb.  Debt.  B.  2.  c.  1, 
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« 

PeiMMMi      husband,  (e)  as  such  a  practice  might  lead  to  the  pro- 

i  j-^-^/  tracted  imprisonment  of  the  former,  without  any  culpa- 

Feme  co-     bility  being  impiHtable  to  her.  The  interests  of  the  credi- 

'Whetaex*    tor  ate  adequately  protected   by  the  courts  invariably 

bSn'hddcn  ''^^"^i'^g  ^^  discharge  the  husband  out  of  custody,,  ujnless 

to  bail.        hiui  be  ptit  in  for  himself  and  his  wife.  If  the  feme  covert 

be  arrested  alone,  and  these  terms  cannot  be  imposed,  it 

is  the  fault  of  tbie  creditor  in  not  obtaining  full  and  accu- 

rate  idformation  before  he  commenced  his  proceedings^ 

It  is  consequeutly  now  a  settled  rule,  that  in  all  actions 

against  husband  and  wife,  the  forjmer  alone  ought  to  be 

holden  to  bail.  (/) 

Th^  circumstance  of  the  debt  having  been  incurred  by 
the  feme  whilst  sole,  and  her  husband  having  since  ab- 
sconded, will  not  debar  her  of  her  right  to  be  dis- 
charged j(g)  though  where  they  liad  been  jointly  sued 
upon  a  contract  entered  into  before  the  marriage,  and 
both  arrested,  the  Court  of  Common  Pleas  refused  to 
recogiSiize  her  privilege ;  {h)  The  only  difierence  between 
these  cases  appears  to  be,  that  in  the  former,  the  vrife 
alone  was  in  custody  $  in  the  latter,  both  had  been  ar- 
rested ;  but  it  is  conceived,  that  as  this  distinction  is  io- 
oonsist^it  with  the  regular  and  uniform  practice,  and  the 
principles  on  which  the  right  of  a  feme  covert  to  be  dis*- 


U)  This  principle  obtains,  whether  the  wife  be  arrested  with  or 
wittiout  her  husband;  upon  process  against  her  and  her  husband 
jointly »  or  against  her  alone.    Anon.  Cro.  Jac.  445.    Whitfield  v. 


Holmes,  1  L«v.  216.  1  Vent,  49.  Lit.  Rep.  18.  Biron  v.  Bickley, 
1  Sid.  20.  Edwards  v.  Rourke,  1 T.  R.  86.  Crookes  t;.  Fry,  1  B.  &  A. 
165.  Pritchett  v.  Cross,  2  H.  Bl.  17.  Pearson  v.  Meadow,  2  Bl.  Rep.  903. 
Pitt  V,  Thompson,  1  East,  16.    * 

(f)  Waters  v.  Smith,  6  T.  R.  451.  Pitt  v.  Thompson,  1  East,  16. 
Wilson  v.  Serres,  3  Taunt.  307.  Wardell  v,  Gooch,  7  East,  588. 
3  Smith,  576.  s.  c.    Collins  v.  Rowed,  1  N.  R.  54. 

(g)  Crookes  v.  Fry,  1  B.  &  A.  165.  NeWoome  ».  Horublower.  id. 
255.  n. 

(A)  Robarts  v.  Mason,  1  Taunt.  254» 
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charged  out  of  custody  is  founded,  it  would  scarcely  be  PerMmi 
considered  as  sustainable^  at  least  it  seems  it  would  not  be  s,^ 


adopted  in  the  Court  of  King's  Bench ;  for  Mr  Justice  Feme  co- 
Bayley^  in  Crookes  v.  Fry,  (i)  after  referring  to  the  deci-  when  ex- 
sion  of  the  Common  Pleas,   said,    "  It  has  been  the  J^S^hStei 
constant  practice  of  the  Court  of  King's  Bench^  where  to  baU. 
husband  and  wife  are  both  arrested  on  mesne  process^ 
that  the  wife  shall  be  discharged ;  but  the  husband  can- 
not be  discharged  without  putting  in  bail  for  both/' 

As  the  relatiqn  of  marriage  is  not  suspended  by  the 
circumstance  of  the  wife  living  apart  from  her  husband, 
with  a  separate  maintenance,  her  privilege  remains  un- 
affected, notwithstanding  such  an  event.  In  a  recent 
case,  (0  where  a  feme  covert,  s^arated  from  her  hus- 
band^ by  a  divorce  a  mensa  et  thoroy  was  holden  to  bail> 
whilst  an  appeal  against  the  sentence  was  pending;  the 
court,  on  motion,  ordered  the  bail-bond  to  be  cancelled, 
on  die  feme  entering  a  common  appefu'acice.  So  where  a 
feme  covert  had  been  trusted  by  a  creditor,  knowing  her 
to  be  a  married  woman,  though  living  separate  from  her 
hnsbttid,  she  was  ordered  to  bedischarged;  (m)  and  it 
has  been  even  determined  that  where  the  plaintiff,  at  the 
time  of  giving  the  credit  to  the  wife,  knew  that  she  had  a 
husband  living  abroad,  though  under  terms  of  separation, 
that  she  was  entitled  to  be  released  from  custody,  (n)  It 
is  coitceived  that  the  &ct  of  the  husbltnd  haying  aban- 
doned her  for  adultery,  would  make  no  difference;  (o) 

A  mere  inadvertent  misrepresentation  by  a  feme  covert 


(0  1 B.  &  A.  165. 

(/)  Hookham  v.  Chambers^  S  B.  &  B.  93«  And  see  Aosteyv,  Man- 
ners, 1  Gow.  10, 

(m)  Wardell  v.  Gooeh,  3  Smith,  576.  7  East,  589.  8.  c.  Wilson  v. 
Series,  3  Taunt;  307.  (n)  March  v.  Capelliy  1  East,  17;  n. 

(o)  Marshall  v.  Rutton,  8  T.  H.  M5.  .See  Cox  «.  Kitchen,  1  B.  &  P. 
SS8. 
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PcnoMi       of  her  real  situation,  will  not  deprive. her  of  this  privi- 

exemption. 

>^-  -^/  lege;    hence  the  court  discharged  a  married  woman, 
Feme  CO-     who,  at  the  time  she  incurred  the  debt,  without  any 

VcZXo* 

When  ex.  intention  to  impose  upon  the  plaintiff,  informed  him  that 
beingboMlen  her  husband  was  dead,  (p)  The  fact  of  the  defendant,  at 
to  bail.  ^Yie  time  the  credit  was  obtained,  having  appeared  as  a 
feme  sole,  and  carried  on  business  on  her  own  account, 
will  not  affect  her  general  exemption ;  for  although  at 
one  time  (pp)  the  privilege  of  a  married  woman  was 
conceived  to  depend  upon  the  notoriety  of  her  coverture, 
it  has  been  recently  determined,  that  a  suggestion  that 
the  plaintiff  was  ignorant  of  the  marriage,  would  be 
unavailable,  (q) 

A  marded  woman  will  be  released  from  custody,  when 
arrested  on  a  penal  statute,  (r) 
When  not        As  the  practice  of  discharging  married  women  out  of 
being  hold^  custody,  is  founded  upon  the  summary  interposition  of 
^^^         the^court    upon  equitable  grounds,  they  will  not  in 
general  interfere,  where  the  party,  on  whose  behalf  the 
application  is  made,  has  contributed  to  impose  on  the 
plaintiff  by  frauduently  representing  her  actual  condition, 
by  describing  herself  as  B.feme  sole,  {s)  but  will  leave  her 
to  plead  her  coverture  in  the  ordinary  course  of  pro- 
cedure, (f) 

It  was  finally  determined,  in  Marshall  v.  Rutton,  (») 
that  a  feme  covert  could  not  be  impleaded  as  a  single 
woman,  while  the  relation  of  marriage  continued,  and 


(p)  Pitt  17.  Thompson,  1  East,  16. 

(j)p)  Pearson  v.  Meadow,  2  Bl.  Rep.  903. 

(0)  Collins  V.  Rowed,  1  N.R.  54.  [(r)  Pritchett  v.  Cross,  2  H.  Bl.  17. 

(«)  Pearson  v.  Meadow,  2  BL  Rep.  903. 

(0  Collins  V,  Rowed,  1  N.  R.  54.   Partridge  v,  Clarke,  5  T.  R.  194. 

(tt)  8  T.  R.  545.  In  a  court  of  equity,  baron  sxiAfeme  arc  considered 
as  distinct  persons.  Hence  a  feme  covert  may  be  sued  as  a  feme  sole^ 
Dubois  t7.  Hole,  2  Vem.  6.14,  or  sue  her  own  husband  by  prochein  amy. 
3  Cox,:  P.  Wms.  39.  '' r  J 
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she  and  her  husband  were  living  in  the  kingdom^  although  Pcftoiiti 
she  lived  apart  from  him^  and  had  a  separate  maintenance  t^^^-^^ 
secured  to  her  by  deed ;  yet  the  policy  of  that  law^  which-  Femeco- 
considers  a  married  woman  as  incapable  of  suing  or  When  not 
being  sued  without  her  husband^  admits  of  some  iuodi-  b^,^holden 
€cations  frbni  the  peculiar  situation  of  the  parties ;  as  *°  ^**^* 
where  the  wife  has  acquired  a  separate  character  from 
the  civil  death  of  her  husband,  by  his  having  abjured  the 
realm ;  (a?)  or  being  transported  either  for  life,  or  a  term 
of  years  5  (y)  or  from  his  not  returning  after  the  period 
of  his  transportation  has  elapsed,  (z)     Under  any  of  these 
circumstances,  the  pre-existing  disabilities  of  the  wife  are 
-suspended,  aiid  she  may  be  sued  as  a  feme  sole;  and  it  is 
conceived,  that  if  she  were  arrested^  the  courts  would  not 
•discharge  her  on  common  bail. 

Where  the  husband  is  an  alien,  resident  abroad,  and 
the  wife  remains  in  this  country,  trading  and  acquiring 
credit  as  a  single  woman,  she  will  be,  as  such,  respon- 
sible for  the  debts  she  may  incur,  and  liable  to  be  holdeh 
to  bail:  (a)  and  in  a  subsequent  case,  the  Court  of 
Common  Pleas  refused  to  discharge  a  defendant,  on  the 
ground  of  coverture,  she  and  her  husband  being  both 
foreigners,  and  the  latter  resident  abroad,  though  she 
was  not  separated  from  him  by  deed,  ha<l  ho  separate 
maintenance,  nor  had  ever  represented  fiierself  as  a 
single  woman,  (i)  and  expected  her  husband  speedily 
to  return  to  England.  It  is  observable,  that  in  both 
these  caseSj  the  husband  was  an  alien  resident  abroad^ 

(:r)  1  Inst.  133.  Belknap's  case,  2  H.  47.  Marsh  v.  Hutchinson, 
S  B.  &  P.  231.     See  Thom.  Co.  Litt.  134. 

(y)  Sparrow  v,  Carrathers,  cited  in  2  Bl.  Rep.  1 197,  and  in  Corbett 
V.  Poelnitz,  IT.  R.  6.    Jewson  v.  Read,  Lofft.  142. 

{z)  Carrol  v,  Blencow,  4  Esp.  27. 

(aS  De  Gaillon  v.  L'Aigle,  1  B.  &  P.  8. 357.  s.  c.  See  also  Franks  v. 
Duchess  de  la  Pienne,  2  £sp.  587.  Walford  v.  Same,  id.  564.  Sed 
vide  Ray  v.  Same,  3  Camp.  123.  contra. 

(5)  Burfield  v.  Duchess  de  la  Pienne,  2  N.  R.  380. 
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Penooal       and   it   may  be  inferred  from  the  decision  in  Marsh  v. 

V  jV^'y  Hutchinson,  (c)  that  if  the  husband  was  a  ns^tive  of  this 

Feme  co»      conntry,  and  capable  of  returning,  that  a  different  prac^ 

Wh^Dot     tice  would  be  adopted.    In   the   case  just  alluded  to, 

bei>J  h<rf2S  the  husband  was  an  Englishman,  and  had  been  einployc^d 

to  bail.         in  the  service  of  the  British  Government^  in  a  foreign 

country ;  but  in  consequence  of  a  war  between  the  two 

countries,  and  the  cessation  of  his  employment,  he  bad 

sent  bis  wife  and  family  home,  but  continued  to  reside 

abroad ;  it  was  determined,  that  the  lengthened  absence 

of  the  husband  on  the  continent,  did  not  render  her  liable 

to  be  sued  as  a  feme  sole,  {d) 

When  a  feme  covert  has  been  arrested  as  the  acceptor 
of  a  bill  of  exchange,  at  the  suit  of  an  indorsee,  the  cpntt 
will  not  order  the  bail-bond  to  be .  ^ncelled,  on  ap 
affidavit  that  the  dt  caver,  when  he  drew  the  bill,  knew 
the  defendant  to  be  a  married  woman ;  but  she  must 
find  special  bail,  and '  plead  her  coverture,  or  bring  a  writ 
of  error,  (e)  Accepting  a  negotiable  secmii^y^  is  in  effect, 
representing  herself  as  a  single  woman,  and  enables  the 
dravver  to  impose  on  a  third  person.  So  where  a  woman 
was  arrested,  as  the  drawer  of  a  bill  of  exchange^  at  the 
snit  of,antn<ior«er,.the  court  refused  to  discharge  her,  on 
the  affidayit  of  a  third  person,  that  $be .  was  a  niarried 
nvoinan  ;{f)  tfiovgh  in  a  subsequent  case^  (g)  wh;ere  a 


(c)  2  B.  &  p.  SSd. 

(d)  *<  There  is  a  great  difference  between  the  cases  pf  an  Engli^^ 
man  residing  abroao,  leaving  his  wife  in  this  country,  and  of  a  fo- 
reigner so  do'mg.  The  former  may  foe  compelled  to  return  at  any  time, 
by  the  King's  Privy  Seal.  There  is  not  i^ny  ca$e  where,  the  wife  has 
been  holden  liable,  the  husband  lieing.an  E^nglishman/*  Per  H^th,  J» 
in  Marsh  v.  Hutchinson,  S  B.  &  P.  S3d.  See  also  Farren  is  Countess 
of  Granard,  1  N.  R.  QO.  where  Heath,  J.  3aid,  **  Hie  CS09  of 
De  Galliun  v,  L*Aigle,  proceeded  much  upon  the  ground  of  the  de- 
fendant's husband  being  a  foreigner.'' 

(e)  Pritchard  v.  CowUui,  3  Marsh,  40. 

(/)  Jones  V.  Lewis,  2  Marsh.  386.    7  Taunt.  55.  s.  Ci 
Q)  Holloway  v.  Lee,  «  Moore.  Rcgp,  811. 
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married  woman  had  been  arrested,  as  acceptor  of  a  bill  Perionai 
of  excbainge,  at  tbe  suit  of  an  administratrixy  to  whose  f^^'^, 
intestate  tbe  bill  had  been  indorsed,  the  court  ordered  Feme  co- 


the  bail-bond  to  be  delivered  up,  and  cancelled ;  on  an  J^^  ^^ 
affidavit,  that  tbe  drawer  and  intestate,  knew  at  the  time  exempt  from 

being  hidden 

the  bill  was  drawn,  accepted,  and  transferred,  that  the  to  bail. 
defendant  was  a  feme  covert. 

When  a  married  woman  has  been  arrested,  either  alone,  Howait- 
or  with  her  husband,  and  has  not  by  any  improper  con-  J^ien^- 
duct  forfeited  her  right  to  be  discharged ;  the  court,  retted, 
out  of  which  the  process  issued,  ought  to  be  moved 
upon  her  owfi   affidavit  (h)   of  the   marriage^  and  that 
her  husband  i^  alive,  to  be  discharged  out  of  custody;  or 
if  she  has  given  a  bail-bond,  that  it  may  be  delivered  up 
to  be  cancelled,  on  filing  common  bail,  or  on  entering  a 
common  appearance,  (t)    This  is  the  usual  practice  where 
the  coverture  is  not  doubtful,  (k)  or  she  has  not  obtained 
credit   by  wilfully  misrepresenting  herself   as  a  feme 
sole ;  (Z)  but  wherever  either  of  these  difficulties  arise, 
the  court,  as  it  has  been  already  seen,  will  invariably 
compel  her  to  find  special  bail,  and  plead  her  coverture, 
or  bring  a  writ  of  error,  (m) 

When  husband  and  wife  are  •  both  arrested  on  mesne 
process,  and  the  wife  is  entitled  to  her  privilege  of  ex- 
emption, the  husbaud  cannot  be  discharged  out  of  c^8* 
tddy,  without  putting  in  bail  for  himself  and  his  wife :  (n) 


{h)  It  is  an  inflexible  rule  that  tbe  fact  of  the  coverture  cannot  be 
estabtished  by  the  suffidavit  of  a  third  person,  Jones  v.  Lewis,  7  Taunt. 
55.    a  Marsh.  S85.  s.  c. 

(t)  Pearson  v.  Meadow,  2  Bl.  903.  Partridge  v.  Clark,  5  T.  R.  194. 
Pitt  C7.  Thompson,  1  East,  16.    Crookes  v.  Fry,  1  D.  &  A.  165. 

{k)  Pearson  v.  Meadow,  2  Bl.  903. 

(0  Partridge  t7.  Clark,  5  T.  R.  194.  (jn)  Ibid. 

(n)  Anon.  1  Vent.  49.  1  Mod.  8.  s.  c.  Cornish  v,  Marks,  6  Mod.  17. 
Slater  v.  Slater,  1  Lev.  1.  Crookes  v.  Fry,  1  B.  &  A.  165.  Edwards  v, 
Rourke,  1  T.  R.  486.  Clark  v.  Norris,  1 H.  Bl.  235.  Coulson  ».  Scott, 
1  Chit.  Rep.  75. 
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though  where  in  a  joint  action  against  husband  and  wife^ 
the  former  alone  has  been  arrested,  bail  may  justify  for 
him  only,  on  his  filing  common  bail  for  the  latter,  (o) 

Where  a  plaintiff,  with  the  full  knowledge  of  her 
coverture,  sues  a  married  woman  as  a  feme  sole,  and 
arrests  her  as  such ;  the  court  will  compel  him  to  pay 
the  costs  of  the  motion  for  her  discharge,  (p)  But  where 
husband  and  wife  are  both  arrested,  and  the  latter  neces- 
sarily a  party  to  the  action,  the  court,  upon  making  the 
rule  absolute,  for  discharging  her  from  custody,  will  not 
grant  the  costs  incurred  by  the  application,  {q)  The  dif- 
ference between  these  two  decisions,  appears  to  be;  that  in 
Wilson  V,  Serres,  (r)  the  wife  was  arrested  as  a  feme  sole^ 
without  her  husband;  and  the  parties,  therefore,  violated  a 
known  and  established  rule  of  law :  but  that  in  the  last 
case,  they  might  easily  misconceive  the  practice,  and 
imagine,  that  as  the  wife  was  properly  and  necessarily 
made  a  party  to  the  suit,  she  might  also  be  arrested. 


SECTION  11. 


op  TEMPORARY   EXEMPTION* 

In  endeavouring  to  explain  the  nature  and  extent  of 
temporary  exemption,  it  may  be  expedient  to  adopt  the 
following  arrangement.  1st.  Persons  privileged  from 
attending  courts  of  justice.  2dly.  The  particular  courts 
which  confer  an  exemption  on  persons  attending  them. 
3dly.  Persons  temporarily  protected  from  other  causes 
than  attending  courts  of  justice. 


(o)  Coulson  v.  Scott,  1  Chit.  Rep.  75* 
Cp)  Wilson  t?.  Serres,  3  Taunt.  30r. 

(g)  MSS.  M  T  3  Geo.  4.  Taylor  v.  Whittaker,  2  D.  &  R.  225.  s.  c. 
(r)  3  Taunt.  307. 
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Every  person  who  has  any  relation  to  a  suit,  whetiier  Temporary 

•  •  .  .  1  .  extmptioii.  * 

018  presence  m  court  be  compulsory  or  not,  is  exempt  v^^^  -^^ 
from  being  holden  to  hail,  provided  his  attendance  be  not  ***•  P«"oiif 

■tteiidtiig 

given  under  a  mere  colourable  pretence  of  obtaining  courts  of 
protection,  (s)  Parties  apprehensive  of  arrest,  ought  not  ^^"^** 
to  be  deterred  from  attending  the  place  of  trial,  when  the 
interest  of  their  cause  renders  it  necessary.  Hence,  the 
courts  have  uniformly  manifested  an  inclination,  rather 
to  extend  than  circumscribe  the  limits  of  this  privilege. . 
As  the  cases  are  numerous,  the  privilege  of  paities  to  Pariiei  to  « 

cause* 

a  civii  suit  may  be  considered  as  it  regards  their  exemp- 
tion eundOi  marQudo,  et  redetmdo, 
.    A  suitor  coming  bona  fide  from  abroad,  or  any  part  of  Partiet  tot 

caute  euiido* 

the  kingdom,  to  attend  a  court  of  justice,  is  privileged 
during  the  period  of  his  journey,  (t)  This  right  to  pro« 
tection  is  liberally  construed ;  for  in  a  recent  case  where 
the  defendant  in  London  went  to  attend  an  inquiry  at 
Exeter,  but  deviated  from  the  direct  road,  by  going  to 
Clifton,  where  his  wife  then  resided,  at  which  place  he. 
stayed  the  greater  part  of  two  days,  for  the  alleged  purpose 
of  searching  for  papers  necessary  to  conduct  his  cause ; 
It  was  held  by  the  majority  of  the  Court  of  Exchequer, 
that  the  defendant,  under  such  circumstances,  ought  not 
to  have  been  holden  to  bail,  (u) 

When  a  party  coming  to  attend  the  trial  of  his  cause 

(i)  2  Hull.  Abr.  27«.  a  Lill.  Prac.  Reg.  S69.  Gilb.  C,  P.  aor.  Anon. 
1  Mod.  66,  Meekins  v.  Smith,  1  H.  Bl.  636.  Kinder  t;.  Williams, 
4  T.R.  377.  Anon.  12  Salk.  544.  Johannet  v,  Lloyd,  Barnes,  S7.  Har- 
rison's case,  id.  378.  Rimmer  v.  Green,  1  M.  &  S.  688.  Solomon  v. 
Underbill,  1  Campb.  229.  Lightfoot  v.  Cameron,  2  Bl.  Rep.  1113. 
Childerston  v.  Barrett,  11  East,  439. 

(I)  Bro.  Abr.  6.  tit.  privilege.  Lightfoot  v.  Cameron,  2  Bl.  Rep. 
1113.     Rastall,  tit.  Privilege. 

(ti)  Ricketts  v.  Gurney,  1  Chit.  Rep.  682.  7  Price,  699.  s.  c. 
Graham  and  Wood,  Barons,  (contra  Garrow,  B.)  considered  the  party  to 
be  piiYtkged.  But  the  majority  of  the  Court  of  Kin^s  Bench  held, 
tbat  tbcf  party  had  no  right  to  be  discharged.  1  Chit.  Rep.  679. 
3  R  &  A.  952.  s.  c.    Abbott^  C.  J.  dissentlente. 
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T^mpqiwy  is  arrestee}^  the  judge  at  vm  prm  witi  immedbtejly  grunt 
y^^^^^  a  heJ^as  corpm,  {x)  or  order  the  dfbo^r  who  ^xeoutied 
ist.  Pcrsom  ^|j^  process  to  attend,  to  ^hew  c^use  w?hy  the  purify  should 
courts  of      not  be  discharged  imtafUjsr.  {y) 

Parties  to  a      If  ^^Y  coUusIpp  Can  he  sjbewa  t»  Qxisf;  het:«^een  the 

cause  eundo.  ^ppps^je  party  and  the  creditor?  J^t  whose  «uU  he  ww 

arre^c^}  the  trial  will  |^  pn%  off  withoiit  payment  of 

^^ts  until  he  is  rele^s^d ;  but  wiles^  &^ueh  coUusion  iq>* 

pear^  the  trial  can  only  be  p0$tpouf4>  on  the  condition 

of  paying  the  costs..  {») 

Partiei  to  a       Either  a  plaintiff  or  defendant^  remaining  bona  fid^ 

manuido.      Within  the  precincts  of  the  court,  in  expec^laon  of  the 

trial  of  his  caiise,  is  protected  from  bailable  process. 

This  immunity  is  allowed,  altliough  the  suit  in  question 

is  not  inserted  in  the  list  of  particular  caM^es,  appointed 

to  be  tried  by  the  judge,  on  the  day  of  the  arree^t.  There^ 

fore,  where  ^  plaintiff,  attending  from  <ijay  U>  day  at  the 

sittings,  in  expectation  of  his  cause  being  tried,  was 

arrested  before  the  actual  day  of  trial,  in  a  coffee  how^ 

adjacent  to  the  court,  he  was  ordered  to  be  dtseh^ged.(a) 

And  it  would  seem  that  the  judge,  presiding  at  lim  ptim, 

would  immediately,  under  such  cLrcumstance^,  grant  9 

habeas  corpus,  (b) 

Partiea  to  a       A  reasonable  time  is  also  pennitti^d  to  iftdividualu  to 

cauac 

fcdeunda  return  home,  after  the  determination  of  the  trial,  in  which 
they  are  interested.  Up^i  this  prtBciple,  wb^re  a  party 
to  a  suit,  attending  a  cause  at  the  sittings  for  Middlesex^ 

(jr)  Solomon V.  Underbill,  1  Campb.  299i>  J&¥-parJi9»  Tillptsoiiyl  Slark. 
470.  Aaon.  sittings  at  Westn^i^st^r,  OQtob.er  }9. 1303.  P^  Abhoit^ 
C.J.,MSS, 

(y)  SitliDgs  after  Trinity  Terip,  J.817,  ItfjSS.  cited  t  ArchboUL's 
Prac.  69. 

{9)  Solomon  v.  Underbill,  1  Cainpb.  929.  A»on.  sitting  at  West- 
niinster,  October  19, 18?«.     Per  Abhotjk,  C.  J^  MS^. 

(a)  Childerston  v*  Barrett,  It  gast,  4^. 

(k)  Solomon  v,  Un^er^iH^  1  Campb.  iSP.  £xH>arte,  TiliotsoB, 
1  Stark.470. 
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n^ich  was  posfpoaed  early  in  the  day,  continued  in  court  i>nip«rary 
until  five  o'clock  in  the  afternoon,  and  afterwards  retired  i  ^-^^^^ 
with  his  attorney  and  witnesses  to  a  tavern  in  New  **•  ^"•ft* 

•^  attending 

Palace  Yard,  where  he  was  arrested,  during  dinner;  the  coum  of 
court  determined,  that  taking  such  a  necessary  refresh-  pl^^*  to  • 
ment  did  not  annul  his  privilege  redeundo.  (c)    So,  a  de-  ^^ 
le&dant  arrested  in  returning  from  attending  on  the 
court,  to  justify  bail,  was  ordered  to  be  discharged,  (d) 

Witnesses,  as  well  as  suitors,  attending  courts  of  justice,  Witnestei. 
are  privileged  from  arrest,  eundo,  morando,  et  redeundo.  (e) 
And  in  ordinary  cases,  it  is  not  necessary  for  the  protec- 
tion of  a  witness^  that  he  should  have  been  served  with  a 
suhpsena.  (J) 

Although,  in  strictness,  this  privilege  does  not  authorize 
a  witness  to  loiter  on,  or  deviate  fi'om  the  direct  road, 
yet  the  courts  have  not  been  very  rigorous  in  limiting  this 
protection  to  the  shortest  interval.  As,  where  a  witness 
attending  a  trial,  which  terminated  about  four  in  the 
aftemooA,  remained  in  the  assize  town  until  after  dinner 
OB  the  following  day,  and  whilst  returning  home  was 
arrested  about  seven  o'clock  in  the  evening ;  the  court 
ordered  her  to  be  released  from  custody,  though  lier 
re«»denee  was  not  above  20  miles  from  the  place  of 
trial;  (g)  but  from  a  subsequent  decision,  it  appears,  that 
if  a  cause  be  concluded  in  the  afternoon,  and  a  witness, 
whose  place  of  abode  is  only  12  miles  distant,  remain 
until  11  o'clock  the  next  morning,  tlie  subpcma  is  no 

protection  from  arrest  in  the  assize  town,  (h) 

■    I    I  ■'■"■■■■«■  t  ■ 

(c)  Lightfoot  V.  Cameron^  2  BL  Rep.  1113. 

00  Jobannet  v,  Lloyd,  Barnes  27, 

U>  lightfoot  V.  Cameron,  2  BL  Rep,  11  IS.  Meckins  v.  Smith, 
1  H.  BI.  636.  But  a  witness  may  be  taken  when  attending  court,  and 
surrendered  by  his  bail.    Horn  v.  Swinford,  2  D.  &  R.  N.  P.  C.  20. 

(/)  Arding  v.  Flower,  8T.R.  534.  3  Esp.  117.  s.  c.  Scd  vide 
Anon.  2  Salk.  544. 

(g)  Hatch  V  Blisset,  Gilb.  Rep.  308.  s.  c,  cited  2  Stra.  986.  4  Bac, 
Ab.  226.  (A)  X  Smitb,  355. 

Cr2 
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Tcmpowry       A  witiiess,  howcver,  is  not  compelled  to  avail  himself 

exemption. 

^  j^-^^  of  the  nearest  road  to  bis  place  of  residence ;  and  when  he 
attendid*^"  has  not  abused  the  privilege  for  the  purpose  of  transact* 
court!  of      ing  business,  unconnected  with  the  cause  in  which  he 

'UMtlCC 

Witnesses.    ^^  engaged,  he  will  be  entitled  to  be  liberated  from 
custody,  (i) 

It  has  been  intimated,  that  the  proper  mode  of  obtain*, 
ing  the  discharge  of  a  pei-son  in  attendance,  as  a  witness 
in  an  action  appointed  for  immediate  trial,  is  to  bring 
him  up  before .  a  judge  at  chambers,  by  wj*it  of  hobeas. 
corpus :  (k)  but  it  appears,  that  the  judge  presiding  at 
nisi  prius,  may  order  the  sheriff's  officer,  who  made  the 
arrest,  to  produce  him  in  court  on  the  day  nominated  for. 
the  trial.  (/) 
Attorney  or      An  attorney,  who  may  from  particular  circumstances 
tending    '    have  incapacitated  himself  from  enjoying  his  ordinary 
court.  privilege  as  an  officer  of  the  court,  is,  during  the  progress 

of  a  cause  which  requires  his  attendance,  exempt  from, 
arrest  eundo,  morando,  et  redeundo.  Thus,  an  attorney, 
coming  to  and  returning  from  attending  a  summons  at. 
a  judge's  chambers,  or  whilst  present  at  the  execution  of. 
a  writ  of  inquiry,  (m)  is  protected  from  being  holden  to 
bail ;  but  where  an  attorney  had  been  conducting  a  cause, 
at  the  Middlesex  sittings,  in  term,  which  was  put  off  to, 
'  the  adjburnment  day,  after  which  he  retired  with  his 


(i)  Williughatn  v.  Matthews,  6  Taunt.  558.  s.  c.    S  Marsh,  57. 

(fc)  Ex-parte,  Tillotson,  1  Stark.  470. 

(/)  Anon,  sittings  after  T.  T.  1822,  for  Middlesex.  Mr.  Marryatt 
ap|ilied  to  the  court  to  order  the  discharge  of  a  person,  who  was  sub- 
pcenaed  as  a  witness,  in  a  cause  which  was  to  come  on  the  following 
Monday,  hut  who  was  arrested  in  a  civil  suit  by  a  sheriff's  officer,  at 
a  public  house,  at  the  comer  of  Great  George-street,  on  Friday.. 
Abbott,  C.  J.  ordered  that  the  officer  should  bring  the  witness  into 
court  on  Monday  morning.  All  witnesses  must,  he  said,  be  pro- 
tected in  their  attendance  upon  a  court  of  justice,  and  also  be  allowed 
a  reasonable  time  for  returning  and  refreshment.  MSS. 

(m)  Pigot  V.  Charlewoqd,  Barnes,  900. 
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'witnesses  to  a  coffee  hou^e.  where  he  was  arrested,  on  an  Temporary 

eveniption. 

attachment  for  nonpayment  of  money,  three  hours  after  x_^  ^^^* 
the  court  had  ri§en ;  it  was  adjudged,  that  so  protracted  *■*•  I|*"°" 
'a  period  to  confer  with  his  witnesses,  was  unnecessary,  courts  of 
In  the  same  case,  the  attorney  having  heen  discharged  ^^  *"* 
on  payment  of  the  money  for  which  the  attachment  had  solicitor 
beeiijssued,  was  taken  in  execution  as  he  was  leaving  ^^. 
the  court,  it  was  dietermined  that  as  he  had  already  been 
in  legal  custody,  he  was  not  entitled  to  any  privilege 
redeundo.  (n) 

A  solicitor,  arrested  while  going  froto  (o)  or  returning 
to  (p)  his  place  of  residence,  without  any  unnecessary 
delay,  or  without  deviation,  for  the  purpose  of  conducting 
his  client's  business  at  Lincoln's  Inn  Hall,  will  be  dis- 
charged by  the  Lord  Chancellor,  after  personal  examina- 
tion and  oath  administered  to  him  by  the  register.  (9) 

A  barrister  on  the  circuit,  or  attending  court,  is  privi-  BarrUten. 
leged  from  arrest,  (r) 

So  are  jurors,  (s)  jurors. 

The  privilege  of  persons  connected  with  a  civil  cause,  2diy.  The 
is  not  confined  to  an  attendance  in  the  superior  courts  JJ^rtTwhkh 
of  law,  but  extends  to  every  tribunal  established  for,  or  confer  an  ex- 

^  empuon  on 

connected  with,  the  administration  of  justice,  (t)  penonsat- 

Courts  of  Equity,  will,  therefore,  on  motion  or  petition,  '*"    *     "* 
order  persons  arrested,  during  their  attendance  on  them.  Courts  of 
to  be  discharged,  (u)    The  application  must  be  made  to  ^^ 


(n)  Rex  t;.  Priddle,  M.  27  G.  3.  K.  B.,  cited  1  Tidd,  223. 

{oS  Castle's  case,  16  Vcs.  412. 

(p)  Gascoync's  case,  14  Ves.  183. 

(y)  See  Castle's  case,  16  Ves.  412.    Gascoyne*s  case,  14  Ves.  183. 

(r)  Meekins  t;.  Smith,  1  H.  Bl.  636. 

(f)  Latch.  198.    Meekins  v.  Smith,  1  H.  Bl.  636. 

(<)  Ogle's  case,  11  Ves.  556.  Castle's  case,  16  Ves.  413.  Brownl. 
15^  Com.  Dig.  privilege  A.  a. 

(u)  £x-parte,  King,  7  Ves.  314.  Bromley  v.  Holland,  5  Ves.  2. 
Ogl«'fl  cast,  14  Ves.  183.    Castle's  case,  16  Ves.  413. 
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Tfmporarjr  ihe  cour^  of  which  the  proceeding  isa  contempt  (ar)-  Th£ 

cxemptioiiv 

V  j-^-^^  proper  course  is  an  order  upon  the  sheriff  to  discharge  the 
^cuiu^  party  arrested,  (y)  and  if  the  former  be  proceeded  against  as 
courts  which  for  an  cscapCj  in  consequence  of  having  obeyed  the  order 
exemption  of  a  court  of  equity,  an  iiguBCtion  will  be  granted.  {%) 
attradinr  ^^^^  pcrsou  in  obedience  to  a  summons^  (a)  or  v wbal 
them.  notice  from  a  messenger^  (i)  or  even  voluntarily  (c)  at*- 
■ionenof  tending  commissioners  of  bankrupts,  atting  as  a  courC 
fcuknipci.  u^^  ij^^  administraUon  of  justice^  is  entitled  to  protecCioB 
from  arrest  eundo,  morando,  et  redeundo. 

Hence,  a  creditor  attending  without  a  summons  to 
prove  bis  debt  under  the  commission,  is  entitled  to  pro* 
tection.  (d)  This  {MTtvilege  even  extends  to  a  witness, 
who,  upon  his  own  importunity,  is  summoned  by  thecom-^ 
missioners.  (e) 
Duration  of  As  to  the  duration  of  this  exemption,  it  has  be^i  de<- 
kgtf  wbVuc  cided,  that  where  the  naeeting  is  adjourned,  and  the  per- 
son attending  the  commissioners  retires  into  another 
room  in  the  same  bouse,  until  the  expiration  of  the  time 
of  the  adjournment^  his  right  to  protection  ia  not  af- 
fected. (/)  So  if  upon  the  examination  of  a  bankr^t  at 
a  private  meeting,  a  witness  voluntarily  attending  witboBt 
a  summons  or  notice  from  the  commissioners^  and  ten- 
dering himself  to  be  examhied,  as  to  circumstaaces  relat- 
ing t»  that  part  of  the  bankrupt's  estate,  which  is  the 


attending 
commis- 
aionera  of 
bankrupts. 


Cx)  2  Ves.  &  Beames,  374.  (y)  Ex-parte,  Ledwick,  8  Ves.  598. 

(z)  Gascoyne's  case,  14  Ves.  tftS,  Castle's  case,  TG  Ves.  419.  And 
see  lUcketts  v.  Gumey,  1  Chit.  Rep.  689. 

(a)  Ex-parte,  Dick,  cited  in  axgument,  2  Bl.  Rep.  1148.  Et-paite, 
Stow,  cited  same  book.  Kinder  v.  Williams^  4  T.  R.  97T.  Ex-'paite, 
King,  7  Ves.  313.    Darby  v.  Baugham,  5  T.  R.  909. 

(6)  Arding  o.  Fkmer,  8  T.  R.  534.    3  Esp.  117.  s.  c. 

(c)  Per  Lord  Kenyon,  in  Aiding  v.  Flower,  8  T.  R.  534,  aad  3  Esp. 
117.  s.  c.  and  see  Ex-parte,  King,  7  Ves.  316.  £x-partt^  Byne,  1  Rose, 
451.    1  Ves.  &  Beames,  317,  s.  c. 

{d)  Ex-parte,  King,  7  Ves.  319.  See  Kinder  v.  Williams,  4  T.  B.  377. 


(e)  Ex^arte,  Kern^,  1  Atk.  54.        (f)  Ex-putt^  Ems^l^  1  Role, 
8.    Ex-partc,  Temple,  ^  Rose,  99.  9  vts.  k 


beames,  99U  s.  €. 
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suBfect  ^  inquiiy^  be  requested  by  the  commissioners  to  Temponrry 
retif^  ^tttil  the  examitiatioii  of  the  banlcnipt^  and  other  ^^^^'^ 
pet^on^  have  beeto  concluded,  and  when  retnming  home^  2diy.  tht 

paiticuur 

be  arrested^  he  Is  entitled  to  his  discbarge,  (g)  coum  which 

It  seesis^  that  the  commissioners  have  not  power  to  eMmptton 
order  the  discharge  of  a  person  arrested^  although  he  ^^  J5"°°* 
may  be  entitled  to  protection ;  (h)  nor  will  the  courts  out  them. 
of  which  the  pfocess  issued^  interfere ;  (i)  but  the  party  ^loatn  of 
raiBt  apply  by  motion,  (fc)  or  petition,  (I)  to  the  Lord  J^*°^™,^^ 
Chancellor.  The  former  is  the  most  correct  mode  of  pro-  fordiKhars« 
ceeding.  (m)     When  that  course  is  adopted,  the  order  is 
drawa  up  as  a  proceeding  in  the  bankruptcy,  (n) 

Upon  a  motion  for  the  party's  discharge,  his  attendance 
d&eS  Hot  appeiir  absolutely  necessary ;  (o)  though  the 
usual  prac^tlee  is  for  him  to  be  present,  in  order  that  he 
mdy  be  SM^orn  by  the  register,  and  examined  by  the  Lord 
Chancellor,  (p) 

The  rtik,'  by  virhick  the  fact  of  the  arrest  is  to  be  inves* 
tigai;ed>  is,  that  the  court  must  believe  the  affidavit,  so 
fiir  as  it  is  not  contradicted  by  the  person^  against  whose 
arreM  th^  application  seeks  relief,  (q)  The  motion  for 
the  debtor'd  diilschatge,  whea  it  only  affects  the  inte- 
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(f)  Ez-parte,  Bytxe,  1  Rose,  451.    1  Ves.  &  Beames,  317.  s.  c. 

(A)  Kind*  V.  Williams,  ^T.tt.  377.  Ex-parte,  Iting,  7  Ves.  314. 

(0  Kindet  v.  Willitftts,  4  T.R.  377.  £k-^rte.  King,  7  Ves.  did.  Ex- 
parte,  Listf  2  Rose^  24.  S  Ves.  &  Beames,  373.  s.  c,  but  see  Ricketts 
V,  Gurney,  1  Chit.  Rep.  683.  Walker  v.  Webb,  3  Anstr.  941.  Spence  v. 
Stuaftf  S  East,  89.  contra. 

(k)  Ex-parte,  King,  7  Ves.  313.  Ex-parte,  Johnson,  14  Ves.  37. 
16  Ves.  413. 1  Rose,  $30.    1  V«t.  &  Beamed,  dl7.  3  id.  S3. 

(/)  Ex^^arte,  Kenxey,  1  Atk.  53.  Ex-parte,  Gibbons,  id.  938.  Ex* 
parte,  Ross,  1  Rose,  260.  Ex-parte,  Russell,  id.  278.  Ex-parte,  List, 
8  Rose,  24.    3  V^.  &  Beames,  373.  s.  c. 

(m)  Ex-parte,  Dyne,  1  Ves.  &  Beames,  317.    1  Rose,  451.  8.  c. 

(n)  Ogre's  case,  11  Ves.  556.    Castle*s  case,  16  Ves.  413- 

(o)  fix-parte,  Byne,  1  Ves.  8c  Beames,  317.  ^  1  Ros6,  431.  s.  c. 

(jfj  Castle's  case,  id  Ved.  413.  Oascovne's  cane,  14  Ves.  183.  In 
the  latter  case  his  Lordship  adit>tnisterea  the  oath,  and  examined  the 
pMty  him^lf,  in  the  tAynenoe  of  the  Register* 

(q)  Ex-parte,  Byne,  l  Ves.  &  Beames,  317.    1  Rose,  451.  $,  c; 
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Temporary  rests  of  the  Creditor,  at  whose  suit  he  was  arrested^  may 
1^^^ — 'j  be  immediately  granted,  but  where  there  are  other  de- 
2diy.  The  tainers>  the  court  must  hear  the  persons^  by  whom  they 
courts  which  were  lodged,  for  the  purpose  of  investigating  whether 
exemption  they  are  founded  upon  the  process,  which  was  the  cause 
^JndS^"'    of  the  original  contempt,  (r)  . 

them.  The  costs  incident  to  such  an  application,  are  re- 

tioners  of  gulatcd  by  the  fact,  whether  the  contempt  is  or  is  not 
CMwofmo-  intended  ?  Where  circumstances  indicate  the  former, 
tion  for  dis-  the  solicitor  and  the  officer  will  be  ordered  to  pay  the 

charge. 

costs;  although  it  seems  more  just  and  equitable,  that 
such  payment  ought  to  be  made  by  the  solicitor,  {s) 
Insolvent  Persous  attending  the  Insolvent  Debtors'  Court,  on 

court"        matters  connected  with  the  discharge  of  an  insolvent,  are 

protected  from  arrest,  eundo,  morando,  et  redeundo^  (t) 
Arbitrators.  Parties  to  a  cause,  or  witnesses  in  attendance  upon  an 
arbitration,  to  be  examined  under  an  order  or  a  rule  of 
court,  (u)  are  exempt  from  being  holden  to  bail.  Although 
the  courts  allow  a  liberal  and  extensive  latitude  to  the 
{M'ivilege  of  persons  in  this  situation,  yet  the  defendant' 
must  have  been  arrested  in  the  bona  Jide  performance  of 
a  duty,  required  of  him  by  the  arbitrator's  summons: 

•  In  a  recent  case,  the  time  allowed  to  go  and  return  for 
this  purpose,  was  much  discussed.  A  defendant,  in  Lon- 
don,  was  summoned  to  attend  an  arbitration  at  Exeter, 
but  leaving  the  dii'ect  road,  went  to  Clifton,  where  his 
wife  then  resided,  for  the  alleged  purpose  of  searching 
for  papers  necessary  for  his  examination,  where  he  stayed 

(r)  Ex- parte,  King,  7  Ves.  313. 

(x)  Ex-partc,  Uoss,  1  Rose,  260.    Ex-parte,  King,  7  Vcs.  317,  S18. 
£x-parte,  List,  2  Kosc,  24.    2  Ves.  &  Beames.  37S.  s.  c. 

(t)  Willingham  v.  Matthews,  6  Taunt.  356.    2  Marsh.  57.  s.  c. 

(ti)  Randall  v.  Giimey,  1  Chit.  R«p.  679.  s.  c.  3  B.  &  A.  252.  Id.  ibid. 
Moore  v.  Aylet,  Dick.  780.  Moore  v.  Booth,  3  Ves.  350.    2  Ves.  & 
Beames,  3951  Heiliey's  case,  T.T.  1788.9  cited  Com.  Dig.  Privilege.  A.  1. 
Spence  v.  Stewart,  9  East,  89.    See  Asding  v.  Flower,  8  T.  E.  536. . 
Caldw.  Arb.  4^. 
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the  greater  part  of  two  days ;  the  majority  of  the  Court  Temponrjp 
of  King's  Bench  held,  that  although  it  might  not  be  an  /^^^'^^ 
unreasonable  deviation,  yet  it  not  beinc:  sworn  that  the  ^:  T'* 

•'  °  particular 

time  was  continually  and  fairly  employed  in  accomplish-  count  which. 
ing  the  object  for  which  he  had  gone  to  that  place,  he  ezemy^ 
was  fiot  protected  from  arrest ;  {x)  but  on  an  application  °«g^J?™" 
supported  by  similar  affidavits,  the  Court  of  Exchequer  th«<|"* 
considered  the  party  to  be  privileged,  (y) 

So  in  Spence  v.  Stuart,  (2;)  where  the  arrest  took  place 
early  in  the  morning,  before  it  could  be  ascertained  whe- 
ther the  party  intended  to  return  home  or  not ;  the  de- 
fendant was  held  to  be  clearly  exempt  from  bailable 
process,  as  it  did  not  appear  that  he  had  been  guilty  of 
any  negligence  in  not  availing  himself  of  his  privilege 
redeundo^  within  a  reasonable  time. 

As  to  whether  persons  attending  an  arbitration,  hot 
authorized  or  sanctioned  by  an  order  or  rule  of  court,  are 
privileged  from  being  holden  to  bail,  there  does  not  seem 
to  be  any  express  adjudication  j  but  it  is  presumed,  that 
arbitrators  who  merely  derive  their  appointment  from 
the  voluntary  act  of  the  parties  interested,  would  not  be 
entitled  to  protection  from  arrest. 

The  application  to  be  discharged  out  of  custody,  may  Appikttiflni 
be  made  either  to  the  court,  under  whose  order  or  rule  Sj^'JJ 
the  arbitrators  were  acting,  or  that  court  from  whence  the 
process  issued  upon  which  the  party  was  arrested.  For 
this  immunity  is  not,  as  has  been  supposed,  founded  on  the 
contempt  of  the  court,  but  proceeds  upon  the  positive 
right  of  the  individual  to  be  exempt  from  the  civil  process 
of  any  jurisdiction.  Thus,  a  bail-bond  was  set  aside  in 
consequence  of  an  arrest  upon  process  out  of  the  Court  of 
King's  Bench,  although  the  party's  claim  to  the  privilege 

(x)  Randall  t,  Gurney,  S  B.  fin  A.  95f .    1  Chit.  Rep.  679.  t.  e» 
(y>  Ricketts  v.  Gurney^  1  Chu.  Rep.  689.   T  Price,  699.  ■.  c. 
(z)  S  East,  9t. 


90  Ball  in  Ctmm&n  taub  AmiMs.         [^Aitt^  u 

SS^S?  Wi$  derived  from  his  being  attendant  upon  a  referttice 
^^■^vr^  utidef  a  rule  of  (he  Court  of  Comnion  Pleas,  (a)  which 
pardwd^  has  been  since  recognized  as  the  general  practice. 
couMK^  Where  the  plaintiff  or  his  attorney  is  cognizant  of  the 
•zettt^Ma  purpose  for  which  the  defendant  was  in  attendance,  wh^n 
attedditt^  the  arrest  took  place.  Or  knew  that  he  was  goiilg  to  or 
iiSSimmi  returning  froin  an  arbitration,  in  obedience  to  a  sutil- 
^^  ^,      mons ;  lb)  the  coilrt^  in  order  to  afford  adequate  protection 

notion  KK  ^ 

diKbuse.  to  witnesses  under  such  circUitistances,  will  grant  the 
party  his  costs  on  making  the  rule  absolute  for  his  dis- 
charge. (<?) 

Quarttr  Justices  and  clerks  of  the  peace,  and  other  officers 

attending  the  sessions,  are  protected  from  being  holden 
to  bail  eundo,  morando,  et  redeundo.  (d) 

Court! mif.  By  the  Mutiny  Act,  ( e )  "  witnesses  summoned  by  the 
judge  advocate^  or  a  person  officiating  as  such,  shall, 
during  their  necessary  attendance  on  courts  martial,  and 
iii  going  and  returning  from  the  sam6,  be  privileged  from 
arrest  in  like  manner,  as  witnesses  attending  any  of  his 
Majesty^s  courts  of  law,  are  privileged ;  and  if  any  such 
Witness  shall  b6  unduly  arrested^  he  shall  be  discharged 
from  such  arrest  by  the  court,  out  of  which  the  writ  or 
process  issued,  by  which  such  witness  was  arrei^ted ;  or, 
if  the  coiirt  be  not  sitting,  then  by  any  judge  of  (he 
Court  of  King's  Bench,  &c.  as  the  case  shall  require,  upon 
its  being  made  appear  to  ^ch  court,  or' judge,  by  affidavit 
in  a  summary  wdy,  that  such  witness  Was  arrested  in  going 
to,  or  returning  from,  or  attending  upon,  such  court 
martial/"^ 


u    ■ 


(a)  Spclic*  V.  StUitt,  3  E«t,  t^.  Walk6f  v.  Wfebb,  S  AflStf.  g4t, 
Riekeftts  v.  Outney,  1  Chit.  Rcb.  689«  i.  c^  7  FAto,  60».  Sed  Ti4« 
Kinder  v.  Williams,  4  T.  R.  37^ 

(6)  Walker  v.  Webb,  S  Anstr.  941.  Rickettsv.  Gurney,  1  Chit.  Rep. 
6S9,  8.  e.   7  Ptke^  699. 

(0  Spence  n.  Stu&rt,  5  East,  88;  (i>  Ct6iAp,  J}Xi.  UtI, 

(c)  5S  G.  S.  e.  108.  1.  S8.    1  k  »G.  4.  c.  9.  s.  S8. 


Haying  ttow  oonskldt^ed  tb^  pHu^gf^  cofifiH»red  o«i  J^^gogy 
persons  attending  courts  of  justice,  and  the  particultEtt'  r^v!^^ 
tribunals  to  which  that  exemption  is  extended.  It  will  be  wiy.p^rMM 
aecessary  to  enumerate  the  persons  who  are  temporaiily  proc^etsd 
protected  bom  other  causes.  citMi  tiau 

To  enable  the  creditors  to  obtain  a  full  disclosure  aX  ^l^^'H^ 
the  estate  of  a  bankrupt,  it  is  essentially  requisite  that  juade^. 
protection  should  be  afforded  to  him  during  the  period  of  Bukn^ct. 
his  examination  before  the  commissioners.  The  statute 
5  6. 9.  c.  30.  s.  5.  enacts,  tbat  the  bankrupt  in  coming  t» 
surrender,  shall  be  free  from  all  attests  or  imprisonment 
of  any  of  his  creditcM^^  and  after  his  aduai  surrender  for 
fi»ty*two  days>(/)  or  any  fhrther  time  aRowedfor  finishing 
his  examination,  provided  he  was  not  in  custody  at  the 
time  of  bis  surrender.  And  if,  Wtten  coming  to  surrender, 
he  shall  be  arrested  for  debt,  or  oti  any  ^cape  warrant ; 
or  tf,  after  his  surrender,  he  shall  be  «o  at  rested  within 
the  time  before  mentioned-'^hen  on  producing  the  notice 
or  summons,  under  the  bands  of  the  comminsioneirs  Of 
assignees^  and  making  it  appear  to  the  officer  that  such 
notice  is  signed  by  the  c^nuinissioners  or  assignees,  and 
giving  him  a  copy  thereof,  he  shafl  be  immediately  dis» 
charged.  And  in  case  the  officer  shall,  alter  such  pro^^r 
daction  and  notification,  ifetafn  the  bankrupt,  he  is  liable 
to  a  penalty  of  fi-iFe  pounds  for  every  day's  detention. 

The  immunity  of  bankrupts  Ibom  being  holden  to  bail,  lit  Eztm^ 
may  be  considered,  1st,  as  it  regards  their  exemption  .^beiera 
from  arrest  before  certificate ;  Idly,  as  it  regards  their  jf^^S^g 
exemption  fix)m  arrest  after  certificate.  hiicenifi- 

The  wordft  in  tba  statute^  udual  surrender,  confer  a 
particular  and  not  a  general  privilege.  Hence,  it  has  been 
ieaolved,  that  until  the  bankrupt  has  actually  submitted 
to  the  commission,  he  is  only  protected  during  mcfa  time 


i*M^MB^«««**-i^Mi«MM«iM*wMM 


rut  i-^^-^"— ^ 


(/)  Ex-partSi  Leigh,  1 0. 1^  J.  «W. 
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Temporaiy    as  might  be  canvcnient  and  reasonable,  to  enable  him  to 

exemption. 

v^p-;^^/  give  his  attendance  for  that  purpose,  {g) 

jdiy.PerwM      fo  entitle  the  bankrupt  to  his  discharire,  a  positive 

temporarily  *  o  7         r 

protected  intention  to  surrender  himself  should  have  been  indicated^ 
cwL%t^  unless  the  bankrupt  was  arrested  so  immediately  after 
attending      jjjg  return  from  abroad,  that  there  was  not  sufficient  time 

courts  of  ' 

justice.        to  put  any  design  he  might  have  of  surrendering  into 
Bankrupts,    execution,  (A)    But  where  a  bankrupt,  on  his  return 
timi  firam^"   fro«i  a  foreign  country,  with  the  intention  of  submitting 
A^bsniwupt  J^'™s®'f»  ascertained  that  the  time  for  his  surrender  had 
has  obtained  been  enlarged,  it  was  determined  by  the  court,  that  unless 
cate.      '     he  carried  his  original  design  into  execution^  he  was  not 
protected  from  being  holden  to  bail  after  the  expiration 
of  the  forty-second  day,  (i) 
Exemption        If  the  bankrupt  is  summoned  to  attend  after  the  expira-' 
SS  Se*    ^*^^  ^f  ^^®  ^^^^  allowed  for  his  last  examination,  or  after 
S'Sf  S  ^  ^^^  *^^®  ^®  enlarged,  subsequent  to  his  surrender  within 
the  limited  period,  be  is  protected  from  arrest  ;(fc)  although 
several  years  may  have  elapsed  since  the  last  meeting,  (i) 
The  bankrupt's  attendance  being  given  upon  a  mere  notice 
from  the  messenger,  without  a  summons  from  the  com- 
missioners, is  not  a  sufficient  objection  to  deprive  him  of 
his  privilege,  (m) 

The  surrender  of  the  bankrupt  to  the  commissioners,  at 
a  private  as  wejl  as  at  a  public  meeting,  entitles  him  to  the 
benefit  of  this  exemption,  («)  and  the  bankrupt  was  held  to 
^e  protected  during  the  whole  of  the  forty-second  day ;  (o); 
thqugh,  it  seems,  if  the  period  for  surrendering  had  been 

te)  Kcnyon  v.  Solomon,  Cewp.  156.  (A)  Ibid. 

(?)  Kcnyon  v.  Solomon,  Cowp,  156.  See  Ex-partc,  De  Fries. 
Davies,  163.  ' 

(A)  Davii  V.  Trotter,  8  T.  R.  475.  3  Esp.  40.  s.  c.  15  Ves.  116. 
I.Rose,  364.  n.  Arding  v.  Flower,  8  T.R.  584.  3  Esp.  lir.  8.c.  Darby 
v.  Baugham,  5  T.  R.  209.  Sed  vide  Ex-parte,  Turner,  1  Atk.  WcL 
14  Ves.  36.    Kinder  v.  Williams,  4  T.  R.  378.  (/)  Ibid.  ' 

(«)  Ibid.  (11)  £x.part^  Wood,  1  Rose^  46.     18  Ves.  J . 

(•)lBuck.80.    T.VCS.S17. 
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extended,  a  different  practice  would  have  been  adopted^  «Spdon 
with  reference  to  the  last  day  of  the  enlarged  time,  (p)       v^^^-v^-te/ 
Where  the  Chancellor  has  made  an  order  for  the  com-  ^^,S^ 
mi^sioners  to  take  the  bankrupt's  surrender  subsequent  ?««««««* 

*  ^  from  other 

to  the  expiration  of  the  forty-second  day,  he  is  entitled  to  cauies  than 
his  right  ofexemption  from  bailable  process  3  (9)  nor  is  this  ^mdr 
privilege  confined  to  his  attendance  before  the  commis-  J"**^* 
sioners.    For  it  has  been  holden,  that  a  bankrupt  attend-  jg^^p^. 
ing  the  hearing  of  a  petition,  for  leave  to  surrender  after  from  trrcit "; 
the  limited  time  is  expired,  is  privileged  from  arrest,  (r)  dayi. 

A  bankrupt  is  not,  however,  privileged,  where  his  last 
examination  has  been  postponed,  shie  die,  {$)  The  general 
exemption  conferred  on  the  bankrupt,  can  have  no  ap- 
plication  to  such  an  adjournment,  which  is  only  adopted 
where  all  further  examination  is  deemed  unnecessary; 
but  in  a  similar  case  it  had  been  determined,  that  he  was 
protected  during  a  voluntary  attendance  before  the  com- 
missioners, for  a  purpose  distinct  and  unconnected  with 
his  final  examination,  {t) 

Where  there  has  been  an  adjournment,  a  bankrupt  is 
entitled  to  his  discharge,  notwithstanding  the  time  limited 
be  not  indorsed  upon  his  protection,  {u) 

The  exemption  of  the  bankrupt  from  being  holden  to  To  what 
bail,  extends  to  all  causes  of  arrest,  connected  with  civil  tionthe 
proceedings,  whether  the  process  issues  from  a  court  of  ^*°|^^'* 
law  or  equity  5(0:)  even  although  the  debt  is  not  prove-  ^nmuntt, 

DCiOFe  csrti* 

able  under  the  commission,  or  has  beeii  contracted  subse-  ficate,n. 
quent  to  the  bankruptcy,  (y)  **™^ 


Ves.40. 
3  Ves.  & 


fi  ]l$ailin  Co$Mn(mLam4cHons.         [paiti. 

Timf9t0f  .  As  the  King  is  npt  included  in  the  statute  5  G.  2.  c.  39.» 
tj^^i^  it  has  been  determined,  that  the  bankrupt  is  not  protected 
^^^'^mS'*  ^^°^  ^^  extent  during  intervals  of  adjournment,  but  only 
protected      when  in  actual  attendance^  or  on  bia  way  to  or  from  the 

from  other  .    .  ,  v 

am99  thaoL  commissioners,  {z) 

couMof  ^  principal  being  always,  considered  as  in  the  custody  of 

justice.  bis  bail,  and  the  language  of  the  act  5  G.  2.  c.  30.  s.  5.  (a) 

Bankroytf.  expressly  excepting  cases  from  its  operation,  where  the 

cauieaof  bankrupt  is  in  custody  at  the  time  of  his  surrender;  be 

bukni^^i  ^  °^^  entitled  to  his  privilege  as  against  the  rights  of  his 

eiemptien  Jiail,  even  while  under  examination ;  (£)  but  it  seems, 

finpm  arrest 

before  certi-  that  the  bail  may  be  compelled  to  biing  the  bankrupt 
leads.**'  before  the  commissioners,  in  obedience  to  their  order,  (c) 
The  courts  willji  also,  enlarge  the  time  for  bail  to 
surrender  their  principal,  so  that  they  may  not  be  fixed 
during  the  period  occupied  by  his  examination  before 
the  commissioners  i  (d)  but  such  ad  application  will  not 
be  granted^  unless  U  be  sworn  that  it  was  made  on  behalf 
of  the  bail,  (e) 
Effect  of  Anterior  to  the  statute  49  G.3,  c.  121.  s.  14,  courts  of 

cuumingioTC* 

under  the  common  law  would  not  have  interfered  to  enforce  a 
bankrupt's  discharge,  after  the  time  limited  for  his  exa- 
mination had  elapsed^  and  before  be  had  acquired  his 
certificate.  (/}  But  now  the  proving  or  claiming  a  debt 
by  any  creditor,  shall  be  deemed  an  election,  to  take  the 
benefit  of  such  commission  with  respect  to  the  debt  so 
proved  or  claimed.  (^>    The  operation  of  ibis  statute  m 


comous- 
tioQ. 


(z)  Ex-parte,  Russel,  1  Rose,  QTS,  £x-parte,  Temple,  8  Vca.  & 
Deames,  9^±,    d-Rose,  39*.  s.  c.  (a)  See  ante,  p.  91. 

(6)  Ex-parte,  Gibbons,  i  Atk.  238;  Maa^de  v.  Jowett,  3  East^  145., 
see  Darby  v.  Baugham,  5T.R.  210.  Ex-parte,  Parker,  S  Vea.  554. 
Anderson  v.  Hampton,  1  B.  &  A.  308,  buti  see  ex-parte„  Leigh.  1  G.  b 
J.  264,  contra.    Horn  v.  Swinford,  2  D.  &  R.  20.        (c)  Ibid. 

{d)  Maude  w,  Jow§tt/3  East»  145-  Glendining  v.  Robinson,  1  Taunt, 
320.  Crum  V.  Taylor,  1  Price^T  4.     (e)  Harris  v*  Glossop,2  Chit  Rep.  101 . 

tf)  Oliver  v.  Ames,  8  T.  R.  364.  M'MwteF  n.  Kcll,  1 B.  fc  F.  S02. 
Rtllv.  Reeves,  ibid.  424« 

(g)  The  foMowing  are  the  words  of  the  stat.  49  G.  3.  c,  121.  s.  14. 


CHAP,  in.]        ff^  nuxjf  ^e  koldtn  4q  Bwh  :9P 

not  retrospective^  (6)  and  it  is  confined  to  ^ns^  wber?  |li^  Tfmmqr 
action  is  brought  against  the  same  party^  under  whpsf  Vg^v^^ 
^sommisfiipn  the  debt  waj^  proved,  (i)    But  th^  ejeption  ^^^^^V^ 
to  prove  does  fifit  affect  llie  •  right  of  third  persons ;  m^  projected 
where,  the  drawer  of  a  bill  after  taking  it  up,  si&ed  and  ctoiei  tb^ 
arres|;e4  a  bankrupt  acceptor^  who  bad  not  obtained  h^i  ^^J^f^ 
certificate ;  the  proceedings  were  bolden  tQ  be  regyliN^  i«»^' 
although  a  previous  holder  had  proved  under  the  com^-  ^^^'^''^^ 
mission.  (A:)    If  a  oreditor  has  two  debts,  in  respect  of  frommSl 
distinct  contracts,  or  in  different  rights,  be  may  prov^  ^^  *•"*" 
(me  under  the  commission,  and  proceed  at  law,  and  ar-  sfftct  of 
rest  the  party  on  the  other ;  (Z)  at  least  it  has  been  deter-*  ^«'th« 
mined,  that  the  courts  will  not  interfere  in  a  summary 
manuer,  to  stay  pnoceedings  on  the  bail-bond,  (m)  Wbert 
however,  the  creditor  might  comprise  the  whole  dema|}4 
in  one  action,  he  is  m^t  p^mltted  to  leparate^  agd  pr^^ 

"  It  shall  not  be  lawful  for  any  creditor,  who  has  or  shall  h^ve  brought 
any  action,  or  instituted  any  suit,  against  any  bankrupt,  in  respect  of 
any  demand,  which  aros^  prior  to  the  bankruptcy  ot  such  bsnl^rupt, 
or  which  might  have  been  proved  as  a  debt  under  the  commission  of 
bankmipt,  issued  agaiast  such  b^knipt,  to  prove  a  debt  under  sueh 
commission  for  any  purpose  whatever,  or  to  nave  the  claim  of  a  delii 
entered  upon  the  proceedings  under  such  commission,  without  relin* 
wsbil^  9llfib  aptioa  or  suit,  and  all  benefit  from  the  same ;  and  tiiat 
the  prov'mg,  or  so  claiming  a  debt  under  a  commission  of  bankrupt  by 
any  ereditor,  shall  be  deemed  an  election  by  such  creditor,  to  take  the 
benefit  of  such  cofnmissiony  with  respect  to  the  ^bt  so  "owre^  ox 
claimed  by  him :  Provided  always,  that  such  creditor  shall  not  be 
liable  to  the  payment  to  the  bankrupt,  or  his  assignees,  of  tl)e  eosts  of 
such  action  or  suit,  which  shall  be  so  relinquish^  by  nim.  And  jiro- 
vided  also,  that  where  any  such  creditor  shall  have  brought  any  action 
oj  sui^  against  such  bankrupt,  jointly  with  any  other  ^rson  or  persons, 
bis  relinquishing  such  action  or  suit,  againsit  sueh  bankrupt  or  hanky 
rupt9,  shall  not  m  $my  manner  affect  such  aotion  WP  suit,  egainst  such 
other  person  or  persons/'  {h)  A  ther^tone  v.  HuddUston?  9  Ta;unt.  181. 
(t)  Young  i;.  Hunter,  10  Eas^,  252.  Heath  v^  Hall,  4  T»unt  SSeL 
(k)  Mead  v  9nibsm,  3  M«  &&.  91.  Ev-parte,  Hay,  15  Ves.  4. 
(()  Watson  V.  Medex,  1  9*  &  A.  12^.  Harley  v.  Greenwood  5  BL  I& 
A*  95^  £x-prte,  Frith,  1 G.  &  J,  105.  £x-partf,  Grosvenor^  14  Ves. 
587.  Howell  v.  Golledge,  5  Taunt.  174.,  and  see  oases  before  the 
49  Q.  3.  c.  ISli  £x-rpar^,  Lindsayi  1  Atk.  f  ^0.  Evparte,  Bottenll, 
id.  109,  £x-parte,  Matthews,  3  i4. 816.  £x-piirte>  Qrinsoy,  1  Bro.  S7flL 

tm)  I{oweP  V.  QoUedge,  5  T&unt.  174.  •  But  h9  Ex-parH^  BiwapiiPt, 
lose.  t»hp  B^-pan^  Barde9burgh»  id.  9Q4> 
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Temporiry    ceed  at  law  for  part,  and  prove  tbc  residue  under  the 
commission.   Ex-parte  Grosvenor,  14  Ves.  587. 


Bankrupts.  ^  bankrupt,  arrested  within  the  time  allowed  for  his 
taining  dis-'  surrender,  or  where  the  debt  has  been  claimed  or  proved, 
forcT^fi-  "^^y  obtain  his  discharge  by  application  to  the  Lord 
c'te.  Chancellor,  or  to  the  court  in  which  the  action  was 

2dl7.  Ex.      brought ;  (n)  but  the  application  in  a  Court  of  Equity, 
from  arrest    must  be  obtained  in  the  usual  course  by  petition,  and 
catt!  ^^"^ '  ^^1'  °ot  be  granted  on  motion,  unless  the  arrest  has  been 
made  under  circumstances  amounting  to  a  contempt. (o) 
It  is  a  clear  and  established  principle,  that  the  discharge 
of  a  bankrupt  should  be  commensurate  with  the  relief 
afforded  to  the  creditor,  and  consequently,  that  all  debts 
that  either  have  been,  or  that  might  have  been  proved, 
are  discharged  by  the  certificate ;  but  where  the  debt 
would  not  be  proveable  under  the  commission,  the  bank- 
rupt's being  subject  to  beholden  to  bail,  and  the  creditors 
inability  to  prove,  are  convertible  terms,  (p) 
Debts  dij.  By  the  stat.   46  G.  3.  c.  135.  s.  2.,  a  bankrupt  is 

the  certifi-  protected  from  arrest  in  respect  of  debts  due  before 
the  date,  and  issuing  of  the  commission ;  and  this  pri- 
vilege has  since  been  extended  (q)  to  debts  contracted 
bona  fde  for  a  valuable  consideration,  and  payable  con- 
ditionally after  the  bankruptcy  of  the  debtor,  whether 
they  be  derived  from  verbal  or  written  contracts.   But 


cate. 


(n)  Ex-partc,  Dickson,  1  Rose,  98.  Atherstonc  v.  Huddlcston, 
«  Taunt.  181.    Davis  v.  Trotter,  8  T.  R.  475. 

(o)  Anon.  1  Itosc,  280.,  and  see  Castle's  case,  16  Ves.  413.  Gas- 
coyne's  case,  14  Ves.  183.  s.  p.  It  may  not  be  irrelevant  to  suggest, 
that  if  a  person  against  whom  a  commission  of  bankruptcy  is  sued, 
obtains  his  discharge  out  of  custody,  on  the  ground  of  the  bankruptcy, 
he  IS  precluded  from  afterwards  contesting  the  validity  of  the  commis- 
sion, m  a  court  of  law.  Goldie  v.  Gunstou,  4  Campb.  381.  like  v. 
Howe,  6  Esp.  20.  '^ 

0>)  6  G.  2.  c.  SO.  Ex-parte,  Groome,  1  Atk.  119.  Bamfordv. 
Burrell,  2  B.  fc  P.  i.    Chilton  v,  Whiffin,  3  Wils.  13 

(q)  49  Geo.  3.  c.  121.  See  Tully  v.  Sparkes,  2  Ld.  Raym;  1546. 
Anon.  2  P.  Wms.  595.     Cowp.  540.    Hosktns  v.  Duperoy,  9  East,  498. 
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as  it  would  unavoidably  exceed  the  limits  prescribed  to  Temponry 
this  work,  and*  perhaps  be  in  some  degree  unconnected  f*^^^'^ 
with  its  particular  object,  to  enumerate  all  the  claims   Banknipti. 
that  are  or  are  not  capable  of  being  proved;   it  will 
suffice  merely  to  advert  to  the  general  and  leading  prin- 
ciples, deducible  from  the  multifarious  cases  on  the  sub- 
ject, instead  of  enumerating  them  with  any  degree  of 
particularity.  It  is  therefore  proposed,  as  the  most  simple 
and  perspicuous  method,  to  consider  the  general  rules  with 
reference  to  the  particular  class  of  contracts,  or  other 
causes  of  action  to  which  they  appertain. 

Before  the  making  of  the  statute  49  G.  3.  c.  121,  Annuit/. 
s.  17.>  unless  an  annuity  had  been  secured  by  a  bond, 
which  was  forfeited  by  the  non-payment  of  the  arrears 
before  the  bankruptcy,  the  grantee  could  not  2iave 
proved  the  value  of  it  as  a  debt  under  a  commission 
issued  against  the  grantor,  (r)  And,  consequently,  not- 
withstanding the  certificate,  the  defendant  might  have 
been  arrested  and  held  to  special  bail,  in  an  action  brought 
for  money  paid,  or  for  arrears  of  the  annuity  which  had 
become  due  after  the  issuing  of  the  commission.  But 
now,  by  the  17th  section  of  the  above  statute,  it  shall  be 
competent  for  any  annuity  creditor  of  any  person  against 
whom  a  commission  of  bankruptcy  shall  issue,  whether 
the  sum  shall  be  secured  by  bond  or  covenant,  or  any 
other  assurance  or  assurances,  and  whether  there  sl^U 
or  shall  not  be  any  arrears  of  the  annuity  at  or  before  the 


98 

Tcmponiy 
exemption. 

Bankrupts. 
Annuity. 


Bail. 
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time  of  the  bankruptcy,  to  prove  under  such  commissio& 
as  a  creditor  for  the  value  of  the  annuity;  which  value 
the  commissioners  shall  have  power,  and  are  thereby 
required  to  ascertain.  And  the  certificate  of  every  bank- 
rupt, under  whose  commission  such  proof  shall  or  might 
have  been  made,  shall  be  a  discharge  against  all  demands 
whatever  in  respect  of  such  annuity,  and  the  arrears  and 
future  payment  thereof  in  the  same  manner,  as  such  cer- 
tificate would  discharge  the  bankrupt  with  respect  to  any 
other  debt  proved,  or  which  might  have  been  proved 
under  the  commission.  In  the  construction  of  this  divi- 
sion of  the  statute,  it  has  been  determined,  that  the 
bankruptcy  and  certificate  of  one  of  several  grantors  of 
an  annuity,  who  has  jointly  and  severally  covenanted  for 
its  payment,  as  well  as  given  a  warrant  of  attorney  to 
confess  joint  and  several  judgments,  discharges  the  bank- 
rupt, {s)  but  does  not  affect  the  liability  of  the  other 
grantors;  (t)  and  in  this  respect,  it  seems,  there  is  no 
distinction  between  principals  and  sureties,  (u) 

Prior  to  the  stat.  49  G.  3.  c.  121.,  it  had  been  decided, 
that  if  after  the  bankruptcy  of  the  principal  debtor, 
the  amount  was  paid  by  the  bail,  such  debt  could  not 


(i)  Baxter  v.  Nichols,  4  Taunt.  89.  See  Page  v.  Bussell,  2  M.  &  S. 
551.  Soutten  v.  Soutten,  1  D.  &  H.  521.  5  B.  &  A.  852.  s.  c.  Welsh 
V.  Welsh,  4  M.  &  S.  333.  Van  Sandau  v,  Corsbie,  :3  B.  &  A.  13. 
Cowley  V.  Busselly  4  Taunt.  460.  Mence  v*  Graves^  ibid.  854*  And 
t  Geo.  4.  c.  119. 

^t)  Baxter  v.  Nichols,  4  Taunt.  92.  This  clause  b  very  defective^ 
for  k  does  not'  declare  what  shall  be  the  consequence  of  the  bankruptcy 
«/ a  ^antor  with  respect  to  others.  It  would  have  been  better  if  the 
le^swur^  had  declared  that.  Perhaps  it  might  have  been  as  well  if 
they  bad  given  the  annuitant  the  option,  either  to  require  from  the 
4>tjl}^  sdveat  persons  the  residue  of  the  ascertained  value,  or  that  the 
ABDual  pajrmeat  should  henceforth  be  reduced  in  the  same  rate  as  the 
(diyfdeoQ  neai;s  to  the  whole  assessed  value.  The  object  of  this  clause 
9iras  mierd[y  todisc&ar^  the  bankrupt  and  his  future  effects;  but  the  rule 
which  i§  pronouncedfWill  not  prevent  the  plaintiff  from  proceeding  against 
the  other  Avpee^  as  he  m^ght  otherwise  have  done.  Per  Chambre  J. 
^  (u)  Per  Chambre  J.«  Baxteri;.  Nichols,  4  Taunt.  92. 
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be   proved   under   a   commission   issued    against    the  Temporary 
prineipal ;  (y)  and  since  the  passing  erf*  that  act,  as  the  ^^^^^^ 


word  ^  bail"  is  not  mentioned,  and  as  the  condition  of  a  Bankmpti. 

BaiL 

bail-bond  or  recognizance  is  in  the  alternative,  either  to 
pay  the  damages,  appear  according  to  the  exigencies 
of  the  writ,  or  render  the  principal,  neither  bail  to  the 
sheriff  (2)  nor  bail  above,  (a)  are  to  be  considered  as 
sureties,  **  for,  or  as  liable  for,  the  debt  of  a  bankrupt/' 
within  the  meaning  of  the  statute.  So  that,  unless  the 
bail-bond,  (i)  or  the  cognizance  of  bail,  (c)  be  forfeited 
before  the  issuing  of  the  commission  {gainst  the  obligor ; 
the  bail  are  not  precluded  by  the  certificate  from  suing  the 
bankrupt  for  money  expended  by  them,  in  consequence  of 
their  liability  as  bail. 

A  bond  given  to  indemnify  a  parish  against  the  mainte-  Battardy 
Baace  of  an  illegitimate  child,  does  not  create  a  debt  prove*-  *^^^* 
dbfe  under  the  commission,  and  the  obligor  is  not  dis- 
charged by  his  certificate  fi'om  expenses  incurred  subse- 
quent to  his  bankruptey.(d)  So  a  promise  made  by  a  father 
to  pay  a  weekly  stipend  for  the  support  of  his  illegitimate 
ofispring,  is  not  barred  by  the  certificate,  except  as  to  the 
arrears  due  at  the  time  of  the  bankruptcy,  (e) 

The  several  statutesC/)  which  in  particular  cases  enable  Bills  of  ex- 
tbe  hoUeys  of  a  bill  of  exchange  to  prove  under  a  commis-  ^tJ^^xy 
saon,  provide  thaft  the  bankrupt  shall  be  protected  by  his  "^^ 


(y)  Smiliuoii  v.  Johnson,  Barnes,  113.  Goddard  v.  Vanderheyden, 
S  Bl.  Rep.  794.  3  Wils.  26S.  s.  c.  Donnelly  v.  Dunn,  2  B.  &  P.  45. 
Sed  vide  iSlinteflouri7.Coat,Cowp.25.  Cockenll  v.Owston,  1  Burr.  436. 

(z)  Hewes  v.  Mott,  6  Taunt.  328.    2  Marsh,  192.  s.  c. 

(a)  Newiii|Eton  v.  Keeys,  4  B.  &  A.  493. 

(6)  Bouteflour  v.  Coat,  Cowp.  25. 

(r)  Hockley  v.  Merry,^  2  Stra.  1043.  Goddard  v.  Vanderheyden, 
2  BL  Rep.  794.    3  Wils.  262.  s.  c. 

(df)  Overseen  of  St  Martin's  in  the  Fields  v.  Warren^  1 B.  &  A.  491. 
J  Steik.  IflS.  s.  c. 

(e)  Millen  v.  Whittenbury,  1  Campb.  428. 

(J)  7  Geo.  1.  St.  1.  c.  31.    5  Geo.  2.  c.  30. 

Ha 
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Temporary   Certificate  from  all  farther  responsibility.  And  the  statute 

v^^  ^.  49  Geo.  3.  c.l21.  s.  8.  having,  in  various  instances, enabled 

Bankrupts,    sureties  to  prove,  where  they  have  been  compelled  to  pay 

change  and    the  bill  or  notc  after  the  issuing  of  the  commission,  has 

noiM.  ^''^    greatly  enlarged  the  effect  of  the  certificate ;  but  as  the 

cases  on  the  subject  are  exceedingly  numerous,  it  may 

be  expedient  merely  to  refer  in  the  note  to  the  different 

writers  on  the  bankrupt  laws,  (g) 

The  legal  liability  of  paities  to  bills  of  exchange, 
accrues  in  the  country  where  the  bill  is  drawn,  and  not 
where  such  negotiable  security  may  have  been  trans* 
ferred  or  become  payable.  Hence,  if  the  cause  of  action 
arise  abroad  by  the  bill  being  drawn  there>  a  certificate 
obtained  in  that  country  is  a  bar  to  any  action  instituted 
in  this. (A)  But  where  the  bill  or  note  is  drawn  and  pay- 
able in  England,  a  certificate  abroad  will  not  be  any  bar 
to  an  action  in  this  countiy,  although  at  the  time  of  making 
the  contract,  the  bankrupt  resided  abroad  in  the  country 
\  where  he  afterwards  procured  his  certificate,  (i) 
Bondi.  Bonds  for  payment  of  money  on  demand,  or  on  a 

specific  day,  and  not  merely  at  a  future  uncertain  period 
after  the  bankruptcy ;  or  when  payable  by  instalments, 
are,  by  the  statute  7  Geo.  1.  c.  31.,  made  proveable, 
deducting  a  rebate  of  interest,  (k)  But  if  a  bond  to 
replace  stock  be  not  forfeited  until  a  day  subsequent  to 

(g)  For  the  cases  on  this  subject,  see  1  Montague's  Bt.  L.  188 — 
1204.  2d  edit.  1  Cooke's  Bt.  L.  189—213.  3d  edit.  Chitty  on  Bills, 
4.3 1-— 486.  6lh  Edit. 

(A)  Potter  V.  Brown,  5  East,  124.  Ballatine  v.  Golding,  Cookey  575. 
Mararty  v,  Barrow,  2  Str.  949.  3  Wils.  17.  s.  c.  See  7  East,  437.  n.  a. 
Francis  v,  Rucker,  Amb.  672.  But  where  an  accoromodatiou  bill  had 
hem  drawn  by  defendant  in  Ireland,  and  accepted  and  paid  by  plain- 
tiff in  England,  the  certificate  under  an  Irish  commission  of  bankruptcy, 
was  held  to  he  no  discharge.  Lewis  v.  Owen,  4  B.  &  A.  654. 

(0  Quin  V.  Keefe,  2  H.  Bl.  553.  Pedder  v,  Mac.  Master,  8  T.  R.  609. 
Smith  V,  Buchanan,  1  East,  6.  But  see  Burrows  v.  Jeminoy  S  Stra. 
733.    Lewis  V.  Owep,  4  B.  &  A.  654. 

.(*)  Ex-pwrl^  Barker,  9  Ves.  110. 
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,  the  bankruptcy  of  the  obligor,  it  is  incapable  of  being  Temporiry 
proved  under  the  commission.  (Z)  v^^-v-^i^ 

It  has  already  been  stated  that  every  legal  debt  Bankrupts. 
becoming  due  before  the  bankruptcy  of  the  debtor,  or  demand^' 
contracted  hon&  fide  upon  a  valuable  consideration/  and 
to  be  paid  unconditionally  after  the  bankruptcy,  is  prove- 
able  under  the  commission ;  (m)  but  that  Aehts  payable 
upon  a  contingency,  or  at  a  future  uncertain  period,  are 
not  baiTed  by  the  certificate,  (n)  As  where  a  note  is  sent 
to  a  banker  with  a  letter,  stating  it  to  be  a  security,  and 
to  be  delirered  to  the  payee  upon  a  stipulated  contin* 
gency,nodebt  capable  of  beingproved  will  accrueuntil  the 
specified  event  has  happened,  (o)  But  if  there  be  a  legal 
debt,  though  capable  of  being  aftei'wards  defeated  by  a 
particular  occurrence,  it  may  be  proved  under  the  commis- 
sion :  as  where  a  trader  on  his  marriage  gives  a  bond 
payable  immediately  to  trustees,  to  secure  a  provision 
to  his  wife  and  family  in  case  of  his  insolvency;  the  bond 
being  forfeited  at  law,  it  may  be  proved  under  the  com- 
mission, upon  the  ground  that  there  was  a  legal  debt 
subsisting  anterior  to  the  failure,  (p) 

A  covenant  to  pay  money  (g)  at  a  limited  time  may  be  Cortnanta. 
proved,  whether  the  period  stipulated  has  elapsed  before  or 
posterior  to  the  bankruptcy,  (r)  But  it  has  been  said,  that  a 

(I)  £x-parte  Leitch.  Co.  Bt.  L.  149.,  ex-parte  Day,  7  Ves.  S02,,  ex- 
parte  King,  8  Ves.  334. 

(m)  Ex-parte  Barker,  9  Ves.  110.,  ex-parte  East  India  Company, 
S-P.  Wras.  396.,  ex^parte  Minet,  14  Ves.  189.,  ex-parte  Campbell, 
16  Ves.  Si44.    See  8  Ves.  337. 

(n)  See  ante,  page  96. 

(o)  Savage  v.  Aldren,  3  Stark.  SS9. 

(p)  Staines  v.  Planck,  8T.  R.  386.  In  re  Muipby,  1  Schoales  and 
Leiroy,  44.  180.  Walcot  v.  Hall,  3  Bro.  305.  £x-parte  Groome, 
1  Atk.  114. 

iq)  But  of  a  covenant  to  do  any  other  act  except  to  pay  money,  there 
cannot  be  any  proof,  although  the  covenant  was  broken  before  the 
bankruptcy.    Banister  v,  ScoU,  6  T.  K.  489. 

(r)  7  Geo.  1.  st.  1.  c.  31.    Charlton  v.  Kingi  4  T.  R.  156. 
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covenant  to  pay  a  sum  of  money  upon  demand  or  request, 
is  not  proveable,  unless  a  demand  or  request  of  payment 
has  been  made  before  the  issuing  of  the  commission,  (s) 

The  certificate  which  discharges  the  bankrupt  from 
the  original  debt,  operates  as  a  bar  to  the  recovery  of 
costs,  whether  arising  out  of  the  original  action,  {t)  or 
accruing  from  a  writ  of  error,  (u)  But  where  the  sum 
recovered  by  the  verdict  is  in  the  nature  of  damages,  and 
judgment  has  not  been  entered  up,  in  such  cases  it 
seems  the  costs  cannot  be  proved,  and  the  bankrupt's 
liability  continues  unaffected,  (x) 

(f)  £x-parte  Campbell,  16  Ves.  248.  Sed  vide  Rumble  v.  Ball, 
10  Mod.  38.,  ex-parte  Beaufoy,  Cooke's  Bt.  L.  200.,  ex-parte  Sparling, 
Bt.  L.  146.,  ex-parte  Granger,  10  Ves.  349.,  ex-parte  Mare,  8  Ves. 
335.,  Utterson  «.  Veriion,  3  T.  R.  539.,  4  id.  570.,  ex-parte  Coming, 
9  Ves.  115. 

[t)  Willett  V.  Pringle,  «  N.  R.  190.,  ex-parte  Hill,  ibid.  191.  n. 
Lewis  V,  Piercw  1  H.  Bl.  29.  Philips  v.  Brown,  6  T.  R.  882.  Bland- 
ford  V,  Foote,  Cowp.  138. 

(ti)  Scott  V.  Ambrose,  3  M.  &  S.  326. 

(x)  The  authorities  are  contradictory.  See  ex-parte  Todd,  3  Wils. 
270.,  ex-parte  Hill,  11  Ves.  646.,  Anon.  1  Atk.  140.,  ex-parte 
Charles,  14  East,  210.,  Waller  v.  Sherlock,  3  Wils.  270.  Contra, 
see  Longford  v.  Ellis,  1  H.  Bl.  29.  Buss  v,  Gilbert,  2  M.  &  S.  70. 
Ex-parte  Charles,  14  East,  210.,  ex-parte  Hill,  11  Ves.  652.,  Walker 
V.  Barnes,  5  Taunt.  778.  Where  the  plaintiff  is  nonsuited,  (Ex- 
parte  Todd,  3  Wils.  270.  11  Ves.  260.  Hurst  v.  Mead,  5  T.  R. 
365.  Watts  V.  Hurst,  1  B.  &  P.  134.  Ex-parte  Hill,  11  Ves.  652. 
Walker  v.  Barnes,  1  Marsh,  346.  5  Taunt.  778.  s.  c.)  or  has  a 
verdict,.  ^Walker  v,  Barnes,  5  Taunt.  778.  1  Marsh.  346.  s.  c.>  and 
afterwaros  becomes  a  oankrupt  before  judgment,  the  costs  not  oeing 
proveable  under  the  commission,  are  not  barred  by  the  certificate.  In 
the  late  case  of  Beeston  v.  White,  7  Price,  209.,  the  plaintiff  had 
recovered  a  verdict  for  damages  in  an  action  of  tort,  which  were 
referred  to  an  arbitrator,  who  was  to  make  his  award  before  die  4th 
day  of  Michaelmas  Term ;  but  the  arbitrator  (the  rule  beins  enlarged) 
did  not  do  so  until  the  1st  of  January  following,  when  the  plaintiff 
signed  final  judgment  as  of  Michaelmas  Term.  In  the  interval,  the 
defendant  became  a  bankrupt,  and  obtained  his  certificate  on  the  10th 
December.  Held,  that  being  a  debt  of  record  it  ought  to  have  been 
proved  under  the  cMomission,  and  that  the  plamtiff  could  not  sue  oat 
execution  for  the  damages  and  costs.  See  IJ.  &  W.  423.  1  6.&  J.  107. 
Where  a  bankrupt  sued  as  executor,  pleaded  a  false  pka  between  ^e 
issuing  of  the  commission  and  the  obtaining  of  his  certificate ;  he  was 
holden  to  be  liable  to  the  costs  incurred  Iw  such  plea,  de  bems  pri  '* 
Howard  v  Jemmet,  3  Burr.  1968.   1  Bl.  Rep.  400.  s.  c. 
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la  the  Ck)urts  of  Equity,  costs  do  not  become  a  debt  Temporary 

exemptioB. 

until  taxation.    Hence^  where  an  order  for  costs  had  ij^^n«_/ 
been  made  antecedent  to  the  bankruptcy,  but  not  taxed  Bankrupts. 
until  after  the  commission,  they  were  considered  not 
to  be  proveable  (i/).    So  where  the  costs  of  a  suit  in   ^  '^ 
Chancery  were  directed  to  be  paid  by  an  award  made 
before  the  bankruptcy  of  the  defendant,  but  not  taxed 
until  after  he  became  a  bankrupt ;  Lord  Ellenborough 
observed,  that  the  practice  since  the  decision  of  Ex-parte 
Sneaps^  {z)  had  always  been  in  conformity  with  it,  and 
that  no  agreement  could  put  the  award  of  an  arbitrator 
higher  than  the  order  of  the  Court  of  Chancery  itself,  (a) 

As  the  King  is  not  expressly  named  in  the  statutes  Crown 
relating  to  bankrupts,  the  certificate  of  a  bankrupt  will 
be  no  discharge  from  debts  due  to  the  Crown,  (b) 

Where  the  demand  or  cause  of  action  consists  in  Damages. 
damages,  which  cannot  be  assessed,  .^Kcepting  by  the 
intervention  of  a  jury,  it  cannot  be  proved  under  the 
commission,  and  the  bankrupt  will  continue  liable  not- 
withstanding his  certificate,  (c)  But  if  a  demand  in  the 
nature  of  damages  be  capable  of  being  ascertained  and 
liquidated,,  so  that  the  creditor  at  the  time  of  the  bank- 
ruptcy, can  swear  to  the  amount  of  the  claim  intended 
to  be  proved,  the  bankrupt  will  be  exonerated,  (d)  If  a 
demand  is  partly  liquidated  and  partly  not,  creditors 


(y)  £x-parte  Sneans,  1  Cooke,  Bank.  Laws,  Sll. 

(z)  1  Cooke's  Bt.L.  211. 

(a)  Rex  V.  Davies,  9  East,  320.  See  Beeston  v,  Whitei  7  Price^  209. 

\b)  Rex  V.  Pixlev,  Bunb.  202.    Anon.  1  Atk.  262. 

(c)  Goodtitle  v.  Nortli,  Doug.  584.  Banister  v.  Scott,  6  T.  R.  489. 
H^oamond  v,  Toulman,  7  T.  H.  612.  Ex-parte  Charles,  14  East,  497. 
Buss  V.  Gilbert,  2  M.  &  S.  70.  Scott  v.  Ambrose,  3  M.  &  S.  327. 
Beeston  v.  White,  7  Price,  209. 

{d)  Ex-parte  Leitch,  Cooke's  Bt.  L.  149.  Johnson  v.  Spiller,  Doug. 
167.  Ex-parte  Day,  7  Ves.  302.  Wright  v.  Hunter,  1  East,  20.  Ex- 
p^rte  Mumf(»[d^  15  Ves.  289.  Utterson  v.  Vernon,  3  T.  R.  539. 
4  id.  570. 
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having  a  security  may  apply  it ;  first,  to  the  payment  of 
the  former,  then  to  the  latter,  and  prove  the  residue 
nnder  the  commission  (e). 

Where  a  bankrupt  is  discharged  by  his  certificate 
from  a  debt  in  one  species  of  action^  he  cannot  in  general 
be  charged  by  the  creditor  for  the  same  debt  in  another 
form.  Thus,  where  bankers  residing  at  different  places 
mutually  agreed  to  return  each  other's  notes  weekly, 
together  with  those  of  certain  other  houses;  and  the 
deficiency,  if  any,  to  be  made  up  by  the  one  in  advance 
drawing  a  bill  in  favour  of  the  other,  at  a  certain  date; 
the  one  in  advance  is  from  the  receipt  of  the  notes  indebted 
to  the  other  iii'  the  excess,  which  debt  is  discharged  by 
his  subsequent  bankruptcy;  and  an  action  cannot  be 
maintained  to  recover  damages  as  for  a  breach  of  con- 
tract, for  having  neglected  or  refused  to  draw  the  bill, 
in  conformity  n^th  that  arrangement.  (/)  But  in  some 
cases,  a  creditor  has  an  option  to  waive  the  right  of  con- 
sidering his  claim  as  a  debt,  and  proceed  to  recover  the 
amount  in  an  action  for  damages  as  for  a  tort;  and  if  he 
adopt  the  latter,  the  certificate  will  be  no  bar.  Thus  if  a 
bankrupt,  to  whom  a  bill  has  been  delivered  to  obtain 
payment  of  it  when  due,  and  to  remit  the  amount  to  his 
employer,  discount  it  at  a  loss  before  it  is  due  and  embezzle 
the  proceeds,  his  certificate  would  not  be  a  discharge,  (g) 
So  if  the  bankrupt  pledge  as  his  own  property,  bills  merely 
deposited  with  him,  he  will  continue  liable.  (A) 

The  general  rule  of  law  is,  that  what  is  a  discharge  of 
a  debt  in  the  country  where  it  was  contracted,  is  a  dis- 

(e)  Ex-parte  Hunter,  6  Ves.  94.,  ez-parteHavard,  Cooke's  Bt  L.  150., 
cx-parte  Kushforlh,  10  Ves.  409. 

(y*)  Forster  v,  Surtees,  12  East,  605. 

(g)  Parker  v,  Norton,  6  T.  R.  695.  De  Tastet  v.  Sharpe,  3  Mad.  51. 

(A)  Johnson  v,  Spiller^  Poug.167.  Cullen,  Bt.  L.  113.991.  De  Tastet 
p,  Sharpe,  3  Mad.  51. 
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charge  of  it  every  where*  But  as  great  inconvenience  Temportiy 
might  ensue  from  fraudulent  certificates  being  obtained  ^'^^^^ 
in  remote  countriefd,  before  a  creditor  here  could  be  fully  Bankrupti. 

Foreign  cer- 

apprized  of  the  proceedings^  the  courts  will  not,  in  tifieatenid 
genera],  discharge  a  defendant  out  of  custody,  who  is  a^^*^ 
arrested  at  the  suit  of  a  creditor  resident  here,  on  the 
ground  that  the  defendant  has  become  a  bankrupt  and 
obtained  his  certificate  abroad,  (ft)  But  this  rule  must  be 
understood  as  applicable  only  to  the  practice  of  dis- 
charging the  defendant  out  of  custody  on  mesne  process, 
or  entering  an  exoneretur  on  the  bail-piece;  for  in  several 
recent  cases,  it  has  been  adjudged,  that  a  certificate 
procured  in  a  foreign  country  maybe  pleaded  in  bar,  and 
it  seems  that  when  that  course  is  adopted,  the  extent  of 
the  discharge,  as  to  the  person  and  estate  of  the  bankrupt, 
will  depend  upon  the  law  of  the  country  where  the 
certificate  is  obtained.  (Q 

As  the  interest  is  identified  with  the  principal  debt,  intentt^ 
that  which  discharges  the  latter  will  release  the  bank- 
rupt fix>m  the  payment  of  the  former,  (m) 

The  certificate  discharges  joint  as  well  as  separate  jomt  deta^ 


(k)  Quin  V.  Keefe,  2  H.  Bl.  553.  Hunter  v.  Potts,  4  T.  R.  185.  Smith 
V.  Buchanan,  1  East,  0.  Potter  v.  Brown,  5  East,  194.  1  Smith,  351. 
8.  c.  Whittingham  v.  De  La  liieu,  2  Chit.  Hep.  53.  Carlier  v.  Lan* 
giiishe,  id.  55.  Bamfield  v.  Anderson,  5  B.  Moore,  331.  But  see 
BalUntinev.  Golding,  Cooke's  Bt  L.  575.  Burrows  v,  Jemino,  2  Stra. 
733.     And  note,  1  Munt.  Bt.  L.  382.  2d  edit.     Anon.  1  Anst.  80. 

(/)Ex-parte  Burton,  1  Atk.255.  English  certiticates  discharge  Scotch 
debts,  CBank  of  England  v,  Cathbert,  1  Rose,  462.,  ex-parte  Barton, 
1  Atk.  255.)  and  debts  contracted  here  by  consignment  from  a  resident 
in  Deniarara^  if  piaintiiF  has  had  regular  notice  of  the  commisj^ion. 
Edwin  V,  Forbes,  1  Buck.  57.  It  has  not  been  decided  whether  a  cer- 
tificate under  a  oommi>sion  in  England,  will  bar  a  debt  contiracted  in 
the  West  Indies.  But  an  opinion  given  by  Lord  Talbot,  as  counsel,  has 
been  cited  as  an  authority,  that  it  would  not  be  a  bar  to  an  action,  as  the 
Laws  of  England,  made  since  Barbadoes-  and  other  plantations  were 
settled,  do  not  extend  to  them  unless  they  are  expressJy  named.  Beawet, 
Lex  Merc.  543.    Davis's  Bt.  L.  439. 

(m)  Blandford  v.  Foote,  Cowp.  138. 
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debts ;  (»)  but  the  certificate  of  one  party  does  not 
exonerate  other  persons  jointly  liable  with  the  bank- 
nipt,  (o) 

The  doctrine  which  prevailed  anterior  to  the  statute 
49  G.  3.  c.  121.  appears  to  have  been^  that  a  debt  for 
which  a  person  was  merely  liable  as  surety^  but  which 
was  not  paid  by  him  until  after  the  bankruptcy  of  the 
principal,  could  not  be  proved  under  the  commission;  and 
consequently,  claims  created  by  such  subsequent  payment, 
were  not  discharged  by  the  certificate.  But  now,  by  the 
8th  section  of  that  act,  ^^  if  at  the  time  of  issuing  the 
commission,  any  person  is  surety,  or  liable  for  any  debt 
of  the  bankrupt,  such  person,  if  he  has  paid  the  debt  or 
any  part  thereof  in  discharge  of  the  whole,  although  he 
has  paid  the  same  after  the  commission  has  issued,  may 
stand  in  the  place  of  the  creditor  who  has  proved  the 
debt ;  and  when  the  creditor  has  not  proved,  such  surety 
may  prove  his  debt  in  respect  of  such  payment,  not 
disturbing  the  former  dividends,  although  he  may  have 
become  so  liable  after  the  act  of  bankruptcy :  Provided 
that  such  person  had  not,  when  he  became  so  liable,,  any 
notice  of  any  bankruptcy  by  such  bankrupt  committed, 
or  that  he  was  insolvent,  or  had  stopped  payment ;  and 
the  issuing  a  commission  is  sufficient  notice^  although 
such  commission  is  afterwards  superseded/'  (p) 

This  clause  was  adopted  both  for  the  benefit  of  the 
creditor  and  the  bankrupt,  (g)  and  esctends  to  all  cases 


(n)  £x-parte  Yale,  3  P.  Wms.  S5.  Honey's  case,  ibid.  33.  Twiss 
v.  Massey,  1  Atk.  67.  W^itckes  v.  Strahan,  3  Stra.  1157.  Howard  v. 
Poole,  Dav.  491;    Grace  v.  Higham,  Fitz.  881 . 

Co)  10  Ann.  c  15.  s.  S, 

Ip)  The  issuing  of  a  commission  is  not  notice  in  point  of  law  to  defeat 
a  payment  made  without  actual  knowledge  of  the  bankruptcy,  within 
1  Jac.  1.  c.  15.  s.  14.  Sowerby  v.  Brooks,  4  B.  &  A.  533.  See 
Brookes  v,  Sowerby,  3  B.  Moore,  55.    8  Taunt  165.  s.  c. 

(g)  £x-parte  Lloyd;  1  Rose,  4.  ' 
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oi  sureties  where  relief  can  be  obtained  under  the  com-  Tcmporvy 
joaissioii^  although  the  money  be  not  paid  until  after  it  has  i^"*^^'^ 
issued  ;  as  where  A.  and  B,  partners,  agree  to  dissolve  S?*H^]f^ 
partnership,  and  B.  covenants  to  indemnify  A.  against  all  «iid  imetf* 
demands  owing  from  the  partnerdiip.  B.  becomes  a  bank- 
nipt,  and  A.  is  obliged  to  pay  a  debt  owing  from  the  part- 
nership ;  he  is^now  entitled  to  come  in  under  the  commis- 
sion and  prove  the  amount,  (r)  The  statute  contemplates 
equitable  as  well  as  legal  liabilities ;  and  where  the  right  to 
die  principal  debt  is  barred,  the  right  to  damages  which 
are  accessary  to,  and  consequential  on,  that  principal  debt, 
are  also  barred,  {s)    A  certificate,  therefore,  not  only  dis- 
charges any  action  at  the  suit  of  the  surety,  for  the  re- 
covery of  money  actually  paid  by  him  in  liquidation  oi 
the  original  demand,  but  to  any  action  for  damages 
accruing  to  him,  as  surety  from  the  bankrupt's  not  fulfil- 
ling ids  engagement,  {t) 

But  as  a  surety  cannot  compel  a  creditor  to  come  in 
and  prove  under  the  commission,  and  as  no  debt  is 
created  quoad  the  surety,  until  he  is  in  a  condition  to  be 
damnified  by  the  responsibility  incident  to  that  charac- 
ter; it  has  been  determined,  that  a  surety  in  an  annuity 
deed,  who  is  compelled  by  the  annuity  creditor  after  the 
aDowanee  of  the  certificate  of  his  principal  to  pay  severid 
sums  for  arrears  due  afiier  the  issuing  of  the  commission, 
isnot  withm  the  st«t.  49<jreo.  3.  c.  121.  s.  8.,  and  he  may 
therc^re  support  an  action  ag«Bst  the  principal  for  such 
sums  and  hoM  him  to  bail ;  (ti)  and  where  such  a  surety 
had  redeemed  the  annuity  subsequent  to  the  bankruptcy, 
it  was  holden  that  he  was  entitled  to  maintain  an  action 


(r)  Wood  V.  Dodgson,  2  M.  &  S.  195.    2  Rose,  47.  s.  c. 
U)  Van  Sandau  v.  Corsbie,  5  B.  &  A.  19.  (0  ^^'  13- 

(tt)  Per  Bayley>  J.  in  Page  v.  Bussell,  2  M.  &  S.  553.    Welsh  v. 
Welsh,  4  M.  &  S.  333.         * 
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for  the  value,  against  the  bankrupt  who  had  obtained  his 
certificate,  although  the  grantee  had  proved  under  the 
commission  according  to  the  17th  section  of  the  statute.(jr) 
So,  where  a  surety  paid  to  the  original  creditor  a  spe- 
cific sum  in  discharge  of  his  personal  liability  as  surety^ 
after  the  former  had  proved  under  the  commission j  it  was 
adjudged  not  to  be  a  case  within  the  49th  of  Geo.  3. 
c.  121  •  s.  8.,  as  that  act  applies  only  to  instances  where  the 
surety  has  paid  the  whole  debt,  or  a  part  in  discharge  of 
the  whole,  and  that  under  such  circumstances  the  bank- 
ruptcy was  no  bar  to  the  claim  of  the  surety,  {y) 

A  covenant  in  an  indenture  between  A.  and  B.  (assign- 
ing to  the  former  a  sum  of  money  payable  under  articles 
of  agreement,  by  S.  L.  to  B.  by  instalments)  that  in  case 
the  said  sum,  or  any  instalments  thereof,  should  uot  be 
paid  to  A.  at  the  times  and  in  the  manner  provided  for  by 
the  articles;  B.  would,  upon  demand,  pay  to  A.  the  said 
jsiim  or  so  much  thereof  as  should  not  be  paid  .at  the 
times,  &c.  B.  was  holden  not  to  be  discharged  by  his 
certificate,  as  to  any  instalments  accruing  due  after  the 
bankniptcy,  this  not  being  a  matter  proveable  under  the 
commission,  by  the  49  Geo.  3.  c.  121.  (js)  And  it  may 
not  be  improper  to  add,  that  although  a  bankrupt  himself 
be  discharged  under  the  statute,  it  is  only  a  personal  dis- 
charge, and  does  not  conduce  to  exonerate  his  sureties  or 
satisfy  specific  securities,  (a)  Nothing  less  than  actual 
payment  can  discharge  the  former(6)  fi-om  their  liability* 

If  the  bankrupt  after  he  has  obtained  his  certificate,  be 


(;r)  Flanagan  v.  Watkins,  S  B.  &  A.  186.    1  G.  &  J.  199. 8.  c. 
Van  Sandan  v.  Corsbie,  id.  13. 

(y)  Soutten  v.  Soutten,  1  D.  &  R.  5^1.    5  B.  &  A.  852.  B.C. 
(zS  liuffham  v.  Foudriner,  5  M.  &  S.  21. 

ia)  Cowley  v.  Busseil,  4  Taunt.  460. 
b)  loglis  V.  Macdougaly  1  B.  Moore,  196. 
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arrested  for  any  debt  proveable  under  the  commission,  he  T^mponrj 

is  entitled  to  be  discharged  out  of  custody^  upon  applica-  -^m~  ,-^' 

cion  to  the  court  or  to  a  judge  at  chambers,  (c)    But  this  ^^^^is^* 

provision  must  be  taken  with  some  qualifications;  for  the  chargedfrom 

custody  if 

right  to  be  discharged  on  filing  common  bail,  is  not  a  arrested 
positive  and  inflexible  privilege,  the  act  only  vesting  in  the  J^^ifiJlL. 
courts  a  discretionary  power.  It  is  therefore  a  sufficient  an- 
swer to  a  ^mmary  application  to  discharge  a  bankrupt,  that 
the  validity  of  the  certificate  is  intended  to  be  disputed.(d) 
Where  the  debt  was  upon  a  bill  of  exchange,  in  which 
the  bankrupt  described  himself  as  of  a  place  where  he 
bad  never  lived,  and  the  plaintiff*  had  never  heard  of  the 
commission  until  after  he  had  commenced  his  action 
the  court  refused  to  make  an  order  for  the  bankrupt's 
discharge,  (e)  But  in  a  subsequent  case  (/)  where  an 
attorney  had  been  made  a  bankrupt  and  obtained  his 
certificate  under  the  description  of  ^'  dealer  and  chap- 
man," although  the  commission  was  intended  to  be  dis- 
puted on  the  ground  of  fraud,  and  the  plaintiff  deposed, 
that  under  the  description  in  the  Gazette,  he  did  not 
know  the  person  to  be  the  defendant,  he  was  notwithstand- 
ing these  objections,  discharged  on  filing  common  bail. 

The  mode  of  proceeding,  when  a  certificate  has  been 
obtained  under  a  foreign  commission,  has  been  already 
considered,  {g) 

Although  a  promise  in  consideration  of  signing  abank- 


(c)  5  Geo.  2.  c.  80.  s.  7. 

(rf)  Stacey  v.  Federici,  2  B.  &  P.  890.  Robson  t;.  Caize,  1  Doug.  2«8. 
Hewes  v,  Mott,  6 Taunt.  3i9.  2  Marsh.  192.  s.  c  Harmer  w.  Hagger, 
1  B.  &  A.  832.  Vincent  v.  Brady,  2  H.  Bl.  1.  Lister  v.  Muudell, 
1  B.  &  P.  427.  Sowley  v.  Jones,  2  Bl.  Rep.  7JJ5.  See  Newers  ».  Col- 
man,  1  Buck.  5.  (e)  Sowley  v,  Jones,  2  Bl.  Rep.  725. 

{/)  Kemp.  V.  Neville,  5  B.  Moore,  21. 

(g)  See  ante,  p.  105.  As  to  the  effect  of  a  certificate  after  judgment, 
sec  Graham  v,  Benton,  2  Stra.  1196.  Lister  «.  Mundell,  1  B.  &  P.427. 
Callen  v.  Meyrick,  1  T.  R.  361.  Ashdowoe  v.  Fisher,  Barnes,  206. 
t  Bl.  Rep.  725.  2  Vern.  696.  Blackhall  v.  Combs,  8  P.  Wms.  70. 
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rupt's  certificate  is  voicl,(t)  yet  a  new  security,  without  any 
fresh  consideration,  given  after  the  certificate,  without 
fi^ud  or  imposition  on  the  bankrupt,  is  valid  and  effec- 
tual, (u)  A  promise  to  pay  an  antecedent  debt^  must 
however  be  express,  distinct,  and  unequivocal,  (k) 

But  the  more  immediate  object  of  inquiry  is  not  the 
general  effect  of  a  new  promise  after  a  certificate  has 
been  obtained,  but  whether  the  bankrupt  can  or  cannot 
be  holden  to  bail  ?  In  consequence  of  the  case  of  Peers 
V.  Gadderer,  (I)  recently  decided  in  the  King^s  Bench,  in 
which  the  whok  of  the  numerous  decisions  upon  thesuln 
ject  were  collected,  it  appeA^,  that  as  it  would  be  a 
question  of  fact,  whedier  the  defendant  had  made  himself 
liable  by  virtue  of  a  new  promise,  the  court  wUI  not  in 
the  interim,  allow  him  to  be  holden  to  bail,  until  that 
question  is  decided,  (m) 

The  statute  53  G.  3.  c.  102,  commonly  called  Lord 
Reddesdale's  Act  (which  was  amended  by  the  statutes 
54  G.  3.  c.  33.,  56  G.  3.  c.  103.,  and  continued  by  the  stat 
59  6. 3.  c.  129.),  having  expired,  a  more  permanent  pro- 
vision for  the  relief  of  insolvent  debtors  in  England,  was 


(t)  Holland  v.  Palmer,  1  B.  &  P.  95. 

(it)  Trueman  v.  Fenton,  Cowp.  546.  Birch  v.  Sharland,  1 T.  R.  715. 
Cullan,  386.  1  Montague,  586.  Ex-parte  Burton,  1  Atk.  255.  Twiss 
V.  Massey,  1  Atk.  67.  Alsop  v.  Brown,  1  Doug.  192.  Bailey  v.  DUIqd, 
3  Burr.  736.  Cockshott  v.  Bennett,  3  T.  R.  763.  Williams  v.  Dvde, 
Peake,  N.  P.  C.  99.  Colls  v.  Levell,  1  £sp.  283.  Besfbrd  v.  Saunders, 
8  li.  Bl.  116.  {k)  Fleming  v.  Hayne,  1  Stark,  N.  P.  C.  a70. 

(1)  2  D. &R.  240.    1  B.  &  C.  116.  s. c. 

(m)  Authorities,  that  he  ought  to  be  discharged— Trueman  v.  Fen- 
ton,  2  Cowp.  544.  Turner  v.  Schomberg,  2  Stra,  1233.  Bailey  v. 
Dillon,  2  Burr.  736.  Wilson  v.  Kemp,  3  M.  &  S.  595.  Mucklow  «. 
St.  George,  4  Taunt  613.  Kemp  v.  Neville,  5  B.  Moore,  21.  Autho- 
rities, tmit  he  ought  not  to  be  discbaixed— -Tidd,  231, 7th  edit.  Drew 
V.  JefFeries,  id.  n.  a.  8  Price,  531.  Best  v.  Barker,  id.  533.  Hewes 
V.  BCott,  6  Taunt,  329.  2  Marsh.  192,  s.  c.  Blackburn  v.  Ogle,  8  Price, 
526.  Some  difficulty  may  however  occur  in  carrying  this  rule  intp 
geaeral  practice,  because  subordinate  questions  must  necessarily  arise 
max  tnay  not  be  considered  as  concluded  by  this  decision.  Does  it  ex- 
tend to  verbal  promises,  or  to  distinct  substantive  securities  ? 
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made  under  certain  reBtrictions^  by  the  statute  ]  6.  4.  1Wm«7 
c.  119.  s.  26.,  which  enacts,  ^'  that  no  prisoner  who  shall  «^j-^-^ 
have  obtained  his  discharge  under  the  act,  shall,  at  any  J"^^ 
time  after  such  discharge,  be  imprisoned  by  reason  of 
the  judgment  entered  up  against  him,  in  the  name  of  the 
assignee;  or  of  any  judgment,  decree,   or  order,  ob- 
tained for  payment  of  money  only,  or  for  debt,  damages,  ^ 
contempt  of  any  court,  ecclesiastical  or  civil,  I^  non- 
payment of  money  or  costs  contracted,  incurred,  oc- 
casioned^  owing,  or  growing  due,  at  the  commencement 
of  actual  custody,  and  expressed  in  such  discharge,  or 
diall  be  in  prison  for  any  costs,  taxed  or  untaxed,  to  the 
payment  of  which  he  may  be   then  liable,  in  conse- 
quence of  any  contempt,  or  in  order  to  the  purging  of  the 
same;  but  that  upon  every  arrest,  any  judge  of  the  court 
from  which  the  process  issued,  may  release  the  insolvent 
out  of  custody,  and  order  the  party  at  whose  suit  he  was 
arrested  to  pay  the  costs," 

Persons  discharged  under  occasional  insolvent  acts,  are 
not  liable  to  be  holden  to  bail  in  respect  of  debts  con- 
tracted prior  to  the  times  prescribed  in  those  8tatutes,(n) 
but  they  may  be  arrested  upon  claims  created  after  the 
periods  specified,  and  before  their  actual  discharge,  (o) 

The  provisions  respecting  fugitives,  do  not  extend  to 
persons  who  have  constantly  resided  abroad,  (p)  or  who 
have  been  in  a  foreign  country  merely  in  the  course  of 


(n)  See  S2  &  fiS  Car.  3.  c.  SO.  S  Wi  &  M.  8.  S.  c.  15.  11  0. 1. 
c.  21.  S  G.  «.  c.  20.  10  G.  2.  c.  26.  ST  G.  3.  c.  85.  44  G.  3.  c.  108. 
45  G.  3.  C.  3.  49  G.  3.  c  115.  51  G.  8.  c.  125.  52  G.  3.  c.  165. 
53  G.  3.  c.  6.  54  G.  3.  c.  28.  60  G.  3.  c.  4.  1  G.  4.  c.  12.  A  party 
to  a  bill  or  note  is  discharged  from  his  liability  by  the  operations  of  an 
insolvent  act.  Sharpe  v.  Iffgrave,  3  B.  &  P.  394.  Lord  Kinniard  v. 
Barrow,  8  T.  R.  49.  Lucas  v,  Winton,  2  Campb.  443.  And  it  seems 
that  the  indorsee  of  a  promissory  note,  payablethrec  months  after  date, 
may  be  discharged  under  an  insolvent  act,  which  takes  place  before  the 
expiration  of  the  time  limited  for  its  payment.  Workman  v.  I^ake, 
€owp.  22.  (o)  Cowp.557.  (p)  iWils.  85. 
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Tenporary   their  trade,  and  not  for  the  purpose  of  avoiding  the  im- 

vzcmption* 

i_^^-^^  portunities  of  their  creditors,  (q)     A  surety  who  is  com- 

Inmlrent      peUed  to  pay  the  debt  of  his  principal  (a  discharged  in- 

Pr.ncipai      solvcut  debtor)  after  the  day  mentioned  in  the  act,  which 

sure  y.   j}g^)^g|.gg,  J|Iq,^  jj^^y  gy^  ^(^^  principal,  and  hold  him  to 

bail,  as  his  insolvency  and  subsequent  discharge  could 
not  be  pleaded  by  the  surety  against  the  creditor's  de- 
mand.(r}  In  the  principal  case  on  this  subject(«)  the  plain- 
tiff was  surety  for  the  defendant  for  payment  of  annuity, 
and  after  the  defendant's  discharge  under  the  insolvent 
act,  51  Geo.  3.  c.  125.,  was  obliged  to  pay  the  annuitant, 
in  consequence  of  which  he  brought  an  action  for  money 
paid,  &c.,  to  which  the  defendant  pleaded  in  bar  that  he 
w&s  in  custody  on  the  1st  of  May,  1811,  and  had  since 
been  discharged  under  an  insolvent  act,  and  that  the 
sums  paid  by  plaintiff  were  paid  in  respect  of  an  annuity 
granted  by  him,  before  the  1st  of  May.  Replication,  that 
after  the  1st  of  May,  and  after  the  discharge,  the  plaintiff 
was  called  upon  to  pay,  and  did  pay,  in  respect  of  such 
annuity,  demurrer,  and  joinder. 

Mr.  Justice  Bayley  observed,  "  Even  in  the  case  of  a 
bankrupt,  if  the  annuity  creditor  does  not  come  in  and 
prove,  but  disregarding  the  bankruptcy,  sues  the  surety, 
the  latter  cannot  insist  on  the  certificate  3  and  if  he  can- 
not, may  he  not  afterwards  resort  to  the  bankrupt  ?  The 
present  is  a  debt  accrued  since  the  debtor's  discharge, 
and  therefore  the  plaintiff  is  entitled  to  judgment.'^ 

The  subsequent  decision  of  Welsh  v.  Welsh  (t)  ex- 


ig)  Sayer*8  Rep.  SOB. 

(r)  Page  v.  Bussell,  2  M.  &  S.  551,  see  Welsh  v.  Welsh,  4  M.  &  S. 
333.  Van  Sandau  v.  Corsbie,  3  B.  &  A.  13.  Flanagan  v.  Watkins, 
id,  186.  Mason  v.  Vere,  2  Bla.  Rep.  1217.  Soutton  v,  Soutton, 
5  B.  &  A.  852, 1  D;  &  R.  521.  s.c.    (») Page  v.  Bussell,  2  M.&  S.  551. 

(0  4  M.  &  S.  333,  see  Van  Sandau  v.  Corsbie,  3  B.  &  A.  13.  Flana- 
gan V.  Watkins,  id.  186.  Soutten  v.  SoHtten,  1  D.  &  B.  581. 
s.  e.  5  B.  &  A.  858. 


CHAP.  III.]  ff^ho  may  be  holden  to  Bail.  113 

pressly  determines  the  point  as  to  a  bankrupt,  suggested   Temporuj 
by  Mr.  Justice  Bay]ey«  as  it  was  there  decided^  that  a  surety^  *^-^-^ 
in  an  annuity  deed,  could  not  compel  the  annuitant  to  come   J°f^^^^°' 
in  and  prove,  under  the  stat.  49  G.  3.  c.  121.,  but  that  if  Prmci^ 
he  was  compelled  to  pay  after  the  issuing  of  the  commis-   *""**"  3^* 
sion,  he  might  maintain  an  action  against  the  bankrupt 
principal,  and  the  certificate  would  be  no  bar. 

This  CB«e,  therefore,  conclusively  establishes  the  right 
of  the  surety,  under  the  1  G.  4.  c.  1 19.,  to  hold  his  prin- 
cipal to  bail,  where  he  has  been  obliged  to  pay  money, 
after  the  insolvent's  discharge,  (ti) 

A  positive  and  direct  promise  to  pay  the  debt  after  £frect  of 
the  insolvent's  release  will  revive  his  liability^  (x)  but  a  JJ|^^*^" 
general  indefinite  engagement  to  liquidate  the  demand  by  charge. 
instalments,  without  specifying  the  amount,  and  time  of 
piay ment,  will  not  render  tlie  debtor  chargeable,  (y)  Where 
the  subsequent  promise  is  conditional^  the  performance  of 
the  condition  must  be  complete^  before  the  commence-^ 
ment  of  the  action,  (z) 

The  liability  of  the  insolvent  to  be  arrested  upon  a 
promise  made  subsequent  to  his  discharge,  to  pay  an  an* 


(u)  By  the  10th  section  it  is  provided,  that  every  creditor  of  any 
prisoner  for  any  sum  payable  by  annuity  or  otherwise  at  any  future 
time  or  times  by  virtue  of  any  bond,  covenant,  or  other  securities  of  any 
nature  whatsoever,  may  be  admitted  a  creditor,  and  shall  be  entitled 
to  receive  the  dividend  of  the  estate  of  prisoner  in  such  manner  and 
upon  such  terms  and  conditions  as  such  creditor  would  have  been  en- 
titled unto  by  the  laws  now  in  force,  if  prisoner  had  become  bank- 
rupt, the  amount  upon  which  such  dividend  shall  be  calculated,  and 
the  terms  and  conditions  upon  which  the  same  shall  be  received,  being 
first  settled  by  tlie  court,  and  without  prejudice  in  future  to  their  re- 
spective securities,  otherwise  than  as  the  same  would  have  been  af- 
fected by  a  proof  made  in  respect  thereof  by  a  creditor  under  a  com- 
mission of  bankrupt,  and  a  certificate  obtained  by  the  bankrupt  under 
such  commission. 

(g)  Hatt  V.  Venlier,  2  Bl.  Bep.  r34.  Best  v.  Barber,  1  Doug.  101. 
.  v)  Mucklow  V.  Si.  Georse,  4  Taunt.  613.  Lynbuy  V2  -Weightman, 
5  £8p.  198.  Bailey  v.  Dillon,  ft  Burr.  736.  Besford  v.  Saunden, 
S  H.  Bl.  116.     Fleming  v.  Hayne,  1  Stark,  370. 

{z)  Hatt  V.  Verdier^  9  Bl.  Rep.  7S4. 
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tecedent  debt,  has  been  for  a  considerable  period  involved 
in  much  doubt  and  uncertainty,  though  it  is  now  pre- 
sumed,  that  it  may  be  inferred  from  Peers  v.  Gad- 
derer,  (a)  that  the  defendant  upon  such  a  promise  cannot 
be  holden  to  bail. 

It  may  perhaps  not  be  superfluous  to  remark,  that 
neither  the  sheriff  nor  his  officers  are  liable  to  an  action  of 
false  imprisonment  for  arresting  persons  released  under 


(a)  1  B.  &  C.  116.  2  D.  &  R.  240.  8.  c.  Prior  to  the  determination  of 
this  case,  it  was  generally  thought  (Horton  v.  Moggrids;ey&  Taunt.  563. 
Blackbourn  v.  Ogle,  8  Price,  536.  Drew  t;.  JefFenes,  id.  531.  Best  r. 
Barker,  id.  533.)  mat  an  insolvent  debtor,  by  a  subsequent  promise,  not 
only  revived  the  demand,  and  rendered  himself  liable  to  be  sued  for  its 
recovery,  but  created  a  good  and  valid  debt  recoverable  at  law,  by  all 
the  ordinary  modes  of  procedure.  It  being  a  general  rule,  that 
the  right  to  arrest,  is  concomitant  with  the  right  to  sue.  (Hesse  v. 
Stevens,  1 N.  R.  134.)  As  the  authorities  on  this  subject  are  exceed- 
ingly at  Variance,  it  may  not  be  inexpedient  concisely. to  mention  them. 
In  the  case  of  Wilson  v.  Kemp,  3  M.  &  S.  595,  the  Court  of  King's 
Bench  decided,  that  an  insolvent  debtor,  after  his  discharge,  could  not 
be  arrested  on  a  subsequent  promise.  This  rule,  it  is  observable,  had 
been  laid  down  in  several  prior  adjudications,  in  that,  as  well  as  in 
the  other  courts.  (Turner  v.  Schonmerg,  2  Stra.  1233.  Bailey  v.  Dillon, 
5  Burr,  736.  Lisle  v.  Jenyns,  Barnes,  81.  Hatt  v.  Verdier,  2  Bl. 
Rep.  784.  Ford  v.  Chilton,  ib.  799.)  The  Court  of  Kind's  Bench  in 
Wilson  V.  Kemp  before  cited,  noticed  a  position  advanced  in  the  5th 
edit,  of  Mr.  Tidd's  Practice,  207,  that  insolvent  debtors  who  have  been 
discharged  under  insolvent  acts  may  be  arrested  for  prior  debts  on  sub^ 
sequent  promises  to  pay  them,  citing  Best  v.  Barker,  8  Price,  533,  as 
an  authority  for  that  rule,  where  the  court  refused  to  set  aside  an  exe- 
cution against  the  goods  of  a  person,  who,  having  been  discharged 
under  the  insolvent  debtors  act,  gave  a  note  to  the  plamtifi',  his  creditor, 
for  the  part  of  the  debt,  which  was  not  paid  under  the  assignment,  and 
Lord  Ellenborough  distinguished  that  case  as  being  inapplicable,  be- 
cause it  was  not  a  motion  to  discharge  the  person,  out  to  set  aside  an 
execution  against  the  goods  of  the  debtor.  But  it  will  be  seen  on  refe^ 
rence  to  that  case,  as  reported  by  Mr.  Price,  that  Lord  Mansfiek)  held, 
that  where  the  remedy  is  taken  away,  and  not  the  debt,  the  debt  maj 
still  be  the  ground  of  a  future  promise  or  security.  In  the  last  edition 
of  Mr.  Tidd's  Practice,  itisstated,  that  an  insolvent  debtor  who  has  taken 
the  benefit  of  the  54  Geo.  3.  c.  28.,  is  not  liable  to  be  arrested  on  a 
subsequent  promise,  and  several  cases  are  cited,  among  others  Wil* 
son  V.  Kemp,  3.  M  &  S.  551.,  omitting  altogether  that  of  Best  v.  Bar- 
ker, 6  Price,  533.  It  will  be  seen  however,  on  perusing  the  judgment 
of  Lord  Mansfield,  that  that  decision  proceeded  on  the  principle  origi- 
nally asserted  by  Mr.  Tidd,  and  fully  bears  him  out  in  the  proposition 
advanced  in  the  former  editions  of  his  work. 
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the  insolvent  acts  for  demands  due  before   their  dis-  Temporary 

i_  ^ .  V  exemption. 

charge.  (A)  v-^*^-^/ 

To  prevent  interruption  accruing  to  the  naval  service.  Seamen  and 
seamen  are,  under  particular  circumstances,  privileged  "*"' 
from  being  hoiden  to  bail.  The  statutes  1  Geo.  2.  a  14. 
s.  15.  and  31  Geo.  2,  c.  10.  s.  28.,  (c)  enact  that  ''no 
person  virho  shall  serve  as  a  petty  ofikser,  or  seaman,  or 
be  embarked  as  a  non-commissioned  oflScer  of  marines 
on  board  any  of  His  Majesty's  ships  or  vessels,  shall  be 
liable  to  be  taken  out  of  His  M ajesty%  service,  by  any 
process  or  execution  whatsoever,  either  in  Great  Britain, 
Ireland,  or  any  other  part  of  His  Majesty's  dominions, 
other  than  for  some  criminal  matter,  unless  such  pro- 
cess or  execution  be  for  a  real  debt,  which  shall  have 
been  contracted  by  such  petty  officer  or  seaman,  or  non- 
eommissioned  officer  of  marines,  when  he  did  not  belong 
to  any  ship  or  vessel  in  His  Majesty's  service,  or  other 
just  cause  of  action ;  and  unless  before  the  taking  out  of 
such  process  or  exe0ition,  the  plaintiff  therein,  or  some 
other  person  on  Jbis  behalf,  shall  make  affidavit  before  a 
judge  of  a  court  of  Record,  or  other  court  out  of  which 
such  process  or  execution  shall  issue,  or  before  some 
person  authorized  to  take  affidavits  in  such  court,  that, 
to  his  knowledge  the  sum  justly  due  to  the  plaintiff,  from 
the  defendant,  in  the  action,  on  which  such  process  shall 
issue,  or  the  debt  or  damage  and  costs  for  which  such 
execution  shall  be  issued  out,  amounts  to  the  value  of 
twenty  pounds  at  the  least,  and  that  such  debt,  so  amount- 
ing to  twenty  pounds  or  upwards,  was  contracted  by  the 
said  defendant  when  he  did  not  belong  to  any  ship  in  His 
Majesty's  service.    A  memorandum  of  such  oath,  shall 


ih)  Tarlton  «.  Fi^er,  Doug.  675 ;  and  see  Sherwood  v.  Benson, 
4  Taunt.  6S1.  (c)  And  see  44  Geo.  3.  c.  IS. 
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be  marked  on  the  back  of  sucli  process  or  writj  for  which 
no  fee  shall  be  taken.  If  such  seaman  &c.  shall  be  ar- 
rested^ contrary  to  the  provisions  of  the  act,  any  of  t^e 
judges  of  the  court  out  of  which  the  process  or  execution 
shall  have  Issued^  upon  complaint  either  of  the  defendant 
or  of  on^,|[:)f  his  superior  officers,  may  examine  into  the 
same  by  the  oath  of  the  parties,  or  otherwise ;  and  by 
warrant  under  his  hand  and  seal,  may  discharge  the  de- 
fendant without  payment  of  any  fee^  upon  due  proof  that 
he  was  belonging  to  one  of  His  Majesty's  vessels^  and  ar- 
rested contrary  to  the  intent  of  the  act ;  and  may  also 
award  to  the  defendant  such  costs  as  he  shall  think  rea- 
sonablcj  for  the  recovery  whereof  he  shall  have  the  like 
remedy  that  the  person  who  takes  out  the  said  execution, 
might  have  had  for  his  costs,  or  the  plaintiff  in  the  said 
action  might  have  had  for  the  recovery  of  his  costs,  in 
case  judgment  had  been  given  for  him,  with  costs  against 
the  defendant  in  the  said  action.'^ 

Armourers,  gunners,  &c.  enlisted  as  common  seamen, 
are  within  the  provisions  of  the  statute  respecting  non- 
cpmmissioned  officers  :(d)  So  is.every  seaman  whose  name 
is  on  the  ship's  books,  notwithstanding  he  may  have  iib- 
sented  himself*  (e) 

Where  a  seaman  is  arrested  for  a  debt  of  less  than  20/., 
and  has  given  bail,  and  is  afterwards,  without  any  collu- 
sion, impressed  into  His  Majesty's  service;  the  bail,  by 
the  equity  of  the  stat.  23  Geo.  3.  c.  33.  s.  22.  are  entitled 
to  have  an  exoneretur  entered,  on  the  bail-piece,  if  they 
Ijave  not  been  indenmified :  (/)  but  where  bail  under 


i.i«  fc^y 


(i)  Bamsley  v*  Archer,  Barnes,  114.  For  a  description  of  petty  or  in- 
ferior officers,  seamen,  and  non-commissioned  officers  of  marines, 
see  the  stat.  32  Geo.  S.  c.  34.  s.  58. 

(e)  Studwell  v.  Bunton,  Barnes,  95. 

(/)  Robertson  v.  Patterson,  d  Smi^,  5^.    7  Bast,  405,  t.  c. . 
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similar  cireumstanees,  have  permitted  tfae  plaintiff  t6  Temponry 
proceed  against  them  to  judgment^  they  will  not  be  re-  i^^!^^ 
Heved :  Uf\  as  they  ace  not,  after  judgment  has  been  ob-  Seamen  and 

"      "^  Marinen. 

tained,  in  such  4  situation  that  they  could,  according  to  Liability  of 
the  genei'al  ociurse  of  proceeding,  (A)  discharge  them^  leamin  &c. 
selves  by  surrendering  their  principal. 

The  Stat.  44  G.  3.  c.  13.  s.  1.  enacts,  ^*  That  if  any 
seamait,  &c.  pay  the  debt  for  which  he  has  been  arrested, 
give  a  baiUbbnd,  or  be  otherwise  Entitled  to  be  discharged 
out  oiP  custody^  the  sheriff,  Asc.  in  whose  custody  he  shall 
be,  shall  not  discharge  any  such  seaman,  &c.  out  of  his  or 
their  custody,  either  on  satisfaction  of  the  debt,  or  want 
of  prosecution,  or  upon  acquittal  of  the^e^bt,  or  want  6f 
prosecution,  or  upon  acquittal  of  the  Charge  upon  lehich 
such  seaman,  &c.  shall  be  in  custody  as  aforesaid,  or  oii 
bail,  or  by  consent,  &c.,  but  shall  detain  every  such 
seaman  in  his  or  their  custody;  and  with  convenient 
•peed  convey,  and  securely  deMve^  him  t^  the  com-^ 
mander-in-ehief  of  some  of  his  Maji^sty'^s  ships,  or  to  some 
authorized  commissioned  officer,  &c.  nearest  to  the  place 
where  such  seanmn,  &c.  shall  be.  In  order  that  he  may  be 
kiept  to  serve  on  board  the  fleet  as  before."  (t) 

In  the  annual 'Mutiny  Acts  similai*  regulations  ane  in^   So]ifiexg,&«. 


Bryan  v.  Woodward,  4  Taunt.  557. 
(A)  Bond  V.  Isaac,  1  Burr.  339. 

(t)  And  s.  4.  enacts,  **  That  in  case  any  sheriff,  gaoler,  or  other 
officer,  or  officers,  shall  not  securely  convey,  and  deliver  any  such  sea- 
men, &c.  to  such  commander-in-chief,  &c.,  but  shall  either  wilfully, 
or  negligently,  permit  such  seamen,  &c.  to  escape,  every  such  sheriff, 
goaler,  or  other  officer  or  officers  shall  Ibr  every  such  offence,  forfeit 
lOO/.  to  be  sued  for  h^  action  of  debt.''  A  common  informer  may  re- 
cover the  penalty  ^ven  by  this  Act  against  the  sheriff,  for  the  miscoQ- 
duct  of  his  hoilijf^  in  wilnilty  sufierin^  a  seaman  to  go  at  large,  who 
had  been  taken  out  of  the  Kmg*s  service,  by  arrest  on  civil  process,  oi^ 
which  he  was  afterwards  bailed,  instead  of  dehyering  him  over  to  the 
chsu'ge  of  a  proper  naval  ofbcet,  Sturmy  v.  Smith,  11  East,  25.  Sei^ 
•Woodgate  «.  KnatchbuU,  9  T.  R.  148.  P^chell  v.  Layton,  id.  5 IS, 
'  Stanway  v.  Perry, «  B.  &  P.  157. 
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Temporary    troduced  for  the  protectipu  of  soldiers  in  His  Majesty's 

exemption.  *  ^       ^ 

\^^^,^m^  service,  as  the  above  statutes  have  afforded  to  seamen  and 
Soldiery  &c.  naarines.  The  stat.  56  G.  3,  c.  108.  s.  122.  (fc)  enacts, 
^*  That  no  per$on  whatsoever,  who  is  or  shall  be  listed,  and 
eoter  himself  as  a  volunteer  in  His  Miyesty's  service  as  a 
soldier,  shall  be  liable  ^>  be  taken  out  of  thatf  service,  (I) 
ij  any  pit>ce68  or  execution  whatsoever,  other  than  for 
some  criminal  matter,  unless  for  a  real  debt,  or  other 
just  cause  of  action ;  and  unless,  before  the  taking  out  of 
such  process  or  execution  (not  beiag  for  a  criminal  mat*- 
ter)  an  affidavit  shall  be  made  that  the  original  sum  justly 
due  and  owing  to  the  plaintiff  from  the  defendant. ii^  the 
action  in  wUok  such  process  shall  issuer  or  the  origioal 
debt  for  which  such  execution,  shall  be  sued  out,  amounts 
to  the  value  of  202.  at  least,  oyer  and  above  ^U  costs  of 
suit  in  the  same  action,  or  in  any  othep  action  on  which 
the  same  shall  be  grounded.(m}  A  memorandum  of  such 
oath  shall  be  marked  on  the  back  of  such  process  or  writ, 
£9r  which  memorandum  or  oath,  no  fee  shall  b^  tai^m 
And  if  aiiy  person  shall  nevertheless  be  arrestedf  con- 
trary to  the  intent  of  this  act,  it  shall  and  may  be  lawful, 
for  one  or  more  judges  of  such  court,  upou  complaint 
thereof  made  by  the  party  himself,  or  by  any  of  hti$  su- 
perior officers,  to  examine  into  the  same,  by  the  oath  of 


(ft)  See  1 G.  2.  c.  14.  s.  15.,  5  G.  2.  c.30.  8. 6.,  6  G.  2,  c.  3.  s.  81., 
S9  G.  2.  c.  2.  S.  14.y  30  GeQ.  2.  C.  8.  S.  20.»  32  G.  3.  C.  33.  S.  22.,  32  G.  3. 
c.3d.  S.22.,  32  G.  3.  c^34.  s.8.,  37  G.  8.  c.  9.,  37G.3.  c.33.  s.  ^3., 
44  G.  3.  C.  13.,  44  G.  3.  c.  54.  8.  21.,  53  G.  3.  C.  17.  9.  27.,  55  G.  3^ 
c.  ipS.  s.  122.,  59  G.3.  c.  9.,  uid  1  &  2  G.  4.  c.  9.  8. 133.  ^one  of 
th^se  acts  extend  to  commusUmed  officers. 

(A  Where  process  issues  agaiost  a  person  within  the  protection 
of  these  acts,  the  sheriff  may  return  specially  tbat  he  is  pri«iileged. 
Sheriff  of  Middlesex's  case,  2  Ld.  Raym.  1246. 

(?/«)  Formerly,  when  the  debt  did  not  amount  to,  the  sum  required 
by  the  act^  but  the  accumulation  of  costs  in  the  course  of  the  proceed- 
ip^  extended  it  beyond  the  necessary  sum,  the  defendant  might  have 
b^^n  a^^re^ittad  in  an  adion  on  the  judgment.  Nichols  «.  Wilder, 
Barnes,  432. 
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the  parties  or  otherwise,  and  by  warrant  under  his  or  Temparwy 

exemption. 

their  hands  and  seals^  to  discharge  such  soldier,  without  *_^^— ,^ 
paying  any  fee  or  fees,  upon  due  proof  made  before  him  Soidieri,^c. 
or  them  that  such  soldier  was  legally  enlisted  and  ar- 
rested contrary  to  the  intent  of  this  act ;  and  also  award 
to  the  party  so  complaining,  such  costs  as  such  judge  or 
judges  shall  think  reasonable;  for  the  recovery  whereof, 
he  shall  have  the  like  remedy  that  the  person  who 
takes  out  the  said  execution  might  have  had  for  his 
costs,  or  the  plaintiff,  in  the  like  action,  might  have  bad 
for  the  recovery  of  his  costs,  in  case  judgment  had  been 
given  for  him  with  costs,  against  the  defendant  in  the  said 
action." 

In  the  construction  of  these  acts,  the  courts  have  To  what 
universally  determined  that  they  are  not  confined  in  their  of  soiluen 
operation  to  common  soldiers  or  troopers, (n)  but  extend  to  ^*^JJJJ"** 
all  non-commissioned  or  warrant  officers,  as  gunners,  (o) 
seijeants,  and  drummers,  (p)  In  answer  to  an  objection 
against  the  discharge  ctf  a  gunner,  on  the  ground  that  he 
received  additional  pay  beyond  the  ordinary  stipend  ol  a 
eoRnmon  soldier,  and  took  a  particular  oath,  the  court 
said,  ^'  that  a  gunner  is  within  the  description  of  a  com- 
mon soldier,  the  extra  pay  is  only  a  remuneration  for 
the  more  than  ordinary  skill,  necessary  to  fulfil  the  duties 
of  auch  an  appointment."  (q)  But  a  drill  seijeant  in  a 
volunteer  corps,  though  subject  to  the  regulations  of  the 
Mutiny  Act,  according  to  the  stat.  44  Geo.  3.  c.  54.  s.  2h 
relating  to  volunteer  courts  martial,  is  not  privileged  as  a 
regular  soldier  from  being  holden  to  bail  in  respect  of 
debts  contracted  under  20/.  (r) 


(n)  Bailey  v,  JennerSy  1  Stra.  9. 

(o)  Johnson  V.  Looth,  1  Stra.  7.    10  Mod.  846.  s.  c^ 

lp\ 1  WiU.  Sie.    1  Bl.  Rep.  «9.  s.  o. 

(y)  Johnsdn  «.  Louth,  1  StracT.    10  Mod.  346.  s»c. 
(r)  Rickman  v.  Studwick,  8  East,  105. 
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It  cannot  be  objected  against  the  discharge  qf  a  sol- 
dier, who  has  recently  enlisted,  that  he  has  not  eom- 
menced his  military  avocations;  the  only  questioE  the  court 
have  to  consider  is,  whether  he  is  or  is  not  a  soldier.  The 
fact  of  his  eolistinent  and  receiving  pay,  ai'e  sufficient  to 
invest  him  with  that  character,  (s) 

The  protection  from  arrest,  i^brded  to  soldieirs  under 
these  acts,  is  confined  to  ciml  cietions.  Hence  a  soldier 
on  whom  an  order  of  bastardy  has  been  made,,  may  ho 
committed  until  he  find  sureties  for  pf^ymient  of  the  al- 
lowance ;  (0  and  on  the  same  principle  it  has  been  re*r 
solved  that  a  spldier  in  actual  service,  is  not  protected 
from  being  committed  to  prison  for  want  of  snretiie%i 
under  the  stat.  0  Geo^  2.  c  12.  s.  31.  upon  an  oath  charg- 
ing him  to  be  the  father  of  a  child  likely  to  become  a 
burden  to  the  parish,  (u) 

As  the  exemption  from  arrest  is  not  the.  privilege  ;Pl 
the  soldier,  but  the  immunity  of  the  public,  the.  bail  vfiU 
not  in  general  be  relieved  from  their  liability,  wb^e  they 
are  in  sath  a  situation  that  they  eould  not,  c^msi^tentLy 
with  the  practice  o(  the  court,  discharge  themselves  hy 
surrendering  their  principal,  (or)  Thus  where  a  nnHkr 
t^ommisffloued  officer  had  been  arrested,  and  given  baiy^ 
the  Court  of  Common  Pleas  refosed,  after  judgment^  r^ 
covered  against  the  latter*  to  set  aside ,  the  proceedings^ 
and  cancel  the  bail*bood#  (y) 

Although  a  person  cannot  be  taken  out  of  hisMajestyfs 
service  other  than  for  some  criminal  matter;  yet  he  ooHQr 
be  siurendcored  by  his  bail  m  their  own  discharge,  (z)     . 


(0  Bayley  v.  Jenners,  1  Stra.  2.        (t)  Rex  v.  Archer,  4  T.  R.  «70k 
(*)  The  King  v.  fiowen,  5  T.  R.  156.    NoL  Rep.  186,  s.  c, 
( j)  Robertson  v.  Paterson^  7  East,  405.    S  Smith,  556»  s*  o. 
(^)  Bryan  v.  Woodward,  4  Taunt.  557. 

(z)  Bond  V.  Isaac,  1  Burr.  389.  See  Horn  v.  Sirenfoni,  1  D«  &  K« 
N.P.C.  «0. 
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The  statutes  50  Ed.  8.  c.  5.  &  1  R.  2.  c,  15;  privilege  Temporary 
clergymen  from  being  holden  to  bail  in  going  to  and  ^^f-^-m^* 
returning  finom  church,  and  during  the  performance  of  cuiHnnctt. 
divine  service ;  but  these  acts  afford  no  protection  where 
tbe  parties  claiming  it  unnecessarily  prolong  their  slay 
in  church  with  a  firaudulent  design  of  avoiding  legal 
process,  (a) 

The  Toleration  Act  and  subsequent  statutes  do  not 
merely  entitfe  Protestant  dissenters  to  an  exemption  from 
penalties,  but  afford  protection  to  their  religious  worship^ 

• 

imd  to  the  ftmds  deistined  for  its  support.  It  is  there^ 
fore  conceived,  that  the  privilege  created,  or  rather  re- 
cognized by  SO  Ed.  3.  c.  5.,  extends  to  those  who  conduct 
the  religious  services  of  dissenters,  and  since  the  81  Geo.  9. 
c.  32.  to  persons  officiating  at  Roman  Catholic  chapels*  ^ 
In  a  book  of  considerable  authority  (6)  it  is  laid  down 
9B  a  general  proposition,  that  the  arrest  of  a  clergyman, 
under  civil  process,  whilst  engaged  in  the  bona  fide  fuU 
fitment  of  his  clerieai  duties,  is  a  fidse  imprisonment; 
but  tbe  accuracy  of  this  position  appears  extreniely 
doubtful,  as  it  is  totally  irreconcilable  with  that  rule  of 
law  which  establishes  the  distinction  between  the  arrest  of 
a  person  not  originally  subject  to  be  holden  to  bail,  and  of 
B  person  who  is  in  general  liable,  but  who  is  entitled  at 
the  time  of  the  process  being  executed, .  to  some  tempo- 
rary or  particular  exemption.  The  arrest  of  the  latter 
would  not  be  illegal,  though  the  party  might  be  entitled 
to  be  discharged  on  motion,  (c)  From  this  iiile,  itis 
conceived,  that  an  action  of  trespass  could  not  be  sus- 
tained, and  that  no  other  spede9  of  remedy  could  be 


I         ■    i«         II  ^^^^—.^^—»»»——^i»^i—^.^T— —*—*»»*- 
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(a)  12  Co.  100.  (b)  5  Bac.  Ab.  565. 

(c)  Tarlton  v.  Fisher,  Doug.  676.    Parsons  v,  Lloyd,  3  Bl.  845. 
3  Wils.  341.  s.  c. 


Temporary 
exemptiop* 


AUeaf. 


132  Bail  in  Common  Law  Actions.  [pabt  i. 

adopted^  beyond  moving  for  the  party's  discharge,  (cc) 
Aliens  have,  in  general^  no  privilege  from  arrest^  and  as 
the  Stat.  38  Geo.  3.  o.  50.  s.  9.  (d)  which  was  enacted  by 
the  legislature  to  protect  foreigners  residing  in  this  king- 
dom>  who  had  quitted  their  own  country  in  consequence 
of  the  French  revolution,  has  expired,  with  the  causes 
which  originally  gave  rise  to  its  introduction,  it  will  be 
unnecessary  to  examine  the  cases  ou  the  subject. 
Insane  per.  There  is  uo  prohibition  in  the  law  of  England  against 
arresting  a  lunatic,  (e)  He  is  amenable  to  civil  process^ 
and  subject  to  the  same  restrictions,  as  persons  free  from 
mental  alienation.  (/)  The  courts  have  therefore  refused 
to  dischaiige  a  defendant^  on  the  ground  that  he  was  in- 
sane at  the  time  of  being  holden  to  bul,  (jsi)  even  al- 
though the  fact  of  insauity  had  been  established  by  a 
commission  of  lunacy  prior  to  the  arrest.  (A)  And  the 
same  practice  obtains  where  the  defendant  has  become 
insane  subsequent  to  the  period  when  he  was  taken  into 
custody,  (t )  In  a  late  case^  where  a  return  to  a  writ  of 
latUat  stated,  that  the  defendant  was  insane,  and  could 
not  be  removed  without  great  danger,  and  had  conr 


(cc)  In  the  principal  case  on  tlie  subject  (12  Co.  100,  see  9  ib.  66. 
Wilson  v.  Guttery,  5  Mod.  95.  8.  c.  by  the  name  of  Wilson  v.  Tucker, 
1  Salk,  78)y  it  is  said  that  the  party  grieved  may  have  an  action  upon 
the  statute  50  £d.  3.,  for  when  any  thing  is  prohibited  by  an  act  of 
parliament,  although  the  particular  form  of  action  is  not  specified,  yet 
an  action  on  the  case  lies  upon  it  as  upon  the  stat.  of  Marlbridge.  See 
Cameron  v,  Lightfoot,  2  BI.  Rep.  1190.  Tarlton  v.  Fisher,  Doug.  671, 
Anon.  Lofft.  433. 

(rf)  See  41  Geo.  3.  c.  106.,  42  Geo.  3.  c.  92.  s.  1.,  43  Geo.  3.  c.  155.  s.  1, 
54  Geo.  3.  c.  155.  8. 1.,  65  Geo.  3.  c.  54.  s.  1.  Sinclair  v.  Charles 
PhiUipe,  Monsieur  de  France,  S  B.  &P.  363. 

(e)    See  2  Rol.  Ah.  547.  pi.  11.  3  Bac.  Ah.  Idiot,  E.  Hob.  134. 

(./)  Steel  V.  Alan,  2  B.  «b  P.  862.  Pillop  r.  Sexton,  3  id.  550. 
Cock  V.  Bell,  13  East,  355.  Kemot  v.  Norman,  2  T.  R.  390.  Nutt  v. 
Vemcy,  4T. R.  121.    Ibbotson  v.  Lord  Galway,  6  T.  R.  133. 

(g)  Nutt  r.  Vemey,  4  T.  R.  121.    As  to  relief  in  equity,  see  6  Vcs. 

Nb)  Steel  V,  Alan,  8  B.  &  P<  362. 

>■)  Kemot  V.  Normain,  2.  T.R.  39.  * 
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tinued  so  until  the  return  of  the  writ,  the  Court  of  King's  Temponrf 

txenvtioii* 

Bench  refused  to  grant  an  attachment  against  the  sheriff,  v««rv-«^ 
and  observed,  "  that  as  they  were  in  possession  of  the  ^""^  P«'* 
facts,  they  would  not  interfere  by  attachment^  but  leave 
the  party  to  his  remedy  by  action,  if  he  thought  he  could 
make  any  thing  of  it."  (k) 

It  seems  that  in&nts  have  no  privilege  from  being  isftiits. 
holden  to  bail.  The  circumstance  of  the  party's  being 
under  age,  will  not  induce  the  courts  to  discharge  him  on 
a  mere  summary  application.  Granting  indulgencie8(/)  of 
this  kind,  would  be  in  effect  trying  by  affidavit  the  merits 
of  the  question  intended  to  be  submitted  to  the  jury. 

Prior  to  the  passing  of  the  stat.  29  Car.  2.  c.  7«  s*  6.  an  No  arrest 
arrest  being  a  ministerial  and  not  a  judicial  act,  would  on  a  Sun- 
have  been  lawful  on  a  Sunday;  (tn)  but  by  that  act  all  ^'^* 
arrests  under  civil  process,  on  that  day,  are  prohibited ; 
it  enacting  ^^  that  no  person  upon  the  Lord's  day,  shall 
serve  or  execute,  or  caused  to  be  served  or  executed,  any 
writ,  process,  wartant,  order,  judgmfent  or  decree  (ex- 
cept in  cases  of  treason,  felony,  or  breach  of  ttie  peace);  (n) 
«nd  that  the  service  of  every  such  writ,  &e«  shall  be  void, 
and  the  person  or  persons,  so  serving  or  executing  the 
sanie^  shall  be  as  liable  to  the  suit  of  the  party  grieved, 
and  to  answer  damages  to  him  for  doing  thereof,  as  if  he  or 
tbey  had  done  the  same  without  any  writ  or  process." 

It  being  a  matter  of  public  policy  that  no  proceedings 
^  t^  nature  described  in  this  statute  should  be  had  on  a 
Sunday^  no  assent  by  the  party  to  waive  the  irregularity 
will  prevent  the   court  from  interfering,  to  set  them 


(k)  Cavcnagh  v,  CoUett,  4  B.  &  A.  279.,  and  sec  Anderson's  bail, 
2  Chit.  Rep.  104.  (0  Madox  v.  Eden,  1  B.  &  P.  480. 

(m)  Mackalley's  case,  s.  c.     9  Co.  66  c.    Cro.  Jac.  280. 

(n)  An  arrest  on  a  bastardy  warrant  is  not  within  this  exception. 
Taylor  v.  Freeman,  Gloucestwf  Xent  Assizes^  ITST,  died  2  Selwya's 
N.P.  876.  5th  ed. 
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aside,  even  after  a  rule  to  plead  has  been  given ;  (o)  and 
the  arrest  being  absolutely  void,  an  action  of  trespass 
for  false  imprisonment  may  be  suj>p<)rted  against  ttoe 
sheriff  or  his  officers,  (p) 

It  has  been  said  that  the  courts  will  not  discharge  the 
party  on  motion,  but  leave  him  to  hi6  remedy  by  ac-^ 
tibn,  (9)  In  Parker  r.'More,^)  Holt,  C.  J.  is  reported 
to  have  observed,  that  if  the  courts  woiild  relieve  atall  bf 
summary  interposition,  it  must  be  through  the  medtufii 
of  Bn  audita  querela;  for  whether  the  arrei^t  was  on  ift 
Sunday  or  not,  is  a  fact  capable  of  being  traversed.  But 
the  oiher  judges  determined  that  the  party  ought  to  be 
relieved  on  motion,  and  as  the  latter  opinion  is  consoimnt 
with  the  modern  practice  of  invariably  affording  the  same 
relief  on  A  snmmarv  application,  as  was  anciently  obi 
tained  by  an  audita  querekiy  it  is  presumed' 'that  a  party 
arrested  under  such  circumstances  would  beimmiediately 
discharged,  {s} 

A  Burgess  of  a  borough^  during  his  attendance  at  an 
dection  of  c6-burgesses  under  a  summons  from  the 
nsayor,  pursuant  to  a  mmdamus  directed  to  the  aggregate 
body  of  the  corporation^  is  not  privileged  from  arrest*  (I) 
Gibbs,  C.  J.  {u)  in  delivering  the  judgment  of  the  Court  in 
Nixon  V.  Burt,  said,  '^  no  case  has  been  alluded  to  in  the 
argument^  vdiidh  beare  the  slightest  resemblance  to  the 
prei9ent;**-we  nrast  therefore  decide  on  principle.  The 
defendant  claimed  his  privilege  on  the  ground  th»t  he 


(0)  Taylor  v.  Phillips,  S  feat,  155.    See  "Roberts  v.  Monkhoiise, 
8  East,  547. 

.  (p)  Wilson  v.  Tucker,  1  Salk.  78  s,  c.  by  the  name  of  Wilson  ». 
Guttenr,  6  Mod.  95.  See  Parrot  v.  Mumford,  2  Esp.  N.  P.C.  585. 

(g)  Ibid. 

(r)  6  Mod.  <^5.    3  Salk.  148.  s.  c.  by  the  name  of  Moore*s  case. 

Lord  Hayiii.  lOSg.  9.C. 

(5)  Sec  Taylor  v.  Phillips,  S  East,  155. 


2  Lord  Raym.  1028.  9.c. 

iec  Taylor  v.  Phill .  , 
(t)  Nixon  V,  Burt,  1  B.'Moore,  413. 


(ti)  Ibid.  418. 
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was  performing  an  incumbent  duty,  prescribed  by  tbe  Temponiy 

cxcinption. 

terms  in  the  writ  of  mandamus,  and  that  if  he  had  not  i^^^^^^ 
performed  such  diity^  he  would  have  been  liable  to  per-  Pe»on8at- 
sonal  punishment.    It  is  quite  clear,  that  if  no  m^mdamtis  corporate 
had  issued,,  that  the  attendance  of  the  defendant  at  the  ^^ 
election,  under  the  circumstances  of  this  case,  would  not 
have  privileged  him  from  an'est.     Elections  of  this  na- 
ture are  of  daily  occurrence,  and  as  no  instance  has  been 
referred  to,  where  a  defendant  has  been  considered  en- 
titled to  the  privilege,  we  think  there  is  no  ground  for 
his  being  discharged.''    Here  too,  the  election  was  en- 
forced by  virtue  of  a  mandamus,  not  directed  to  the  de- 
fendant individually,  but  to  the  corporation  at  large,  and 
was  served  on  the  mayor  of  such  corporation  as  the  pre- 
siding officer.    Although  such  service  is  sufficient,  still 
the  case  would  have  been  widely  diflFerent,  if  the  m/inda- 
mus  had  been  addressed  to,  and  served  personally  on  the 
defendant. 


SECTION  III. 

KXEMPTION    ON  ACCOUNT  OF  LOCAL  PRIVILEGE.'    * 

Although  many  of  the  grounds  of  exemption  from 
arrest,  (is  parties  to  a  suit,  witnesses,  and  clergymen, 
enumerated  in  the  immediately  preceding  section,  may 

■ 

be  considered  partly  of  a  local  and  partly  of  a  temporary 
nature,  the  present  section  will  be  confined  to  exemp- 
tions, founded  strictly  and  exclusively  on  the  local  situa- 
tion of  the  individuals  claiming  the  privilege,  and  beyond 
which  limited  locality  no  exemption  from  arrest  can  be 
created  for  the  shortest  interval  of  time. 

The  respect  due  to  the  Sovereign  protects  parties  from  in  the 
arrest  whilst  actually  in  bis  presence  (x)  or  in  one  of  the  tence. 
royal  palaces. 


(jr)  3  BK  Com.  389. 
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*^^^  Nor  can  any  arrest  be  made  or  process  executed  within 

Exemption  i  ,  i» 

^j-^-^^  a  limited  district  of  the  royal  res^idence.  (y) 
neighbour-         ^^^  boundaries  of  what  is  technically  denominated  the 
hood  of  the    verge  of  the  palace  of  Westminster,  is  described  by  the 
Uce    ^^      statute  28  Hen.  8.  c.  12.  to  be  from  Charing  Cross  to 
Westminster  Hall ;  {z)  but  the  arrest  having  being  made 
within  the  verge  of  the  palace,  will  not  create  any  ground 
for  discharging  the  defendant  out  of  custody.    The  owner 
of  the  franchise  whose  exclusive  jurisdiction  has  been  en- 
croached upon,  is  the  party  to  complain,  and  the  person 
making  the  arrest  will  be  amenable  to  him. (a)   But  where 
the  process  issues  out  of  the  palace  court  at  Westminster, 
it  may  be  lawfully  executed  within  the  palace,  notwith- 
standing the  King  is  actually  resident  there,  and  no  leave 
has  been  obtained  from  the  Board  of  Green  Cloth.  (6) 

To  confer  this  privilege,  it  is  not  necessary  that  His 
Majesty  should  be  absolutely  or  virtually  dwelling  in  the 
palace  at  the  time  of  the  arrest.  In  a  late  case,  (c)  Liord 
Ellenborough  said  ^'  The  question  of  the  discontinuance 
of  any  place  as  a  palace  of  residence,  which  had  at  any 
time  been  so  used  by  the  Sovereign  upon  the  throne^ 
might  involve  in  its  discussion  many  extremely  deli- 
cate circumstances.  It  would  not  be  a  very  seemly 
matter  of  inquiry,  whether  His  Majesty  had  by  any, 
and  by  what  manifestations  of  his  royal  will,  indicated 
a  purpose  of  not  returning  to  any  particular  palace. 
So  long,  however,  as  the  emblems  and  ensigns  of  his 
kingly  dignity  are  preserved  in  such  palace,  and  the 
apartments  exclusively  appropriated  to  his  use,  are  by 

(y)  Elderton's  case,  3  Salk.  91.  8,  c.  S84.    9  Id.  Raym.  978.  s.  c. 

6  Mod.  73.  8.  c.    Holt,  590.  s.  c.     28  Hen.  8.  c.  12.    3  Bl.  Com.  389. 
9  Inst.  548.    3  Inst.  140.    4  Inst.  138.    3  T.  R.  735.   Rex.  v.  Stobbs. 

(z)  4  Coke,  46. 

(fl)  Fitzpatrick  v.  Kelly,  cited  3  T.  R.  740.  Bardett  v.  Hebbes, 
5  T.  R.  687.    Carrett  v,  Smallpage,  9  East,  341.    Sparks  v.  Sj^ink, 

7  Taunt.  311.    Batson  v.  McLean,  2  Chit  Rep.  48.  51. 

(b)  Rex  V.  Stobbs,  3  T.  R»  735.    See  28  £dw.  1.  stat.  3.  c.  3. 
(r)  Winter  v.  Miles,  10  East,  581.  s.  c.    1  Campb.  475.  n. 
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his  immediate  servants  kept  ready  and  in  a  fit  con-   Local 
ditian  to  receive  him  at  any  time;  whilst  others  are  ^^^P^ 
kept  in  like  manner  for  the  use  of  his  officers ;  and  in.tfae 
some  are  immediately  occupied  l^y  His  Majesty's  sons;  h^ of  the 
and  no  such  use  made  of  the  rest  of  the  palace  as  to  w^'^*' 
preclude  or  materially  interrupt  His  Majesty's  return  to 
it  whenever  he  might  choose  so  to  do.  His  Majesty^  we 
think,  may  be   considered  as  virtually  residing  there. 
Had  it  indeed,  distinctly  appeared  in  evidence,  that  the 
immediate  personal  residence  of  His  Majesty  was,  by  means 
of  any  occupation  of  the  palace,  incompatible  therewith, 
rendered  impracticable,  we  might  have  formed  a  very 
different  conclusion  on    the  subject  before  us.     And, 
whenever  a  case  so  circumstanced  shall  occur,  the  court 
will  not  feel  itself  bound  by  any  thing  now  laid  down, 
from  directing  a  jury  that  the  exemption   in  question 
ought  in  such  a  case  to  be  disallowed."    So  in  Batsoii 
V.  Maclean,  (d)  an  arrest  within  the  Tower  was  deter- 
mined  to  be  irregular,    as   the  King's    servants  (the 
yeomen)  residing  there,  is  sufficient  to  invest  the  Tower 

with  the  privilege  of  a  royal  residence. 

11^— —■       Ill  ■  ■ I  I  1 1  I  1 .  1 1 1  I  . .. ,       I  1 1 1    III 

(d)  2  Chit.  Rep.  51.  Fifteen  yards  |)aTed  from  the  gate  of  the  Tower 
are  equally  priTileged  with  the  Tower  itself. 

As  great  inconveQience  accrued  from  indieeBt  persons  resorting  to  a 
number  ofpretended  privileged  places  to  elude  public  justice,  under  the 
pretence  oftheir  having  been  palaces  of  the  crown,  (especially  in  London 
and  South wark,  such  as  WhiteFriars,  Savoy,  Salisbury  Court,  Ram  Alley, 
Mitre  Court,  Fuller's  Rents,  Baldwin's  Gardens,  Montague  Close,  or  the 
Minories,  Mint  Clink,  Deadman's  Place,  within  the  hamlet  of  Wapping 
or  .Stepney^  all  these  sanctuaries  are  now  abolished,  and  by  the  stats. 
8  &  9  W.  3.  c.  27.  s.  15.,  9  Geo.  1.  c.  28.  s.  1.,  11  Geo.  1.  c.  22.  s.  1. 
'^  Persons  opposing;  the  execution  of  any  process  in  such  pretended 
privileged  places  within  the  bills  of  mortal!^,  or  abusing  any  officer  in 
his  enoeavours  to  execute  his  duty  therein,  so  that  he  receives  bodily 
hurt,  shall  be  guilty  of  felony,  and  transported  for  seven  years.  AnU 
persons  in  disguise,  joining  in  or  abetting  any  riot  or  tumult  on  such 
account,  or  opposing  any  process,  or  assaulting  or  abusing  any  officers 
executing  or  having  executed  the  same,  shall  be  felons  winiout  benefit 
of  clergy." 

An  arrest  may  be  also  lawfully  made  within  the  X»6erty  ^^  Balis, 
Freem.Rep.  968.  pi.  474. 
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Civil  process  cannot  be  executed  in  the  King's  courts 
of  justice,  whilst  the  judges  are  sitting  there  (e),  and  it 
has  even  been  considered  a  contempt  to  make  an  arrest, 
in  Palace  Yard,  sedente  curia.  (/) 

Analogous  to  this  exemption,  is  the  prohibition  of 
arrests  in  church  and  churchyards^  during  divine  service, 
which  are  expressly  interdicted  by  the  statutes  50  Ed.  3* 
c.  6.,  and  1  R.  2.  c.  15.  and  though  the  arrest  under 
such  circumstances  would  not  be  void,  (g)  it  is  said,  the 
painty  might  be  indicted,  (h) 

The  recognized  maxim  /^  that  every  man's  house  is  his 
castle,"  is  founded  upon  the  apprehension,  that  if  the. 
outer  door  was  allowed  to  be  broken  open,  it  would, 
expose  the  house    to  encroachment  and  depredation* 
Hence  no  man  can  be  forcibly  arrested  in  Ms  own  bouse  (t) 
if  the  outer  door  be  shut,  (fc)     But  when  the  officer  in: 
execution  of  civil  process  has  once  gained  peaceable- 
possession,  this  argument  is  inapplicable;  and,  he  may 
ent^r  forcibly  either  through  an  inner,  door. or  a  win-- 
dow,  (l)  even  if  it  be  the  apartment  of  a  lodger,  (m) 

An  actual  residence  within  the  walls  of  a  prison,  al- 
though not  by  compulsion,  exempts  the  defendant^  from 
arrest,  and  the  only  mode  of  proceedihg  is  by  lodging  a 
detainer  against  the  party,  (n) 


(e)  3  Inst.  41. 140.    3  Bl.  Com.  389. 

r/)  Long's  case,  2  Mod.  181.  Sed  vide  Bochenham's  case,  1  Leo.  lOf ; 

(g)  Dr.  Butler's  case,  «  Keb.  777.    2  Bulstr.  72. 

(A)  Crouther's  case,  Cro.  Eliz.  654.  Prinsor's  case,  Cro.  Car.  60^. 
See  29  Car.  2.  c.  7. 

(t)  This  privilege  is  confined  to  the  dwelling-house  of  the  defendant, 
for  if  he  be  in  the  house  of  a  stranger,  the  sheriff,  after  a  demand  and 
refusal  to  execute  the  process,  may  break  open  the  outer  door.  Fdrts. 
319.  Semayne*scase,d  Co.  91.  RatclifFe  v.  Burton,  3  B.  &  P.  223. 
Hutchinson  v.  Birch,  4  Taunt.  619.  Cooke  v.  Birt,  5  Taunt.  765. 
Johnson  v,  Leigh,  6  Taunt.  246.  (k)  Semayne's  case,  5  Co.  91. 

Lee  V.  Gansell,  1  Cowp.  1.    Loft.  3T5.  s.  c. 

(/)  Lloyd  V.  Sandilands,  8  Taunt.  250.  Com.  Dig.  tit.  Distress,  A.  3. 

(m)  Lee  V.  Gansell,  1  C<»wp*  1. 

(n)  Wilkinson  v.  Jacques,  3  T.R.  592.  Rose  «i.  Christfield,  1  T.R.  591, 
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SECTION  IV. 

CONSBQUBNCES  OF  HOLDING  TO  BAIL  PRIVILEGED  PERSONS. 

Although  in  enumeratiDg  the  different  classes  of  indi- 
viduals protected  from  being  holden  to  bail^  and  the  various 
circumstances  which  conduced  to  create  such  an  immu- 
nity^ the  mode  of  taking  advantage  of  the  privilege  was 
pointed  out  under  its  appropriate  division;  it  may,  never- 
theless, be  expedient,  in  this  place,  concisely  to  recapitu- 
late the  general  principles  applicable  to  the  consequences 
of  infringing  any  of  the  ordinary  exemptions  from  arrest. 

The  party  arrested,  in  some  cases,  has  a  choice  of  reme-  Ptrty's 
dies  j  a  right  to  be  discharged  on  motion ;  to  punish  the  ^i(J.  ^ 
party  for  a  contempt;  or  bring  an  action  for  false  imprison- 
ment. When  the  privilege  is  apparent,  manifest,  and  ac- 
^knowledged,and  the  arrest  consequently  irregular,  the  court 
will,  in  general,  discharge  the  party  out  of  custody,  on 
motion,  whether  the  exemption  be  of  a  personal,  tempo- 
rary, or  local  nature,  (o)  But  when  the  right  to  protection 
from  arrest  is  involved  in  doubt,  the  court  will  not,  upon 
a  summary  application,  discharge  the  party,  but  leave  him 
to  his  remedy  by  action,  or  to  plead  his  privilege.  The  ex- 
ceptions which  occur  to  this  general  rule  have  been  noticed 
in  the  preceding  section,  whilst  specifying  the  nature,  du- 
ration, and  effect  of  each  particular  ground  of  exemption. 

There  are,  however,  some  cases  where  the  privileged. Bjincuiring 
parties,  when  arrested,  would  not  only  be  relieved  upon  ^*>"*«"P*' 
motion,  but  the  person  executing  the  process, — ^as  in 
proceeding  against  a   branch  of  the  Royal   Family,   a 


(o)  Bartlett  v.  Hebbes,  5  T.  R.  686. 

K 
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Come-        pe^p  QY  member  of  the  House  of  Commons,-— would  incur 

hdding  to     the  liability  of  being  committed  for  a  breach  of  privilege, 

legedptfl     by  the  House  of  Lords,,  or  House  of  Commons,  according 

^°™|' ^^  to  the  source  from  whence  the  protection  was  derived. 

By  meaning       It  has  been  seen,  that  if  the  sheriff  were  to  arrest  an 

■^oniempt,  j^mjj^ssador  or  his  servant,  not  only  the  sheriff  and  his 

officei^  but  also  the  plaintiff  at  whose  suit  the  process 

issued,  and  his  attorney,  would  be  subject  to  fine,  ippri- 

sonment,  and  corporal  punishment ;,  (p)   and  it  would 

seem,  that  a  contempt  would  be  incurred  by  arresting  a 

person  to  whom  the  Bang  had  extended  his  prerogative 

of  protection. 

In  every  other  case  of  personal,,  temporary,  or  local 
privilege,  the  sheriff  may  execute  the  writ,  without  any 
regard  to  the  privilege  of  the  defendant ;  and  no  action 
for  false  imprisonment  can  be  maintained  i^g^Unst  him  or 
his  officer,  for  executing,  the  process.  (<][) 


CHAPTER  IV. 

OF.  HOI^^TNC^  TQ  BAII9  in  A  SBGOND   SUrC^^FOBTHA  SAlfBl 

CAUSK  OF  ACariQN. 

Oenend  Td  secure  and  protect  a  defendant  from  being  caprici- 

^  '  ouslyarrested'andvexatiouslyholden  to  bail  a  second  time 

fbrthe  same  cause  of  action;  and  in  accordance  witU  the 

humane  maxim^  nemo  debd  bis  vexari  pro  eadem  causd',  it 


y^  See  ante,  p.  63.  7  Ann.  c.  13. 
G)  Cameron  v.  Gehtfoot,  S  Bl.  Sep.  1190.    Ttrlton  v.  Fisher, 
9 Doug. 671.    Anon. Lof^ 4Sa^  Sed i/ide ante^S^tiiDn 3. 


fe  ordered  by  a  rutt  6f  couri(a)  made  atari  early  period  of  *««»<* 
6ta^  jufdicial  practice^  '^  that  if  a  defendaiit  shall  be  law-  v^^^J^^ 
ftdly  delivered  from  ah  arrest  upon  any  process,  he  shall   ^""** 
not  be  again  arrested  at  the  same  time,  by  virtue  of  any 
pi^ess  at  the  suit  of  the  same  plaintiff  f  and  if  any  attor- 
ney or  plaintiff  shall  offend  in  the  premises,  the  name  of 
ivLth  attorney,  shall  be  struck  off  the  roll;  atid  further, 
ite  well  the  said'  attorney  as  the  plaintiff  in  the  said  pi'o- 
dess  nam^d;  shall  be   respectively  punished  as  to  the 
court  shall  seem  just/' 

But  thlfi^  rUfe  fs^ohiy  hitendbd  tfo  dfford  relief^  where  the   Where  the 
party  has  stistained'some  perbtnial  inconvenience  in' conse-   ^  ^^ 
quence  of  bail  having  been  required  j  hente,  whdre  thef   *>»»iaWe. 
d^iJdant  haiS' not  been  afrestedin  the  first  instjance,  but 
ritei'^ly^sei^v'ed  Wit6  comnioh  pi^)ce^s,  the  plaintiff  is  entitled 
ibliOiffhtni  tb'biil  irid  sedoridalctiori  for  the  same  cause.(i^) 
Atitf  ^^ijorodcf  6t  p^dtddure  may  even  be  adopted  before 
the  first  attrdh,^  when  dbkhmerided  by  a  serviceable  v^rit, 
has  been  discontihtied;(c)  subject^  however,  to  a  plea  of 
(MdcT  action  pertAmi  in  abatement,  (d) 

Whei*e  the  defendant's  discharge  from  clistody  is'  occa-   whch  tU 
sSoiiedby  a'  circuriastance  over  Which  the  plaintiff  could   ^f^^'^ 
have  had^  lio  possible  control,  such  as  an  alteration  in  the   ehaiged  in 
^n^t'  by  thb  sheriff's'officer,  under  which  the  arrest  was   quence  of 
mi»9^v^tfiotit  the  knowledge  or  concurrence  of  the  plain-   J^*^  ^ 
tiff,  the  party*  riraV  be  again  holden  to  bail,  le)  pi»«tiff  has 

L        N.  .        ,,     ?  ..  *;.'     ,  Aj   *       no  control. 

S6,  Where  a  bond  had  been  given,  conditioned  for  the 
payment  of  a  suni  of  mone;^;  if  a  sentence  in  the  Admi- 
ralty^ Cotrrt  of  Ahtigiia  should  be  aMrih^d  on  appeal: 


(o)  R.  M.  15  Car.  2.  s.  2._  K,  B. .        . 

(6)  Bishop  V.  Powell,  6  T.  R..  616.    Davison  v.  Cleworth,  1  Chit. 
Rep.  375.  n.    Lee  v.  LoDg,  Wigtitw.  72. 


(c)  Ibid. 

(^  Per  Lord  EllenbotOiigh,  C.  J.^  1  Chit.  Rep.  375.  n. 

(e)  Housin  v.  Banrow,  6  T.  R.  818. 
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the  appeal  was  dismissed  for  want  of  prosecution,  in 
consequence  of  which  the  defendant  was  arrested,  and 
bail  put  in  and  perfected ;  but  the  appeal  being  restored 
upon  petition,  the  proceedings  in  the  former  action,  were 
suspended,  and  the  bail  discharged ;  owing,  however,  to 
its  being  again  dismissed,  and  the  party's  consequent 
liability  on  the  bond  being  revived,  the  defendant  was  a 
second  time  arrested.  The  court  rejected  an  application 
to  discharge  the  defendant  out  of  custody  under  such  cir- 
cumstances, conceiving  that  the  plaintiff  was  entitled  to 
bring  his  action,  with  all  the  advantages  which  he  for- 
merly possessed,  one  of  which  was  the  power  of  holding 
him  to  bail.(/) 

Although  a  defendant  may  have  been  previously  arrested 
in  a  foreign  country  for  the  same  cause,  he  is  still  liable  to 
bailable  process  in  England ;  at  least  this  practice  may  be 
adopted  where  it  does  not  distinctly  appear  that  the  plain- 
tiff might  have  obtained  equal  benefit  and  advantage  by 
proceeding  abroad  as  in  this  kingdom,  {g) 

Upon  a  similar  principle,  a  defendant  may  be  a  second 
time  holden  to  bail,  where  the  prior  arrest  has  been 
effected  by  process  issuing  from  a  court  where  the 
method  of  redress  is  different  from  that  in  which  the 
original  suit  was  instituted.  As  where  a  writ  of  ne 
exeai  regno  had  issued  against  a  party  who  was  after- 
wards arrested  for  the  same  debt,  on  a  capias  out  of 
the  Court  of  Common  Pleas,  an  application  to  dis- 
charge the  defendant  was  refused,  and  the  court  said 
^^  that  a  motion  to  set  aside  proceedings  in  a  court  of  law, 
on.  account  of  a  suit  pending  in  equity,  was  never 
granted.''  (ft) 

(/)  Woodmeston  v,  Scott,  1  N,  R.  IS. 

(^)  Maule  V.  Murray,  7  T.  R.  470.    Imlay  v.  EUefsen,  t  Eait>  453. 
Potter  V.  BrowD,  5  Eas^lS^.    1  Smitb^Sftl.  a.  c.    See  ante,  p.  87. 
(A)  MusgraYe  v.  Medex,  8  Taunt.  84. 
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So  where  B.    had  been  proceeded  against  by  fo-  Second 
reign  attachment^  at  the  suit  of  A.,  and  had  surren-  ^^^-^' 
dered^  and  pleaded  in  abatement^  that  the  debt  was   foJI**^^f 
not    incurred  within   the  jurisdiction    of  the  mayor's  uchment. 
court ;  and  upon  the  foreign  attachment  being  discon- 
tinned,  B.  was  arrested  by  A.,  upon  process  out  of  the 
Court  of  Common  Pleas;   it  was  determined   that  the 
foreign  attachment  could  not  be  deemed  equivalent  to 
an  arrest,  so  as  to  entitle  B.  to  be  discharged  out  of 
custody  on  entering  a  common  appearance,  (i) 

Where  the  defendant  had  been  arrested  and  had  given  Aimt  on 
two  bail-bonds  on  two  separate  writs,  which  had  been  sued  j^diferent 
out  into  different  counties,  but  was  almost  immediately  counties. 
apprized  by  the  plaintiff,  that  it  originated  in  a  mistake, 
and  that  no  further  proceedings  would  be  taken  on  the 
second  writ;  the  court  refused  to  set  aside  the  assignment 
of  the  first  bail-bond,  but  ordered  that  the  second  writ 
should  be  set  aside,  and  that  the  plaintiff  should  pay 
the  costs  incurred  up  to  the  time  when  he  gave  the 
defendant  notice  that  he  should  abandon  his  proceedings 
in  the  second  cause.  (Xc)  In  a  subsequent  case,  (I)  how- 
ever, on  a  similar  application  being  made,  arising  out  of 
analogous  facts,  the  rule  was  discharged,  as  not  being 
adapted  to  the  circumstances  of  the  case.  The  proper 
course  of  procedure  would  have  been  a  motion  to  enter 
an  exwieretur  on  one  of  the  bail  pieces,  and  not  a  rule  to 
set  aside  one  of  the  two  writs  for  irregularity. 

The  circumstance  of  a  former  action  having  been  com-  After  com- 
promised, will  not  authorize  the  court  to  interfere  in  J^^^ 
setting  aside  the  proceedings  in  an  action  instituted  for   >ctioa. 


(i)  Wood  V.  Thomson,  1  Marsh,  395.   5  Taunt.  851.  t.  c.   Bromley 
V.  Peck,  5  Taunt.  852.  n. 

(k)  Bullock  V.  Morris,  2  Taunt.  67. 

(/)  Powell  V.  Henderson,  1  Chit.  Rep.  399. 
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Second  the  same  eausje^  unless  th^  ^^ond  ajprest  appear  t9  have 
been  made  purjposely  jto  aggrieve  and  oppress  ^he  4^r 
fendant.  (m) 

After  di«-  When  ^he  plaintiffhas  eiToneously  adopted  an  improper 
of  former  remedy,  but  has  regularly  jdiscontiqued  his  pro^euedi;^ 
ictioB.         pj^^j,  ^  j.j^^  second  arrest,  (n)  bailable  pi:oces6  njay  b^ 

issued  a  second  time  against  the  dejfe^dant  fo^  the  s^n^^ 
cause  of  aption.  (o)  The  discontinuance  must  however^ 
be  complete  and  perfect,  and  ]the  costs  actually  taxed  apd 
paid :  (p)  merely  tendering  the  aipou^t  of  the  costs  before 
tascation^  will  iq  general  be  unavailable  ^(g)  thopgh^  in  one 
case,  where  it  clearly  appeared  that  the  ba^  in  the  original 
action  had  forsworn  themselves^  j^pd  ivere  in  ind$g(en|; 
circumstancesi  the  conduct  of  this  plaintiff  in  holding  the 
defendant  to  bail,  even  before  he  bad  di^Qiifiuyed  his 
former  proceedings^  was  considered  to  hP  regular  ^  for 
bad  a  different  course  been  pursued,  ap  interval  wou)4 
have  been  afforded  to  the  defendant,  4unqg  whicb^  h^ 
might  have  had  an  opportunity  to  abscopfl.  (r)  311^ 
where  the  plaintiff,  disapproving  of  the  hail  in  the  forine|' 
action^  obtained  a  side-bar  rule  for  leave  to  disc.optip|}^ 
upon  payment  of  costs^  and  afterwards  prpcep^ecf  (o 
charge  the  defendant  in  custody  Tfith  a  declanttioi^  fn  a 
new  aption ;  the  coi^rt,  upon  discovering  that  t^^  pi|rcum<!> 
stance  of  ^be  b£|il  having  justif^^d,  had  not  he^n  di$plp$e^ 
to  the  clerk  of  the  rules,  when  application  was  ^ad^  ^p 
him  to  mark  the  declafatjon  for  detaiQiq^  (he  defppdapt^ 


(»i)  Brown  v,  Davis,  X  Chif.  Rep.  161.  S^eFofsyth  ».  JIantoD, 
5  Mad.  Rep.  78. 

(n)  Cartwright «.  Kedey,  7  Taunt  192. 

(o)  Bates  «.  Barry,  2  Wils.  381.  Per  Ld.  Ellenborough,  C.  J.  in 
Imlay  v.  Ellefsen,  3  East,  319. 

{p)  Blelifente  v.  Levy,  9  Stra.  1909.    Kee^ine  ir.  Elliott,  iparqes,,  399. 

(y)  Biolling  V.  Buckholtzj  3  M.  &  S.  153.  &e  Bristow  v.  Hey  wood, 
1  Stark.  48.    4Canipb.913. 

(r)  Olmius  V.  Delany,  9  Str.  1916. 


CHAP,  rv.]  j^ier  ti  farmer  Arrest.  185 

viewed  the  concealdietit  as  H  mete  sabterfog^;  {$)  uxti  Second 
discharged  the  ride-bat  rate  fot  leave  to  discontinue  th^  \jr^-m^' 
second  MMaa^  which  of  courte  rendered  the  bail,  who  had  ^^*F  *^ 

coBtuniancA 

justified  in  the  former  suit,  still  liable.  So,  in  a  more  recent  ^  former 
case)  where  the  ^ntiff  bad  executdd  bailable  process  '^^^^* 
against  a  parly  before  the  cause  of  a<5tioB  had  arisen,<t)  and 
]»d  afterwards  discontinued  tod  paid  the  costs  incurred 
in  conseqfuence  of  the  mistake,  and  then  airrested  the  de* 
feodant  de  wnH),  after  his  leg^al  liability  bad  actually  ac^ 
crued^  the  court  allowed  c(»nmon  bail  to  be  filed^  ob  tb^ 
{[round  that,  as  the  first  arrest  must  be  attributed  to  gross 
ucjgligeneeupon  the  part  of  the  plaintiff,  the  second  arrest 
was  obviously  vexatious.  Indeed,  Id  most  cases  of  thils 
description)  the  courts  will  infer  that  the  second  holding 
to  bail  is  oppressive  unless  the  contrary  be  satisfactorily 
established,  («0  It  is  tlierefore  not  only  in6umbe6t  and 
neeessaiy  on  the  part  of  the  plcuntiff)  to  shew  diat  he  h^ 
discoHtinued  the  former  action  on  the  groiind  t)f  miscon*- 
ception  or  mistake^  but  it  should  likewise  be  rendered 
mtt»fest»  that  the  second  process  was  n6t  iss^6d  with  an 
intention  of  distressii^  and  har^stng  the  defendants 

Where  the  d^endant  is  superseded  through  the  ladies  After  the 
of  the  plaintiff)  he  cannot  afterwards  be  holden  to  bail  ^j^^l^ 
for  the  6Mne  eause  of  action ;  (if)  and  diis  rule  obtains,  iupawd«<i* 
notwidistanding  the  second  arrest  is  founded  upon  a  new 
and  distinct  security)  giten  to  the  plaintiff  subsequent  to 

(f)  Belchierv.  Gansell,  4  Bur.  250S.  See  Belifante  v.  Levy,  3  Str.  1209. 

(Q  VITheelwright  v,  Joseph,  5  M.  &  S.  9d.  See  White  v.  Goidpertz, 
1  p.  &  R.  556.  5  B.  &  A.  §05.  s;  c.  In  the  fanner  of  thes^  reports,  the 
result  of  the  application  is  stated  to.  have  been,  that  the  rule  was  made 
absolute  without  costs;  but  in  5  B.  &  A.  905.,  it  is  stated  to  have  been 
dischai^ged  with  costs. 

(tt)  Archer  v.  Champneys,  1  6.  Ic  B.  289.  S  B.  MOdre,  60t.  the 
courts  will  in  general  stay  the  nroc^edings  wheti  sin  action  is  prema- 
turely brought.  See  Kerr  v.  Dick,  2  Cnit.  Rep.  11.  CWp.  454. 
Swancott  v.  Westgarth,  4  East,  75.    Best  v.  Wilditig,  7  T.  R.  4. 

(y)  Blandford  v.  Foot,  Cowp.  7S. 


136  Bail  in  Common  Law  Actions.         .    [part  i. 

Second         the  party'8  discbarge,  (z)    And  a  different  form  of  action 

x^ J  being  adopted,  will  not  deprive  the  defendant  of  his  right 

After  the      ^f  protection,  if  it  be  really  and  substantially  for  the 

defendant 

has  been       saiue  cause.  (a) 

supers  .  ,pj^^  distinction  between  a  supersedeas  through  laches  of 
the  plaintiff,  and  a  discontinuance  in  due  time,  where  the 
action  has  been  improperly  commenced  or  the  remedy 
mistaken,  is  derived  from  the  circumstance,  that  in  the 
latter  case,  the  full  time  of  imprisonment  is  not  expired, 
but  in  the  former,  the  defendant  has  been  detained  in 
custody,  under  the  first  arrest,  until  the  end  of  the 
most  protracted  period  limited  and  prescribed  by  the 
law. 

After  a  The  authorities,  as  to  whether  a  defendant  can  be 

non^ra!  holden  to  bail  a  second  time  for  the  same  cause,  after  he 
has  obtained  a  judgment  of  non  pros  against  the  plain- 
tiff, appear  conflicting  and  irreconcilable.  In  Turton 
V.  Hayes  {b)  it  is  stated,  that  the  defendant  under  such 
circumstances  ought  to  be  compelled  to  find  special  bail, 
as  the  plaintiff  suffers  sufiicient  punishment  in  having 
to  pay  the  costs  of  the  former  suit,  and  therefore  ought 
not  to  be  placed  in  a  worse  condition  than  before ;  but 
it  is  to  be  observed,  that  in  several  anterior  and  co- 
temporary  cases,  (c)  a  different  opinion  has  been  ex* 
pressed;  and  in  a  late  case,(d)  the  Court  of  Common  Pleas, 
after  a  judgment  of  non  pros  had  been  obtained  by  the 


S; 


[z)  Taylor  v.  Wasteneys,  2  Stra.  1218.  Daniel  v.  Dodd,  8  East,S34. 

(a)  Imlay  v.  EUefsen,  3  East,  309. 

(b)  1  Stra.  439. 

(c)  Almanson  v.  Davila,  1  Lord  Raym.  679.  s.  c.  reported  by  the 
name  of  Almanzor  v.  Davilack,  1  Com.  Rep.  93.  In  the  former  of 
these  reports,  it  appears,  there  was  a  non  pros /or  want  of  a  declara- 
tion, but  in  Comyn's  Reports,  it  is  stated  to  have  been  a  nonsuit  occa- 
sioned by  a  defect  in  the  declaration. 

(d)  Archer  v.  Champney's,  1  B.  &  B.  383.    3  B.  Moore,  607. 

6.C. 
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defendant,  made  a  rule  absolute  to  cancel  the  bail-bond ;   ^^eooA 
and  stated,  that  they  should  infer  that  a  second  arrest  was  ^^r^-^' 
vexatious,  unless  the  plaintiff,  by  positive  evidence,  dis-   ^".** 
tinctly  repelled  that  presumption.    This  decision  is  con-   has  been 
sonant  with  the  general  rule  already  stated,  that  where  a  "*^ 
defendant  is  entitled  to  be  discharged  through  the  laches 
of  the  plaintiff,  a  second  arrest  for  the  same  cause  of 
action  ought  not  to  be  sanctioned,  (e) 

If  the  plaintiff  has  been  nonsuited  from  inability  to   After  non- 
prove  the  execution  of  the  instrument  on  which  the  ac-   ^/",^* 
tion  is  brought,  or  to  establish  other Yiecessary  facts  in  evi-   rf »ction. 
dence ;  (/)  or  on  the  ground  of  a  variance  between  the 
cause  of  action  stated  on  the  record,  and  that  proved  at 
the  trial;  the  defendant  may  be  again  holden  to  bail 
for  the  subject  matter  of  the  former  suit,  unless  it  distinctly 
appear  that  the  second  arrest  was  vexatious  and  oppres- 
sive, (g) 

So^  after  the  defendant  has  pleaded  in  abatement  the  After  judg- 
non-joinder  of  other  joint  contractors,  he  may  be  again   ^\^'^ 
arrested  in  an  action  in  which  all  the  parties  to  the  con-    ■*»^™*"*- 
tract  are  included.  (A) 

Where  the  defendant,  in  consequence  of  being  arrested^   On  »  new 
gives  the  creditor  a  new  security  for  the  liquidation  of  Ji^forthe 
the  debt^  which  proves,  after  the  party's  discharge  from   ""•  f*'^ 
prison,  to  be  unproductive,  it  may  be  properly  considered 
as  a  nullity,  and  he  may  be  again  holden  to  bail  for  the 
original  amount.   As,  where  a  defendant  had  been  re- 
leased out  of  custody  on  the  faith  of  a  draft  for  part  of  the 
demand^  and  a  promise  to  pay  the  residue  in  a  few  days, 


(c)  See  Imlay  v.  Ellefsen,  3  East,  S09.  Daniel  v.  Dodd,  8  East, 
334.    Hall  V.  Howes»  2  Stra.  1039. 

(/)  Harris  v.  Roberts,  Barnes,  73. 

(g)  Kearney  v.  King,  1  Chit.  Rep  -273. 

(A)  SaUsbury  v.  Whiteall,  H.  43  G.  3.  K.  B.,  cited  Tidd,  197.  7th  ed. 
See  Wood  v.  Thomson,    l  Marsh,  395.    7  Taunt.  851.  s.  c. 
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Second        it  was  decided  that  he  might  be  immediiitely  re-arr^sted 

aireit. 

v^j^^^^j  upf)n  the  draft  beiag  dishonoured,  (t) 
After  baiik-  If  the  plaintiff  become  a  hanknipt  after  the  com- 
^nti^  meQcemeat  of  a  suit^  the  assignee^  bekig  uocoiiBfected 
with  the  prior  proceedings^  may  again  hold  die  pw^  t^ 
hail,  even  while  the  oiher  action  is  pending,  {k)  But  it 
appears  that  where  the  &%t  suit  has  been  instituted  «n  tibe 
name  of  a  bankrupt ^  but  under  the  JUrection  andccmcurreHoe 
qf  the  asrigneeSf  a  defendant  cannot  be  arrested  at  the 
suit  of  ihe  latter^  for  the  same  cause  of  action^  unless  the 
original  proceedings  have  beai  formally  discontinued^  and 
the  costs  regularly  taxed  and  paid.  (2) 
On  judg.  The  general  practice,  as  it  relates  to  holding  a  defend- 
^nenl?  ^^^  ^  ^^^^  ^^  judgments,  has  been  noticed  in  a  preced- 
ing chapter,  (m)  It  will  therefore,  be  here  sufficient  to 
remark,  that  in  an  action  of  debt  upon  a  judgment^ 
whether  after  verdict,  or  by  default^  the  defendant  can- 
not be  arrested  if  he  were  holden  to  bail  in  the  prior 
action,  even  although  the  bail  in  that  ftuit  have  since 
become  insolvent,  (n)  or  the  plaintiff  has  released  them 
by  declaring  for  a  different  cause  of  action  than  that 
disclosed  in  the  affidavit  of  debt,  or  by  laying  the  veaiie  in  a 
different  county  to  that  mentioned  in  the  original  writ>  (o) 
or  the  defendant  has  surrendered  in  their  discharge  and 
obtained  a  supersedeas*  (p)     But  if  he  .had  not  been 

(i)  Puckford  V.  Maxwell,  6  T.  R.  5S.  See  Owenson  v.  Moras 
7  id.  64.    Dutton  v.  Sulomonson,  3  B.  &  P.  683. 

(A;)  Barnes  v.  Maton,  M.  23  Geo.  3.  K.  B.,  died  15  East,  681. 

(/)  Carter  v.  Hart,  1  Chit.  Rep.  276.  In  this  case  the  defendant 
was  discharged  from  custody,  suDJect  to  the  production  of  an  i^HtM^ 
that  the  first  action,  which  was  hrought  in  the  name  of  the  bankrupt, 
had  been  instituted  by  the  authority  of  the  assignees. 

(m)  Ante,  chsm.  3.  p.  33.  (n)  Ssr^ er  Rep;  160. 

(o)  Crutchfield  «.  Sewords,  Barnes,  116.  2  WiU.  93.  s.  c.  Sed  vide 
De  La  Cour  v.  Read,  2  H.  Bl.  278. 

(p)  Blandford  v.  Foot,  Cowp.  72.  Revet  v.  SnowdeD«  Prac.  Reg. 
C.  F.  77.  Chancers  v.  Robinson,  2  Stra.  782.  Hall  ti.  Bowes,  id.  1039. 
Pierson  v.  Goodwin,  1 B.  It  P.  36 1.  Vide  Wludley  v.  Warion,  Bsmesy  6t. 
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previoiuljr  lioiden  to  bail^  be  may  iie  Arrested  on  tbe  jtudc*  ^^<"*^ 
Bi^ot,  fipbjeGt  to  the  iimitatioDs  and  restrietions  whidi  ^^m-l-n^' 
hare  heen  fonneiijr  jeniunerated. 

Notrnthstanding   a    writ  of  error  iBoy  b»Te  been   Onjudg- 
brouglit,  Bnd  bail  put  in  and  perfected  by  the  plwiftiff^  a  hsg°  writ  * 
defendant,  in  the  Court  of  Common  Pleas,  »iay  be  ar*   ^'  ^"^' 
nested  in  an  action  on  the  judgment,  when  he  has  not 
been  holden  to  b^il  in  the  former  suit.  (9)    Jo  Keodol  t^ 
Carey,  (f }  there  was  a  sipiilar  decision ;   but  fiom  ifai9 
observations  made  by  Mr.  Justice  Gould  in  the  latter 
case,  it  may  be  inferred  that  a  different  practice  prevails 
in  the  Court  of  King's  Bench. 

After  a  judgment  in  a  former  suit  has  been  reversed  for 
error,  a  party  may  be  again  legally  arrested  for  the  same 
cause  of  action,  {s) 


CHAPTER  V. 

OF  VHP  A?yiPAYlT  Tp  HOU>  Jf}  BA'I'f 

It  has  been  seen,  (a)  that  by  a  recent  act  of  parliament^ 
no  person  can  be  holden  to  special  bail,  where  the  cause 
of  action  does  not  amount  to  thq  sum  of  151.  or  upwards. 
And  that  in  such  cases,  an  affidavit  {b)  must  be  made 
mid   (Iqly  9Wom  before  some  judge  of  the  court|  or 


II".    ■  I  I         ^       n     > 


{q)  Weymaa  v.,  Weyman,  Barnes,  71.  2  Com.  Bep.  556.  s,  (?<  by 
the  name  of  Wayman  v.  Wayman,  Prac.  Reg.  57.  s.  c. 

(r)  S  B|.  Rep.  768.  The  reason  of  this  practice  is  because  there 
never  has  been  bail  given  in  this  court.    Per  Gould^  J.  ibid. 

U)  Cartwright  o.  Keely,  7  Taunt.  19%. 

to)  VUte  ante,  p.  14. 

\h)  Tlie  usual  and  ordinary  form  of  the  instrument  is»  that  the 
dvendi^t  is  justly  and  truly  mdebted  to  the  deponent  in  a  speeifi«d 
flom  of  moneyy  for  be.  (stating  the  pature  of  the  debt  or  cause  <if 
actiony'With  certamty  aad  precision.) 
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AflMnrir  to  commissioner  authorized  to  take  affidavits  thenin.  or 

hold.to 

but  before  the  officer  issuing  the  process^  or  his  deputy,  and  for 

which  shall  be  paid  only  one  shilling,  over  and  above  the 
stamp  duties ;  and  that  the  sum  specified  therein  shall  be 
endorsed  on  the  back  of  the  process^  for  which  sum  so 
endorsed,  the  sheriff  or  other  officer  shall  take  bail ;  and 
that  if  process  shall. issue  for  16Z.  or  more,  without  such 
affidavit  and  endorsement  made,  the  plaintiff  shall  not 
arrest  the  defendant,  but  shall  proceed  as  in  non*bailable 
actions,  (b) 


SECTION  I. 

BY  WHOM  THE  AFFIDAVIT  MAT  BB  MADB. 

Thb  affidavit  of  the  cause  of  action,  rendered  necessary 
by  these  statutes,  may  be  made  by  any  person,  of  whatever 
religion,  rank,  or  country,  having  the  use  of  his  reason, 
and  such  religious  belief  as  to  feel  the  obligation  of  an 
oath.  The  other  numerous  disqualifications  which  might 
be  urged  against  the  party,  if  he  were  produced  as  a  wit- 
ness in  a  cause,  do  not  in  general  render  him  incompe- 
tent to  make  an  affidavit  of  debt*  But,  it  would  however 
appear,  that  the  circumstance  of  the  deponent  having  been 
convicted  of  an  infamous  crime,  might  afford  sufficient 
ground  to  induce  the  court  to  reject  the  affidavit,  (c)  although 

(6)  In  13  Geo.  1.  c.  99./  5  Geo.  2.  c.  37.,  21  Geo.  3.  c.  3.,  19  Geo.  3. 
c.  70.y  51  Geo.  3.  c.  124.  s.  1.,  57  Geo.  3.  c.  101. 
.  (e)  Nichols  v.  Dallyhunty,  Barnes,  79.  Prac.  Reg.  49.  s.  c.  The 
Ring  17.  Davis,  -5  Mod»  74.  Holt,  501.  s.  c.  WiSker  v.  Kearney, 
2  Stia.  1148.  Cowp.  3.  2  Wils.  225.  To  support  thb  objection  to 
the  admission  of  an  affidavit,  the  defendant  should  be  prepared  with  a 
copy  of  the  judgment  regularly  entered  upon  the  verdict  of  conviction. 
Davis  V.  Carter,  2  Salk.  461.  It  was  said  in  die  cases  of  ]!)avi$  v.  Car- 
ter, 2  Salk.  461.  and  Uorsley  v.  Somers,  Barnes,  116.  that  a  party  who 
had  been  convicted  of  an  infamous  crime,  should  not  be  stripped  of 
his  legal  remedv  to  recover  his  just  debts,  and  ought  therefore  to  be 
considered  capable  of  making  an  affidavit  of  the  cause  of  action. 
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it  has  been  decided  that  when  the  debt  is  sworn  to  by  a  By  whom 
competent  thu'd  person,  the  court  will  not  receive  a  coun- 
ter-affidavit, disclosing  that  the  creditor  himself  was  in- 
capable of  making  the  deposition,  but  will  oblige  the 
defendant  if  he  has  any  tenable  defence  on  that  ground, 
to  avail  himself  of  it  by  plea,  (d) 

As  the  legislature  have,  by  several  acts  of  parliament  (e) 
dispensed  with  oaths  from  Quakers,  in  civil  cases,  their 
affirmation  is  sufficient  to  hold  a  party  to  bail,  (/) 

The  affidavit  is  frequently,  though  not  necessarily, 
made  by  the  creditor  himself,  {g)  It  may  be  made  by  one 
of  several  plaintiffs^  (A)  or  the  creditor's  wife^  clerky 
servant,  or  by  any  other  third  (i)  person,  who  can  swear 
positively  and  unequivocally  to  the  existence  of  the  debt 
or  other  cause  of  action.  And  whether  the  principal  re- 
sides in  this  or  a  foreign  country,  such  affidavits  would  be 
equally  valid ;  as  in  either  case  if  the  deponent  forswear 
himself,  he  will  incur  the  liability  of  being  indicted  for  per- 
jury, (fc)  Nor  does  it  seem  essential  or  requisite  that  the 
connexion  between  the  plaintiff  and  the  party  making  the 
affidavit,  should  appear  upon  the  face  of  the  deposition.(I) 


(d)  Nichols  V.  Dallyhunty,  Barnes,  79.  Prac.  Reg,  49.  s.  c.  Bland 
V.  Drake,  1  Chit.  Rep.  165. 

(0  7  &  8  W.  3.  c.  34.,  1  Geo.  1.  St  9.  c.  6.,  8  Geo.  1.  c.  6., 
S2  Geo.  8.  c.  46.  ss.  86, 37. 

(/)  Cowp.  382.  Willes,  292.  See  Omichund  v.  Barker,  1  Atk.  Sl. 
1  was.  84.    Willes,  534.  s.  c. 

(g)  King  V.  Lord  Turner,  1  Chit.  Rep.  58. 

(A)  Swayne  v.  Crammond,  4  T.  R.  176.    See  1  Ld.  Raym.  380. 

(i)  1  Wlls.  339.  Pieters  «.  Luytjes,  1  B.  &  P.  1.  King  v.  Lord 
Turner,  1  Chit.  Rep.  58.  Brown  v.  Davies,  id.  16 1.  In  Elliot  v. 
Duggan,  2  East,  24. 

(ft)  King  V.  Lord  Turner,  1  Chit.  Rep.  59.  See  Knight  v.  Keyte, 
1  Esust,  415.  as  to  an  affidavit  of  belief,  see  post. 

(/)  Pieters  v.  Luytjes,  1  B.  &  P.  1.  Andnoni  v.  Morgan,  4  Taunt. 
230.  Knight  v.  Keyte,  1  East,  415.  King  v.  Lord  Turner,  1  Chit. 
Repi  58.  Brown  v.  Davis,  id.  161.  Bland  v.  Drake,  id.  165.  Lee  v. 
Seiwood,  9  Price,  322. 
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SECTION  II. 

GENBRAL  QUALI^IfBSr  OP  AN   AI^FIOAVIT. 

hold  to  bail^  tiaay  b6  c^B^j^risied  ikidetf  tbie'  foRbWiii^ 
divifiietts  :-^ 

iBt.  The  affidavit mustbe diiigseV aiid po^ifiV^ iiii^tiKifig^ 
tite  existenotB  of  the  A'&^t  oi  d^et  clause  of  aotiOii,-iiMedd' 
1)16'  fjKcttr  ai<e  not  wK^iiri  the  pei^nal  kiiowled^eof  ilie- 
ptitty  making;  the  affidlivtti, 

3d.  It  must  b^  e3^pt4ei$s>  oertaiby  aUd  estpHeiV  «^^  ^' 
the  nafture  of  the  eau)^  of  d<>tioij^  and  the  mejliis  by' Whiieft^' 
suehr  ea^e  of  aetionf  \^^ai^  dl'etited. 

3d.  It  should  not  only  be  po£^iVe  as  tf^  tbd  ^^astkH 
of  th^<febl^  and  eJTpltait  iii  d^(^fbg  k^  nature^v  ^xtt  W 
mmt  be  intelligjbte  aUd  free  fri:^  etitib^Vty. 

4thvlt  must  be^  slngte,^  both  with  regaird  t*  ^' 
action  aad-tbe^ptfpties<- 

5th.  It  must-  corre£q[>ond  in  substaw^d'  Witb^  the^  pH^- 

cess  and  declaration  in  the  descripttoii  of  tlie  parties^  the' 

subject  matter  of  the  suit^  and  the  form  of  action-.- 

1st.  The  ^^  affidavit  must  be  direct  and  positive  in  staiingi  l%e 

I^nbe        existence  of  the  debt  or  other  cdvSse  of  actiort.    Thi^  nile 

positive.       has  been  established  as  well  to  enable  the  party  itijtfred'  by 

afalse  d^osition^  to  iridict  the' deponent  for  peijiiry^ 

as  to  guard  thesis  who  make  th6  'affidavit  agaidl»t  aitiy 

misconception-  of  the  law. 

In*  some'  of  the  oldei^  cases^  a  less  rigid  r^gteS-^^ikfe^ 
to  have  been  directed  to  the  necessity  of  thid  affidavit 
being  positive,  than  has  been  required  by  the  more  recent 
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anyvidieations.    In  MeiritbjF  o.  Riehard^ir  (m)  8H  ^Mavit   ^<^  ^ 
'^  that  defendanl  wbs  indebted  to  the  plaintiff  in  a  named   w  aAAivit. 
sum,  as  he  computes  if,"  was  decided •  to- be  sufficiently   jJ'^^JJ^ 
poBitiTe.    So«  in-  Long  Ot  Linch  (r»)  an  affidavit  stating   affidatit 
'^  that  tbe  sum  of  2800/%  was  due  and  owing  to  the  plain-   po0itit«« 
tiif  for  arrears  oi  ren%  under  a  certain  tease"  was  coifisi- 
dered  correct.    But  these  eases  seem  to  be  at  variance 
With  the  rule  that  the  affidavit  should  be  positive,  and- 
inoonastent  with  the  majority  of  the  dl^cisions  on  the' 
sBlgeel.  (o)    Hence  am  affldttvit  stating  ^  that  the  plaih^ 
1M>  on>  &c;  gave  the  defendant  notice  to  quit  on,  &c. 
and  that  the  latter  held  over,  &c.  by  reason;  ofwhicfianld 
byfeiree  efihe  statute-  an  action-  hath  accrued  to  the  pMn- 
tiff  to*  demand  of  the  defendant,  &e.  (double  rent)''  is  not 
snfficicBt.  ip)    @Tk^  the  same  principley  where  an  dffidiiv  it 
to-  hold  ta  baiP  srtal^d  the  circumstances'  under  Whibh  ar 
debt  accrued^  and-  conel\idbd  *  hy  reason  whereof  the' 
dqfendcM's40nds'mdeit^in  a  certain  sum,  which  he  hath 
rifjbiftdand sHR re/iwe* fopay,''  is^bad;  as  the  wordsr^^by 
rea900'Whereof,^''are  not  a*  positive  allegation' but  a' mere 
redftd{(^)    So-  atf  affidavi)^,  stating^  a^  promisee  made  by 
tll0  defi^odant,  exeeutbr,  &c.  to  pay  a-  legacy  of  100{. 
tequeoftiied^byhis  testatrix*,-  and  confeiftsing  assets  to  the 
amount  oT^M)?;,  but'  tbat  the  plaintiff  not  receiving  the 
saM  sum^  cansed  stvenal  appHeation^  to*  be*  made  to  the 
dtlf&oiln^  without  eilbet^  therefore  that^  the  defendant 
WW9  iifldebted>  flte;  was'  held  itisufflcrent,  as  it  did  not 
dlege  (f)'*''*?kaf  fftfr  ^wmujew  stittdue-and' unpaid,"'  &i?  the 

(m)  2*9iirr;  lOSt;  Sted  vide  Mackenzie  t;.  Mackenzie,  iT!  R.  716.  On 
the  case  in  2  Burr.  10S2.  beingxiuoted  in  Poller!  v.  De  tSotiza,  4  Taunt. 
154.,  the  court  ssud,  there  mustl^e  some  gros^' inaccuracy  in  the  report 
of  that  case.  M  3  Wils.  154.    2  Bl.  Rep.  740.  s.  c. 

(o)  See  Pomp  v.  Ludvigson,  S  Burt.  65$. 

(p3  Wheeler  v.  Copelai^  5  T.  R.  364V 

Tq)  Fbwlerv.  Blorton,  2  B.  &  I^.  48, 

(r)  Mackeniie  V.  Baekenzie,  1  T.  Ri  716. 
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affidavit  might  be  true,  and  yet  the  debt  may  have  been 
discharged  subsequent  to  the  time  of  the  applications 
having  been  made. 

The  affidavit  must  be  perfect  in  itself,  and  not  refer  to 
facts  to  be  ascertained  from  other  collateral  sources,  (s) 
Thus,  where  it  was  stated*  that  the  defendant  had  bor- 
rowed 2000Z.  of  the  plaintiff  on  bottomry,  ^'  which  money 
was  then  due  and  owing  to  this  deponent,  by  virtue  of 
a  certain  bond  as  thereby  might  appear  ;*'  such  affidavit 
was  holden  to  be  imavailable,  {t)  as  a  separate  receipt  for 
part  of  the  sum  might  have  been  taken,  and  upon  the 
face  of  the  bond  itself,  the  whole  of  the  debt  would  appear 
unliquidated.  So  an  affidavit  that  defendant  is  indebted 
to  deponent  in  a  certain  sum,  as  appears  by  his  books,(ti) 
or  by  an  agreement,  bearing  date  on  a  particular  day,  (s) 
or  by  an  account  stated  between  the  parties,  (y)  or  by  the 
master's  allocatur,  {z)  or  by  a  bill  delivered  to  the  defend- 
ant, (a)  have  been  respectively  rejected  as  insufficient. 

It  has  been  already  obsei*ve^  that,  when  the  party  sues 
in  his  own  right,  he  must  swear  positively  in  the  affidavit 
to  those  facts  that  obviously  lie  within  his  own  know- 
ledge. An  averment  by  the  deponent  that  he  verify 
believes  that  the  defendant  is  indebted  to  him  will  be 
ineffectua],  (b)  unless  from  the  peculiar  circumstances  of 
the  case  it  would  be  unreasonable  to  require  that  the  depo- 
nent should  make  a  more  direct  assertion  of  the  existence 
of  the  debt.  As  where  the  cause  of  action  arose  from  the 
non-payment  of  bills  in  India,  it  was  considered  sufficient 


(«)  See  1  Wils.  121.  299.         (0  Heathcote  v.  Goslin,  3  Stra.  Xl^T, 
(tt)  Walrond  v.Fransham,  2  Stra.  1219. 
(x)  Jennings  v.  Martin,  3  Burr.  1447. 
(y)  Swarbreck  v,  Wheeler,  Barnes  100. 
(z)  Powell  V,  Portherck,  2  T.  R.  55. 

(a)  Williams  v.  Jackson,  3  T.  U.  575. 

(b)  Pomp  V.  Ludvigson,  2  Burr.  655.    Rios  tr.  Belifantc,  2  Stra. 
1809.    ClaphamsoQ  v.  Bowman^  id.  122$.    1  Wilt.  231. 
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fi>r  the  party  to  swear  that  they  were  not  paid  to  his  Genmi 
knowledge  and  belief^  in  India  or  elsewhere ;  but  that  2a  afiMavit« 
they  were  protested  for  noa-acceptance  in  India^  and  V^«^^^ 
were  still  unpaid,  (c)  affidavit 

•  There  are  also  exceptions  to  the  rule^  that  the  af-  ^^w^. 
fidavit  must  be  positive,  founded  upon  the  particular 
character  or  office  with  which  the  parties  are  invested; 
as  where  the  plaintiff  sues  in  autre  droit ^  being  executor  or 
administrator,  (d)  or  as  the  assign.ee  of  a  bankrupt,  («)  or 
a  corporate  officer  for  a  debt  due  to  a  corporation,  (/)  or 
as  an  agent  of  acreditor  resident  in  a  foreign  country;  (g) 
in  these  cases,  the  deponent,  not  having  a  personal  know- 
ledge of  the  debt,  cannot  be  expected  to  swear  to  its 
existence  in  terms  of  absolute  assertion ;  but  his  belief 
must  be  distinctly  alleged,  and  it  should  appear  that  it 
was  his  own  substantive  persuasion  of  the  truth  of  the 
fects  stated,  and  not  a  belief  drawn  from  the  inspec- 
tion of  books  and  documents,  (h)  Hence,  in  an  action 
by  assignees,  an  affidavit  made  by  a  clerk  of  the 
bankrupt,  stating  that,  the  defendant  is  indebted,  ^^,  as 
appears  by  the  bankrupt's  books,"'  was  holden  to  be  bad, 
because  it  did  not  aver  the  deponent's  belief  tiidX  the  debt 

was  due,  (i)  but  if  the  assignee  of  a  bankrupt  swear  to 

.' '  .    '■'  '    ...  ■  ■  I..  .1.1 1         .   ■  I- 

(c)  Hobson  V.  Campbell,  1  H.  Bl.  245. 

(d)  Sheldon  v.  Baker,  1 T.  R.  87.  Mackenzie  v.  Mackenzie,  id.  716. 
\e)  Tonna  v,  Edwards,  4  Burr.  2283.    Barclay  v.  Hunt^  id.  1992. 

Swayne  v.  Crammond,  4  T.  R.  176. 
'  (/)  May6r  of  London  v.  Dias,  1  East,  237. 

iUg)  Cass  17.  Levy,  8  T.  R.  520.  Knight  v.  Keyte,  1  East,  415.  Kinjg 
r.  C>rd  Turner,  1  Chit.  Rep.  58.  Where  the  narty  making  the  affidavit 
swears  posi^ely  to  the  different  facts,  the  absence  of  the  creditor  from 
this  country  need  not  be  alleged,  Knieht  v.  Keyte,  1  East,  415.  Nor 
need  the  affidavit  disclose  the  agent  s  means  of  knowing  the  facts 
Sworn  to,  Pieters  v.Luytjes,  1  B.&  P.  1.  Andrioni  v.  Morgan,  4  Taunt. 
231.  Lee  V.  Sell  wood,  9  Price,  323.  The  above  exceptions  are  not  the 
ne  p/tts  uUra^  other  cases  standing  in  pari  ratione,  require  the  same  re- 
laxation of  the  general  practice,  and  must  be  governed  by  similar  rules, 
See  Lee  v.  Sellwood,  9  Price,  323. 

(A)  Moiling  V.  Buckholtz,  2  M.  &  S.  563. 

(i)  Lowe  V.  Farley,  1  Chit.  Rep.  92. 
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the  debt,  as  appears  by  the  bankrupt's  books  (k)^  or  by 


l8t.  The 
affidftvit 
must  be 
po^tive. 


General 
qualities  erf"- 

an  affidavit,  his  last  examination,  adding  '^  as  tb&  qeponenjt  verify 
iefi^^^/"  it  will  sufllfie.  In  RownieyviI)ean^(/)  the  Court 
of  Exchequer  determined,  that  an  affidavit*  by  aa  exe-- 
cutor  of  a  debt  due  to  his  testator,  '^  as  appeairs  from  a 
statement'  made  from  the  testator's  books,  by  3»  %cQpuFKt- 
^nt  employed  by  the  deponent,"  was  insHfftcient. .  .It.does, 
not  appear  from  the  report>  on  what  particular  ground* 
this  decision  proceeded^  but  it  is  simply  stated  that;  the 
plaintiff  in  his  character  of  executor  sb^mld  be  permitted, 
to  depose  to  a  debt  due  to  his  testator  ini  the  mo&t  caur 
tious  manner.  The  particular  reason  for  rejecting  the: 
affidavit  was^  probably,  that  the  belief  of  tbei  df^pon^it, 
seemed  rather  to  be  founded  upon  the  result  of  the  ac-^ 
countant's  examination  of  the  existence  of  the, debj^  than* 
from  any  personal  investigation  by  the  deponwt* 

The  assignee  of  a  bond,  or  other  debt^  or  oa<^  of  several 
assignees  suing  ip  the  name  of  the  original  creditor,  ahould 
swear  positively  as  to  all  the  fiicts  of  wihich  he  is  himself 
cognizant,  and  to  the  best  of  his  belief  as  to.  such  as 
are  within  the  knowledge  of  his  principal,  (m)  or  eo-as^ 
signee.  (n)  The  affidavit  on  such  a  debt>  must  Kot  lefiye 
it  open  to  be  inferred  that  the  demand  has  been  satisfied 
between  the  interval  that  has  elapsed  from  the  period  of 
granting  the  assignment  to  the  time  of  making  the  affi- 
davit. Such  an  inference  must  be  repelled,  by  expressly 
negativing  that  any  thing  has  been  paid  to  the  deponent 
posterior  to*  the  assignment,  (o)  The  usual  practice,  in 
cases  where  the  action  is  upon. a  bond,  is  for  the  obligee 


(k)  Tonna  «-  Edwards,  4  Burr.  2283.  Barclay  v.  Hunt,  id.  1992. 
Swayne  v.  Crammoi\d^  4  T.  R.  176. 

(/)   1  Price,  403. 

(»»)  I>>veland  v.  Basset,  1  Wils,  232.  Creswell  v.  Loyell,  8  T.  R.  418. 
As  totbeassisninentofcAo5e«mac^io7i,  se^ChittyonBills,  5 — 9.  6th ed. 

(n)  Creswell  v.  Lovell,  8  T.  R.  418. 

(o)  Mann  v.  Sheriff,  2  B.  &  P.  3^5.. 
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and  assignee  to  join  in  an  affidavit,  stating  the  execution  General 
and  aissignment  of  the  instrument,  and  the  amount  then   an  affidavit. 
due  for  principal  and  interest  :(p)  but  the  concurrent  affi-  ^^^^^1^ 
davit  of  both  is  not  absolutely  necessary,  (q)  affidavit 

Whenever  a  person^  actmg  m  a  delegated  or  represen-  positive, 
tative  capacity,  assumes  a  perfect  cognition  of  the  facts, 
and  swears  positively  to  the  existence  of  the  debt,  the 
affidavit  will  not,  on  that  account,  be  rejected,  however  iih- 
probable  it  may  be,  under  the  circumstances  of  the  case, 
that  he  should  have  a  positive  knowledge  of  the  things  to 
which  he  has  sworn,  (r) 

The  affido/mt  must  be  ^arpress^  certain^  and  expHdtj  as  to  2d.  The 
the  nature- of  the  cause  of  action^  and  the  means  by  which  must  be 
such  cause  of  acHcm  was  created.    For  whether  or  not  a   ^^v^V^y 

^  certain,  and 

party  is  ifadebted,  is  a  question  of  law  dependent  upon  explicit. 
facts.  («)  Hence  affidavits  that  the  defendant  is  indebted 
to  the  plaintiff  in  trover,(f)  or  generally  upon  pi*omises,(u) 
or  in  the  sufai  of  500J.  and  upwards,  without  shewing 
how  the  debt  ar6se,  (x)  or  in  so  much  upon  a  bond  for 
performance  of  covenants,  (y)  or  upon  a  breach  of  ar- 
ticles, («)  or  on  a  balance  of  accounts  between  the  par- 
ties,' (tf)  are  too  indefinite.  The  other  numerous  cases 
connected  with  this  subject  will  be  examined,  whilst 
treating  of  the  general  qualities  of  the  affidavit  in  parti- 
cular actions.    It  will  suffice  here  to  repeat,  that  the 

{j^  Manrttr.  SWlff,  2  B.  &  P.  355. 

(q)  Byland  v,  Kiog,  IB.  Moore,  24.    7  Taulit.  275.  s.  c. 

(r)  Knight  r.  Keyte,  1  East,  415.  Byland  v.  King,  7  Taunt.  275. 
1 B.  Mooroy  24f.  s.  c.    Lee  v.  Sell  wood,  Q  Price,  323. 

(5^  Jacks  u.  Pemberton,  5  T.  R.  552. 

(/)  Hubbard  «.  Pacheco,  1 H.  Bl.  218.  In  this  case,  the  court  said, 
that  in  an  affidavit  to  hold  to  bail,  a  word  so  technical  as  ''  trover  " 
ought  not  to  be  used. 

fw)  Cope  v.  Cooke,  2  Doug.  467. 

(.r)  Cooke  V.  Dobree,  1  H.  Bl.  10. 

(y)  Sayer's  R^.  105: 

(2:) Sayer's  Rep.  109. 

(fl)  Pollen  t?.  De  Sou2a>  4  Tauht.  154. 
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leading  principle  uniformly  and  invariably  pervading  the 
whole  series  of  decisions^  is  that  the  affidavit  must  ex- 
plicitly and  circumstantially  disclose  the  basis  of  the 
demand  or  subject  matter  in  dispute. 

ddly.  The  affidavit  should  not  only  be  positive,  as  to  ihe 
existence  of  the  debt,  and  explicit  in  detailing  its  nature,  but 
it^nrnstie  intelligible  and  free  from  ambiguity.  The  inser- 
tion of  superfluous  words  qualifying  a  prior  positive 
-statement^  will  sometimes  vitiate  an  affidavit^  which  is  in 
other  respects  unobjectionable.  As  where  the  affidavit 
stated  ^'  that  the  defendant  is  justly  indebted  in  the  suni 
of  50001.  for  so  much  money  had  and  received  of  the 
deponent,  and  for  which  he  has  not  accounted :"  it  was 
adjudged  that  the  latter  words  rendered  the  antecedent 
part  of  the  sentence  uncertain,  and  the  defendant  was 
accordingly  discharged  on  common  bail.  (6)  But  where 
the  words  unnecessarily  introduced  do  not  vary  the  sense, 
or  render  *that  indefinite  which  was  belbre  intelligible 
and  absolute,  the  redundant  words  will  be  rejected.  Thus 
if  it  be  stated  in. an  affidavit  *^  that  Randle  Sutton  (the 
defendant)  is  indebted  to  the  plaintiff  for  money  paid  and 
laid  out  to  the  use  of  the  said  Handle  Jackson,'' it  will 
not  vitiate,  as  the  word  Jackson  was  superfluous  and  un- 
connected with  any  former  part  of  the  deposition,  (c)  So 
where  the  affidavit  contained  a  positive  averment  that  the 
defendant  was  justly  and  truly  indebted  to  the  pkdntiff  on 
a  judgment  recovered  in  a  colonial  court,  a  subsequent 
allegation  that  the  judgment  was  still  in  force,  unpaid 
and  unsatisfied,  as  deponent  verily  believed,  does  not  inva- 
lidate the  previous  averment,  as  the  latter  words  compose 
a  new  sentence,  distinct  firom  the  preceding  and  positive 
statement,  that  the  money  was  due.  (d) 

(6)  Champion  V.  Gilbert,  4  Bum  2127. 

(c)  Hu^^es  V.  Sutton,  3  M.  &  S.  178. 

(d)  Bland  v,  Drake^  1  Chit.  Rep.  165. 
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4thly.  The*affidavit  must  be  single  both  in  regard  to  the  Geoeni 
action  and  the  parties.    Where  the  plaintiff  has  several   ^^ufildavic. 
distinct  claims^  that  cannot  be  joined  in  one  suit^  cou-  ^^— v*^^ 
sistently  with  the  boundaries  prescribed  by  the  law  to  the  affidavit 
various  forqis  of  action^  there  must  be  a  separate  affidavit  ^^^ 
for  each  demand.    Hence^  where  a  defendant  had  been 
arrested  in  an  action  otdebt  upon  a  bond^  and  also  for  a  de- 
mand in  assumpsit  upon  one  affidavit,  he  was  ordered  to  be 
discharged  on  filing  common  bail  in  both  actions  ;(e)  as  a 
different  practice  would  be  a  fraud  on  the  stamp  dutiesi^ 
and  not  unfrequently  operate  as  a  vexatious  and  oppres- 
sive mode  of  proceeding  to  the  defendant. 

On  a  similar  principle^  demands  owing  to  several  and 
distinct  persons  cannot  be  included  in  the  same  affidavit ; 
and  if  improperly  joined^  the  instrument  cannot  be  made 
available  to  support  proceedings  at  the  suit  of  one.  (/) 
The  rule  which  prohibits  two  separate  plaintiffs  from 
joining  in  an  affidavit^  equally  precludes  admitting  an 
affidavit  that  comprises  two  separate  defendants,  (g) 
Where^  therefore,  it  was  stated  in  an  affidavit  that  the 
maker  and  indorser  of  a  promissory  note  were  indebted 
to  the  bolder,  it  was  decided  that  neither  could  be  holden 
to  bsdl  on  that  deposition.  (A)  So  in  penal  actions,  where 
several  persons  have  separately  incurred  penalties^  they 
cannot  be  holden  to  bail  on  one  affidavit,  comprising  all 
of  them  collectively;  (i)  as  such  a  practice  would  impose 
on  each  defendant  the  unnecessary  expense  of  taking 
copies  of  those  parts  of  the  affidavit  relating  to  offences 
not  individually  imputed  to  him.    An  affidavit  to  hold 

(e)  Crooke  v.  Davis,  5  Burr.  2690.  See  Hussey  v.  Wilson,  5T.  R.  264. 
The  Dean  and  Chapter  of  Exeter  v.  Seagell,  6  id.  688.  Gilby  f . 
Lockyer,  1  Doug.  217.  Southcote  v,  Brathwaite,  cited  id.  218.  n. 
Lewin  v.  Smith,  4  East,  589.    Anon.  3  Taunt.  469. 

(/)  The  Dean  and  Chapter  of  Exeter  v.  Seagell,  6  T.  R.  688. 

Kg)  Gilby  17.  Lockyer,  1  Dous.  217.  Holland  v.  Johnson,  4T.R,095v 

(A)  Hussey  v.  Wilson,  5  T.  R.  254. 

(0  Goodwio  v.  Parry,  4  T  R.  6T7. 
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to  bail  on  a  penal  statute,  wiay,  however,  include  several 
offences  committed  by  the  same  defendant,  (fc) 

A  deviation  from  the  loile,  that  the  affidavit  must  be 
single,  is  an  incurable  defect,  and  is  not  vraived  by  sub- 
sequent steps  being  taken  in  the  cause  ;  and  the  proceed- 
ings of  the  plaintiff  will  be  set  aside  on  motion,  (l) 

Sthly.  The  affidavit  must  correspond^  in  substance,  with  the 
process  and  the  declaration^  in  the  description  of  the  parties, 
subject  matter  of  the  suit,  and  the  forrh  of  action.  The 
primary  object  endeavoured  to  be  attained  by  this  rule, 
is  to  establish  a  visible  connexion  between  the  different 
stages  of  the  proceedings,  in  order  to  facilitate  a  prose^ 
cution  for  perjury,  if  the  affidavit  be  untrue,  and  to 
preclude  any  opportunity  of  subterfuge  or  evasion. 

When  defendants  were  holden  to  bail  on  an  affidavit, 
describing  them  as  surviving  partners,  but  were  charged 
in  the  declaration,  in  their  individual  capacity,  the  vari- 
ance was  considered  fatal,  and  the  defendant  was  dis- 
charged on.  common  bail,  (m)  So,  a  misnomer  in  tlie 
Christian  name  of  the  defendant,  would  entitle  him  to  be 
released  from  custody;  as,  where  in  the  affidavit  the 
defendant  was  called  Thomas  Baker,  but  in  the  declara- 
tion filed  against  him,  he  was  designated  by  the  name  of 


{k)  Holland  v,  Bothmar,  4  T.  R.  228.    See  King  v.  Cole,  6  id.  640. 

(/)  Goodwin  t?.  Parry,  4  T.  R.  577;  Hussey  v.  Wilsoii,  6  id.  «54. 
Sed  vide  D'Argent  v.  Vivant,  1  East,  330.,  and  see  Dalton  v.  Barnes^ 
i  M.  &  S.  230.  in  which  some  doubt  has  been  thrown  upon  the  rule 
stated  in  the  text.  In  tiiis  case,  Mr.  Justice  Bayley  observed, 
that  there  was  not  any  instance  in  which  the  party,  after  putting  in 
bail  above,  had  been  permitted  to  take  advantage  of  a  defect  in  the 
affidavit  to  hold  to  bail. 

(m)  Spalding  v.  Mure,  6  T.  R.  363.  Attwood  v.  Rattenbury,  5  B. 
Moore,  209.  Christie  v.  Walker,  1  Bing.  Rep.  68. 206.  As  to  the  princi- 
pal point  decided  in  Spalding  v.  Mure,  see  Richard  v.  Heather,  1  B.  & 
A.  29.  where  it  was  held,  that  under  a  declaration  containing  only  one 
set  of  counts,  charging  the  defendant  in  his  own  right,  the  plaintiff 
might  recover  one  demand  from  the  defendant  individually,  and  another 
due  from  him  as  a  surviving  partner.  But  where  a  party  tues  as  a 
surviving  partner,  he  must  be  described  as  such  in  the  declaration. 
Jell  V.  Douglas,  4  B.  &  A.  374. 
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Charks«  (n)     But  a  trifling  varianoe  in  the  names  of  thie  Geheni 
parties  will  not  be  material,  if  their  identity  be  not  in-  m  affidavit. 
volved  in  xloubt.    A  difference  therefore  in  spelling  the  ^^^  v^^ 
defendant's  name,  as  RennoU  for  Rennolls,  (o)  or  mis^  affidaTit 
spelling  the  final  syllable,  by  inserting  "  rum"  instead  of  ™^nT' 
^*  run,"  (p)  will  not  vitiate  the  instrument.  ^»^  ^^e„ 

'      ^'^^  ,  process,  &c. 

In  describing  the  subject  matter  of  the  action,  the  affi-  in  the 
davit  should  disclose  the  whole  of  the  plaintiflTs  demands,  matter  of 
For  where  the  affidavit  stated  that  the  defendant  was  ^®^'>^* 
indebted  on  a  bill  of  exchange,  and  a  general  verdict  was 
given,  as  well  for  goods  sold  as  in  respect  of  the  bill, 
it  was  decided  that  the  plaintiff  could  not,  by  com- 
bining other  causes  of  action  against  the  principal,  trans- 
fer the  liability  of  the  bail  to  other  claims  not  included 
in  the  affidavit,  and  for  which  they  had  not  become 
responsible.  (9}  In  the  case  referred  to^  Dallas,  C.  J. 
said^  ^^  When  we  look  to  what  is  technical,  we  find  no 
difference  of  opinion  in  the  officers  or  in  the  court ;  when 
we  look  to  the  books  of  practice  the  text  is  positive; 
when  we  look  to  the  reason  of  the  thing,  it  is,  that  if  bail 
are  told  there  is  a  debt  of  167/.  due  on  a  bill  of  ex- 
change^ they  shall  not  be  liable  for  goods  sold  and  deli- 
vered. The  bail  ought  to  know  the  extent  of  their 
responsibility.**  (r) 

Where  the  affidavit  to  hold  to  bail  was  on  a  bill  of 
exchange  for  523/.  1 7«.  6d.  and  the  declaration  described 
the  instrament  as  a  bill  of  exchange  for  523  limes ,  VJ  sous, 
and  6  dewier^,  being  of  the  value  of  5232.  175. 6d.  sterling, 
the  court  considered  this  to  be  no  variance,  because  the 
value  of  the  money,  described  in  the  affidavit  to  hold  to 

(n)  Clark  V.  Baker,  13  East,  «73.  Johnson  v.  Cooper,  6  B.  Moore, 
4T2.,  where  the  party  appears  to  the  writ  by  his  right  name,  he  waives 
the  iiregularity.  Hole  v.  Finch,  8  Wils.  393. 

(o) v.  Rennolls,  1  Chit.  Rep.  659.  n.      (jt)  Anon.  id.  660.  n. 

(a)  Wheelwright  v.  Jutting,  7  Taunt.  304.  1  B.  Moore,  51.  s.  c. 
See  Caswell  v.  Coare,  3  Taunt.  107.  (f)  T  Taunt.  305. 
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Geneni       bail,  and  that  set  out  in  the  declaration^  were  the  same 

qualities  of 

an  affidavit.  ID  substance  and  effect,  (s) 

y^^^^      The  cause  of  action  described  in  the  affidavit  to  hold 

In  the  fonn 

of  action,  bail,  must  be  consistent  with  the  remedy  intended  to  be 
adopted  in  the  declaration.  An  essential  incongruity  in 
this  respect  will  exonerate  the  bail.  A  declaration  in 
trover  on  a  bailable  writ  in  asmmpsit,  is  therefore  ixregu- 
lar  I  (t)  and  the  court  will,  in  general,  stay  proceedings  in 
an  action  against  the  bail,  on  their  recognizance,  if  the 
plaintiff'  did  not  recover  against  the  principal  for  the 
cause  of  action  expressed  in  the  affidavit,  (te) 


SECTION  HI. 

GBNERAL  QUALITIES  IN  PARTICULAR  ACIIONS. 

In  the  present  section,  it  is  proposed  to  consider  the 
qualities  of  the  affidavit,  as  applicable  to  the  particular 
forms  of  action,  and  the  particular  causes  which  generally 
constitute  the  various  subjects  of  litigation.  It  must,  how- 
ever be  remembered,  that  a  strict  observance  of  the  ge- 
neral rules  stated  in  the  immediately  preceding  section^ 
and  certain  formal  qualities  which  will  be  enumerated  in 
a  subsequent  part  of  the  work,  must  be  invariably  ad- 
hered to,  to  render  it  a  valid  deposition. 

Civil  actions,  when  considered  with  reference  to  the 
nature  of  the  injury  suffered,  or  of  the  remedy  sought,  are 
commonly  divided  into  actions  in  form  ex  contractu,  and 
in  form  ex  delicto.  Under  these  two  appropriate  divisions 
(he  subordinate  classes  of  particular  actions  and  par- 
ticular rights  are  comprised.    Consistently  with  this  ar- 


(i)  Gould  V.  LcM^ettey  1  Chit.  Rep.  659.  (t)  Tetherington 

V.  (Guiding,  7  T.  S.  80.    MaberW  d,  Benton,  5  B.  Moore,  183. 
(u)  Wheelwright  v*  Jutting,  7  Taunt.  304.    1  B.  Moore,  5U  8.  c. 
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rangement;  the  general  qualities  of  affidavits^  in  particu-  ^^*^* .. 
lar  actions^  will  be  specified  and  examined. 


Inform  ex  contractu. 

^  The  general  qualities  of  an  affidavit  in  an  action  of  as-  inaBnimpnt* 
sumpsit^  will  be  investigated  under  the  following  divisions : 

1st.  Affidavit  respecting  personal  property  ; 

2d*  Affidavit  respecting  personal  services  ; 

3d.  AffidaxAt  respecting  monies  ; 

4th.  Affidavit  respecting  special  contracts. 

An  affidavit  to  bold  to  bail  for  money  due  on  the  sale  igtJiffidavit 
of  personal  property,  must  disclose  its  value,  and  contain  !J2^* 
a  clear  and  unequivocal  allegation,  that  it  was  sold  and  propeftr. 
delivered  by  the  plaintiff  to  the  defendant ;  but  it  need   &c. 
not  set  out  so  much  of  the  transaction  as  will  shew  that 
it  amounted  to  a  legal  sale,  for  the  plaintiff  takes  upon 
himself  to  say,  that  such  a  sale  and  delivery  was  effected, 
as  will  constitute  a  valid  cause  of  action,  {x)     A  mere 
deposition  on  oath,  stating  that  defendant  is  indebted  to 
plaintiff,  without  describing  by  whom,  to  whom,  or  for 
whose  use  the  property  was  sold  and  delivered,  is  in-* 
sufficient.     Hence  an  affidavit  only  alleging  that  the 
defendant   is  indebted  to  the  plaintiff  for  goods  sold 
and  delivered   (not  stating  by  the  plaintiff  to  him  the 
defendant)  is  bad.    So  affidavits  describing  the  debt  to 
be  for  goods  sold  and  appraised  to  the  defendant,  with- 
out  saying  by   the  plaintiff,  (j^)    or  by   the    plaintiff, 
without  saying  to  the  defendant,  (z)  or  for  goods  sold  and 
delivered /or  the  defendant,  instead  of  fo  the  defendant;  (a) 


(x)  Jenkins  v.  Law,  1 B.  &  P.  365. 

Sr)  Cathrow  v,  Ha^r<8  East,  106.    Fenton  v.  Ellis,  6  Taunt.  192. 
arsh,  535.  s.  c.    Taylor  t;.  Forbes,  11  East,  315. 
(z)  Young  v.  Gatien,  2  M.  &  S.  603. 
\a)  Bell  V.  Thnipp,  2  B.  &  A.  596.,  1  Chit.  Rep.  331. 8.  c. 


jwmeM. 
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General       or  for  goods  bargained  and  sold,  without  alleging  that 

fraalitifls  in 

particular     they  were  delivered,  {b)   have  been  respectively  holdeu 
^^^\^^  incorrect.     An  affidavit,  stating  that  the  defendant  is  in- 
In  form  ex    deb  ted  to  the  plaintiff  for  hire  of  divers  carriages  of  the 
lat. Affidavit  plaintiff,   to  and  for  the  use  of  the  defendant,  without 
'*ttonaT^     averring  that  they  were  hii*ed  of  the  plaintiff,  or  by  whom 
property,      they  were  hired,  has  been  holden  sufficient ;  as  the  words 
'^  hired  to  the  defendant,'*  imply  a  contract,  and  are 
equivalent  to  saying,  ^^  let  to  hire  to  the  defendant ;"  and 
though  ^^  hired  to  the  defendant"  is  not  strictly  a  proper 
or  grammatical  expression,  it  is  not  «o  unusual  aB  tp  war- 
rant the  rejection  of  the  affidavit,  (c) 
2d.Amav!t       An  offidavit  to  hold  the  defendant  to  bail  for  per- 
peiMdai       Bonal  iservices,  must  allege  that  the  remuneration  is  due 
from  the  defendant  to  the  plaintiff.    A  statement,  ^^  that 
the  defendant,  master  or  commander  of  the  ship  Olive, 
was  justly  and  truly  indebted  to  the  plaintiff  for  the 
work  and  labour  of  the  plaintiff^  and  his  workmen  and 
servants,  done  and  performed  in  and  on  board  ,the  aaid 
ship ;  and  for  materials  found  and  provided  by  the  plain- 
tiff, and  used  and  applied  therein ;  and  also  for  goods 
sold  and  delivered,  and  money  paid,  laid  out,  and  ex* 
pended  by  the  plaintiff,  at  the  special  instance  and  re- 
quest of  the  defendant,  not  stating  ^^  for  the  defendant;" 
or  that  the  goods  were  sold  "  to  the  defendant,"  was 
holden  to  be  defective ;  for  although  the  cause  of  action 
stated  in  the  affidavit,  is  work  done  on  board  the  ^ip,  it 
does  not  result  as  a  necessary  consequence  from  those 
premises,  that  the  defendant  is  indebted  as  captain,  he 
^ly being  liable  upon  his  express  contract;  and  from 
the   terms   of  the  affidavit,    the    inference    that   the 


1  -p<^'   wm<'i*"i  ^«— i^M^— »■     ">.       I. 


{h\  Hopkins  t;.  Vaughan,  12  East,  398. 

(c)  Browu  V.  Gamier,  6  Taunt.  389.    3  Marsh,  83. 
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work,  &c.  may  not  have  been  done  for  a  third  person  General 

qualities  in 

IS  not  repelled.  (J)  But  an  affidavit,  stating  ^*  that  the  de-   particular 
fendant  was  indebted  to  the  plaintiff  for  wages  due  to  i'^"'^^ 
him  for  his  services  on  board  the  defendant's  ship,"  was   in  form  ex 
considered  sufficient,  without  an  express  averment  that   2d. Affidavit 
the  debt  was  due  from  the  defendant,  (e)     In  the  latter   ^^^^ 
case,  it  will  be  however  observed,  that  it  distinctly  ap-   Mrvies. 
peared  on  the  face  of  the  deposition,  that  the  vessel  was 
the  property  of  the  party  sought  to  be  charged. 

In  the  Common  Pleas,  it  Itas  been  in  several  cases  de- 
termined that  an  affidavit  for  work  and  labour  need  not 
aver  that  the  acts  of  service  were  performed  at  the  request 
of  the  defendant.  (/)  But  from  a  late  decision  in  the  King's 
Bench,  it  appears,  that  a  different  rule  obtains  in  that 
Court  ;(g)  the  insertion  of  these  words  is  also  consonant 
with  the  usual  printed  forms  and  general  practice. 

An  affidavit  for  money  lent  must  contain  an  allegation   3d.Affidavit 
that  the  money  was  advanced  "  by  the  deponent  to  the   "^^°^ 
defendant,  at  his  request,"  when  such  an  affidavit  stated   J'^'  °*°"®y 
that  the  money  was  lent  by  the  plaintiff  to  the  defendant, 
for  the  use  of  another,  and  which  the  defendant  promised 
to  repay,  or  cause  to  be  secured  to  the  plaintiff,  it  was 
adjudged  defective,  because  it  omitted  to  state  that  the 
mqijiey  had  not  been  secured  according  to  the  agreement. 
Thie  deponent  in  this  affidavit,  swore  not  only  to  the  exist- 
ence of  the  debt,  but  also  to  a  conclusion  of  law ;  and 
afterwards  disclosed  premises  which  did  not  support  that 
deduction,  (h) 

In  an  action  for  money  paid,  it  has  been  determined  not 

(d)  Young  V.  Gatien,  2  M.  &  S.  603. 

(e)  Syqaonds  v.  Andrews,  5  Taunt.  751.    1  Marsh,  317.  s.  c.    Bliss 
V.  Atkins,  1  Marsh,  317.  n. 

(/)  Bliss  V.  Atkins,  5  Taunt.  756.    1  Marsh,  317.  n.  s.  c    Brown 
V.  Gamier,  6  Taunt.  389.    2  Marsh,  83.  s.  c. 
(g)  Durnford  v.  Messiter,  5  M.  &  S.  446. 
{h)  Jacks  V.  Penaberton^  5  T.  R.  552. 
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essentially  necessary  for  the  aflSdavit  to  aver  that  it  was 
expended  at  the  request  of  the  defendant,  (t)  for  although 
in  proceeding  for  the  recovery  of  money  lent^  money 
infflsmn    had  and  received,  or  for  the  balance  of  an  account,  it  is 
rara^er    ^^  ^  ^^  requisite  to  swear  to  a  request ;  yet  such  an  alle- 
le* gation  is  not  required  in  an  action  for  money  paid,  because 
the  plaintiff  may  have  been  obliged  to  disburse  the  money 
to  satisfy  some  legal  liability,  he  had  incurred  for  the 
defendant*    Thus  where  the  plaintiff  is  surety,  he  may 
be  compelled  to  pay  the  money,  even  against  the  express 
interdiction  of  his  principal. 
j^       .  .       Where  the  action  is  for  money  had  and  received,  the 
and  re-        general  rule,  that  it  must  be  positively  averred  in  the 
affidavit   that  the  subject   matter  of  the   suit   moved 
from  the  plaintiff  to  the  defendant,  seems  partially  re- 
laxed ;  as  it  has  been  decided,  that  an  affidavit,  stating  the 
defendant  to  be  indebted  to  the  plaintiff  for  money  had 
and  received,  without  alleging  that  it  was  received  by  the 
defendant,  is  sufficient,  (k)    The  reason  assigned  for  this 
deviation  is,  that  it  could  not  be  said  that  the  defendant 
was  indebted,  unless  the  money  had  been  actually  received 
by  him.    It  is  not  a  mere  allegation  of  a  legal  conse- 
quence, but  the  statement  of  a  substantive  &ct. 

It  would  be  exceedingly  inconvenient  to  exact,  that 
the  plaintiff,  in  his  affidavit,  in  an  action  for  money  had 
and  received,  should  in  every  instance  be  obliged  to  state 
that  the  money  was  had  and  received  **  by  the  defendant^ 
to  the  use  of  the  plaintiff  at  the  defendant's  request/'    In 


(t)  Eyre  t;.  Hulton,  5  Taunt.  704.  1  Marsh,  315.  s.  c.  by  the  name 
of  nulton  V.  Eyre.  See  also  Symonds  v.  Andrews,  id.  751.  s.  c.  1  Marshy 
Sir.  Jones  V,  Evans,  H.  T.  1893,  MS.  Stokes  v.  Lewis,  1 T.  R.  SO.  A& 
to  the  request  necessary  to  support  an  action  for  money  pud,  Child  v. 
Morley,  8T.R.610.  Capp  v,  Topham,  6  East,  392.  8.  c.  8  Smith,  443^ 
Exall  v.  Partridge,  8  T.  K.  308.  Moore  v.  Pyshe^  11  East,.  52.  Dunn 
ford  v.  Messiter,  5  M.  &  S.  446. 

(k)  Coppinger  v.  Beaton^  8  T.  R.  338. 
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the  majority  of  cases,  the  allegation  in  the  affidavit,  that  ^^^^ . 

the  money  has  been  received  by  the  defendant  to  the  plain-  puticuhr 
tiffs  use,  is  rather  an  inference  deduced  from  a  particular 


transaction,  and  on  account  of  which  the  plaintiff  con-  infimnex 
ceives  a  debt  to  have  been  contracted,  than  from  any  Money  had 
specific  engagement.  {I)  The  opinion  that  in  an  action  ^^' 
for  money  had  and  received,  a  request  need  not  be  al- 
leged in  the  affidavit,  is  confirmed  b}i  the  rule  of  plead- 
ing, which  dispenses  with  such  an  averment  in  the  decla- 
ration (m)  It  has  already  been  seen,  that  it  is  a  general 
principle  that  the  affidavit  must  be  express,  distinct,  and 
unequivocal,  and  not  uncertain  or  argumentative.  Hence, 
an  affidavit,  stating  that  the  defendant  is  indebted  to  the 
deponent  for  so  much  money  had  and  received  of  depo- 
nent, and  for  which  he  has  not  accounted,  is  void,  (n) 
So  where  an  affidavit  alleged  that  the  defendant  was 
indebted  to  the  plaintiff,  ^^  as  secretary  to  the  Tontine 
Society/'  for  money  had  and  received  to  his  use;  it  was 
considered  invalid  for  not  distinctly  stating  in  what  cha- 
racter the  plaintiff  sued,  (o) 

Where  interest  has  accrued  due  upon  money  lent  and  ForinteiMt. 
advanced,  a  general  affidavit,  stating  the  amount  of  such 
interest,  wiU  suffice.  But  where  the  claim  for  interest  is 
derived  fix>m  a  special  agreement,  the  particular  nature 
and  terms  of  the  contract  must  be  specifically  described  in 
the  affidavit ;  for  where  it  only  stated  that  the  defendant 
was  indebted  to  the  plaintiff  in  a  certain  sum  for  interest 


(/)  Symonds  v.  Andrews,  5  Taunt,  751.  1  Marsh,  S1T.«  s.  c.  Eyre 
V.  Hulton,  5.  Taunt^  703.  1  Marsh,  315.  s.  c,  by  the  name  of  Htilton 
V.  Eyre.  In  Carmichael  v.  Davis,  H.  T.  18SS,  Mr.  Justice  Bayley 
granted  a  rule,  because  the  affidavit,  to  hold  to  bail  for  money  had  and 
received  to  the  plaintiff's  use,  did  not  shew  a  request,  MS. 

(m)  1  Chit.  pi.  S38. 3d  ed.  And  see  form  of  affidavit,  Tidd,  Ap- 
pendix, 92.  5th  ed. 

(n)  Champion  v.  Gilbert,  4  Burr.  3126. 

(o)  Whitcnurch  v.  Whidng,  3  Anstr.  797. 
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General       money^  undcr  an  agr^emeot^  the  averment  tvas  eonftidered 

oojilities  in      ^     -      ^  i    /   \ 

^icttiar      to  be  too  general,  (p) 

*^***°'-  The  affidavit  to  hold  to  bail  on  an  account  stated,  namt 

In  fo^  ex  distinctly  shew  the  amount  of  the  balance,  and  that  the 
^^J?^'  object  of  the  suit  is  for  the  recovery  of  such  balance. 
count  iut«!  jj!»Q|.  where  the  affidavit  alleged  "  that  the  defendant  was 
indebted  to  the  deponent  hi  472(M.  and  upwards,  under 
and  by  virtue  of  a  certain  agreement  in  writing,  bearing 
date,  &c.  entered  into  between  him,  this  deponent;  and' 
the  said  defendant,  whereby  he,  the  said  defendant,  un- 
dertook and  engaged,^  that  he,  together  with  A.  B.,  should 
pay  and  dischaq^e  on  or  before,  &c.  the  balance  of  all 
subsisting  accounts  between  them,  which  said  balance  is 
8tiU  d«e  and  unpaid  to  the  deponent ; "  it  was  holdeo  to 
be  defective  and  inaccurate,  as  it  left  the  amount  of  the 
balance  to  be  inferred,  instead  of  the  allegation  of  that 
fSwct  beuig  positive  and  certain,  (q)  So  an  affidavit,  stat- 
ing' ^'  that  the  defendant  was  indebted  to  th^e  plaintiff  in: 
1600/.  for  money  laid  out  and  expended  by  the  deponent 
for  the  said  defendant,  and  upon  the  balance  of^accomits^'' 
18  not  sustainable,  because  it  did  not  ^eeify  how  much 
Was  due  upon- the  balance  of  accounts,  orofwhattJie 
balance  consisted,  or  whether  it  had.  been  liquidated  by! 
the  defendant,  (r)     Although  it  bad  been  suggested  (#) 


(  d)  Brook  V.  Trist,  10  East,  358.  See  Calton  v.  Bragg,  15  East,  223. 
MFaikcr  v:  Constable,  1  D.  &  P.  306.,  that  interest  is  not  recoverable, 
upon  demands  for,  money  lent,  money  had  and  received  and  money 
paid,  without  a  contract  for  the  payment  of  it  either  express  or  impliea. 

(g)  Hatfeild  v,  Linguard,  6  T.  R.  217. 

(r)  Eicke  v.  Evans,  2  Chit.  llep.  15. 

(jr)  In  Jones  v;  Evans,  K.  B.  U.  T.  1823,  MS.  where  the  question 
MFafi,  whether  the  affidavit  should  state  a  request  in  an  action  for  money 
paid ;  the  court  said,  that  in  the  other  cases  respecing  **  mmiey  bad. 
and  received,  and  an  aficount  stated,^'  it  is-  necessary  to  sw^ear  to  a  re- 
quest. And  Mr.  Justice  Holroyd,  in  the  same  term,  granted  a  rule 
nisi,  because  the  affidavit  on  an  account  stated>  had  ^not  alleged  a  re- 
quest. MS. 
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tbat  an  affidavit  to  hold  to  bail  upon  an  account  stat^*  Geneni 
must  allege  a  request^  it  is  with  deference  conceived  that  ^(J^"* 
the  propriety  of  Hiat  opinion  would  not  be  sanctioned^  if  ^^\^. 
the  question  were  brought  directly  before  the  courts  as  it  in  form  ex 
is  inconsistent  with  the  rules  of  pleading,  and  the  na-   On  an^^ 
ture  of  the  transactions  from  which  such  claims  usually  ^^^^  ^^^ 
originate. 

The  affidavit  on  a  special  agreement  roust  explicitly.  4th.Affida- 
disclose  the  nature  of  the  contract,  the  consideration,  w'^SdS" 
moving  fvom  Iheplaintiff  to  the  defendant,  the  extent  of  c<»tncti. 
the  party's  obligation,  and  his  subsequent  breach  •(/)   An 
affidavit,  in  which  it  is  simply  stated  that  the  defendant 
is  indebted  to  the.  deponent  in  a  particular  sum,  ns  ap- 
pears by  an  agreement  hearing  date,  &c.  is  not  sufficiently 
positlve/ti)  or  that  the  defendant. is  indebted  to  the  plainr 
tiff  in  to  much  money  fear  interest,  under  and  by  virtue- 
of  an  agreement  under  the  hand  of  the  defi»QdanU(4?)   So, 
where  it  was  allied  in  an  affidavit,  that  the  defendant 
was  indebted  to  die  plaintiff  in  2452.  for  money  lent  by 
the  plaintiff  to  the  defendant  for  the  use  of  a  third  per- 
son,, and  for  which  the  defendaat  promised  to  be  ac- 
countable and  repay,  or  cause  to  be  secured,  to  the  plain- 
tiff, &c.  the  defeadant  was  diaebarged  on  ^opimon  bail,, 
itnot  being  negatived  that  the  mioneyhad  not  been  secured 
pursuant  to  the  agreement,  {y)    It  has  been  before  ob- 
served {z)  that  there  is  a  distinction  between  an  arrest  for 
stipulated'  damages,  and  one  for  a  penalty ;  and  tbsM^  in. 
respect  of  the  latter,  the  party  cannot  be  holden  to  bail. 


^«* 


if)  Macpherson  v,  Lovie,  6  B.  &  A.  108.  2  D.  &  R.  69.  s.  c. 

(tt)  Jennings  «.  Martin,  a  Burr.  144?.,  .Bright  v.  Furrier,  id.  1687, 
Waters  v.  Joyce,  1  D.  &  R.  150. 

(x)  Brooke  v.  Trist,  10  East.  358. 

(y)  Jacks  V.  Pemberton,  5  T.  R.  553.  Fowler  v.  Morton,  2  B. 
&  P.  48. 

(z)  Ante,  p.  34 — 25. 
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Bail  in  Common  Law  Actions.         [part  i. 

The  affidavit  in  an  action  for  the  recovery  of  the  stipu- 
lated damages  incurred  by  the  n6n*performance  of  an 
agreement,  must  disclose  the  nature  of  the  contract  a 
breach,  and  that  the  forfeiture  is  not  in  the  nature  of  a 
penalty,  (a)  A  statement  that  the  defendant  is  indebted 
to  the  plaintiff  in  the  sum  of  501.  under  a  certain  agree- 
ment in  writing,  dated,  &c.  between  the  plaintiff  and  the 
defendant,  by  which  the  plaintiff  agreed  to  forfeit  the  sum 
9f  50/.  without  specifying  in  what  manner  the  contract 
was  infringed,  is  too  general,  (b)  So,  if  a  tenant  bind 
himself  in  a  penalty  of  100/.  for  performance  of  repairs 
within  a  certain  period,  the  court  will  not  permit  him  to 
be  holden  to  bail  for  the  penalty,  upon  an  affidavit,  which 
does  not  shew  in  what  respect,  and  to  what  amount 
be  has  failed  in  the  fulfilment  of  his  contract,  it  not 
appearing  on  the  face  of  the  affidavit  to  be  a  case  of 
stipulated  damages,  {c) 

Bills  of  exchange  and  promissory  notes  being  one  of  the 
most  important  and  prominent  divii^ns  of  the  action  oC 
special  assumpsit,  it  maybe  desirable  to  eicamine  tnore 
minutely  the  requisite  qualities  of  affidavits  applicable  to 
these  instruments.  1st.  The  affidaidt  should  disclose  the 
amount  for  which  the  bill  or  note  was  given  or  negotiated, 
and  the  description  should,  in  other  respects^  correspond 
with  the  bill  or  note.  2dly.  That  the  party  suing  has  an 
interest  in  the  note  or  bill  as  payee,  indorsee,  or  some 
other  character.  3dly.  That  the  defendant  has  become  a 
party  to  the  note  or  bill,  and  has  not  performed  his  con- 
tract. The  instrument  must  not  only  be  accurately 
described  in  terms,  but  must  be  stated  according  to  its 


,S?)  -^'^cber  V.  Ellard,  Sayer,  109.    Stinton  v,  Hughes,  6  T.  R.  ly, 
Wildey  V,  Thomton,  3  East,  409. 

(6)  Wildey  v.  Thornton,  «  East,  409.    Maqjherson  v.  Lovie,  6  B. 
&  A.  108.  2  D.  &  R.  69.  s.  c.     (c)  Edwards  v.^iUiams,  5  Taunt.  %^7. 
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legal  effect.  For  where  an  affidavit  purported  to  be  made  Oeneni 

by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange  pirttcuUr 

for  563L  129./and  it  afterwards  appeared  by  the  declara^  C^T^^w 

tion^  that  the  money  was  not  payable  generally^  but  out  in  farm  ^ 

of  a  particular  fund  :  the  court  discharged  the  defendant  ^'^n. 

on  entering  a  common  appearance.  (cc>  chang«,&c. 

It  is  the  usual  and  preferable  mode,  though  not  abso-  T^f  ^^^ 

luiely  easenHalf  for  the  affidavit  to  specify  in  what  particu-  rest  in  thf 

lar  character  the  debt  is  due  to  the  plaintiff,  whether  he  ^  * 
claims  as  drawer,  payee,  or  indorsee ;(d)  and  altboligh  it 
was  once  decided  otherwise  in  the  Court  of  Common 
Plea8,(«)  yet  it  has  been  since  observed,  that  that  decision 
took  place  without  the  case  of  Bradshaw  v.  Saddington 
having  been  cited,  and  from  the  latest  case  on  the  subject, 
the  practice  of  the  two  courts  appears  now  to  be  uniform.  (/) 

There  is,  however,  a  distinction  between  stating  the  How  th« 

,  ^  defenduit 

plaintiff's  title  to  the  bill  or  note,  and  the  defendant's  became  a 
liability.  The  character  in  which  the  latter  became  a  SbTlin! 
party  to  the  instrument,  must  be  clearly  and  distinctly 
shewn ;  for  otherwise  Ue  might  only  be  liable  on  the  bill, 
in  the  character  of  a  guarantee,  instead  of  a  party  to  a 
negotiable  instrument,  in  which  case,  the  nature  of  his  en- 
gagement ought  to  be  differently  and  appropriately  de« 
scribed,  (g)  Hence  the  affidavit  must  invariably  disclose 
in  what  character  the  defendant  is  a  party  to  the  bill  or 
note,  whether  as  drawer  or  maker,  acceptor  or  indorser. 
An  affidavit  alleging  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  95Z.  as  the  indorsee  of  a  certain 
bill  of  exchange,  drawn  by  one  T.  Winslow,  without  stilt- 
ing how  the  defendant  became  liable,  whether  as  acceptor 

4    (ec)  Wilks  V.  Adcock,  8  T.  R.27.  Elstone v.  Mortlake,  1  Chit.Rep.  648. 
(d)  Bradshaw  v,  Saddinstou,  7£ast,94.  Lamb  v.  Newcomb^!2B.&B.34d'. 
{e)  Balbi  v,  Batley,  1  Marsh,  434.    6  Taunt,  3.3,  s.  c. 
(/)  Machu V.  Fraser,  7  Taunt.  171.  Warmsley  v,  Macey,  36.&B.338; 
(£)  Humphries  v.  Winslow^  6  Taunt  531.    8  Marsh,  831,  s.  c.      ' 
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ok*«iDdorser^  was  considered  defective,  (h)  The  ierm  in- 
dorsed is  descriptive  of  the  plaintiflTs  interest  in  die  biil^ 
and  not  of  the  I'elative  situation  of  the  defendant,  (t) 

In  an  action  against  the  maker  of  a  promissory  liotCj  or 
the  acceptor  of  a  bill  of  exchange^  it  is  necessary  to  state 
in  the  affidavit  that  it  was  due^  or  at  least  to  shew  the 
date^  and  when  it  was  made  payable,  for  otherwise  a  bill 
or  note  being  debitUm  in  prcMentisolvendkm  in  JiUuro,  the 
affidavit  that  these  parties  were  indebted  might  be  true, 
and  yet  the  time  for  the  payment  of  the  note  or  biH 
might  be  unexpired  at  the  time  of  swiearihg  the  affi- 
davit, (k)  In  an  action,  however,  against  the  indbrser  of 
a  bill  or  note,  whose  tiahility  is  only  coUiiteral  and  con- 
ditional, and  does  not  enure  until  it  has  been  dishonoured 
by  the  acceptor  or  drawer,  it  has  been  determined  not  to 
be  necessary  to  shew  that  the  bill  or  note  is  over  due;  this 
case  is  distinguishable  from  the  furtner,  oh  the  ground 
that  the  party  being  described  as  an  inddrser,  and  as  isiuch, 
only  a  collateral  security,  could  not  be  indebted,  uldess^ 
the  bill  had  become  due  and  had  been  dishonoured.  (Q  In 
an  action  against  the  drawer,  an  averment  that  the  bill  is 
due  is  indispensable.  (U)  % 

Formerly,  where  a  party  to  a  bill  of  exdhange  had  only 
subscribed  the  initials  of  his  Christian  nanie,  and  idl  pos- 
sible inquiries  had  been  madie  to  ascertain  it^  without 
effect,  it  was  holden,  that  the  affidavit  and  proceedings 
were  sufficient,  and  the  court  refused  to  dischalrg^  him  oh 

I       '  III.  II      y  H    ■  li^  I  ■■  11  I—I.  I  I         11  ,  1— ^^M^ 

(A)  Humphries  v,  Winslow,  6  Taunt.  531.    2  Marsh,  231.  s.  c. 
.    (i)  See  Machu  v.  Jraser,  7  Taunt.  172. 

(Jc)  Jackson  v.  Yate,  2.  M.  &  S.  149.  See  Holcombe  v  Lambkin,  id. 
475.,  and  Edwards  v.  Dick,  3  B.  &  A.  495.  Machu  v.  Fraser,  7  Taunt. 
171.  Sands  v.  Graham,  4  B.  Moore,  18.  Warmslcy  v.  Macey,  2  B. 
Moore,  53.  3  B.  ik  B.  338.  s,  c.  Elstone  r.Mortlake,.  1  Chit.  Rep. 
648.    Lamb,t7.  Ncwcoml)e,  5  B.  Moore,  14i.    8  B.  &  B.  343. 

(/)  Jackson  v  Yate,  2  M.  &  S.  149.  Pavison  v.  March,  1  New  Rep. 
157,  Holcombe  v.  Lambkin,  2.  M.  ^  S.  475.  Brookes,  t;.  Clark,  2 15. 
&  R.  148.  W  Edward  v.  Dick,  3  B.  &  A.  494. 
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comD&'on  bail.^wi)    But  ih  'i  recent  case  this  ddctrfrte  was  9«n«fa* , 
overruled,  and  itSVas  decided  that  &n  arrest  of  a  party  panicuUr 
described  In  k  fest'atiim  special 'capiat,  abd  in  the  i^ffidavit,  \j^-^j 
by  the  initiafs  of  his  Christislh  name,  wai^  irregular,  (n)      in  ^om  ex 

The  affidavit  to  hold  'to  bail  in  an  action  of  covenant,  inco"enant. 
sbbiild  set  otit  in  precise  and  unambiguous  tenons  the 
date  of  the  deed,  the  narnes  of  the  contracting  parties, 
the  substance  of  the  particular  covenant,  slnd  that  the 
money  therein  specified  to  be  paid  is  due.  It  has  already 
been  shewn  on  what  covenants  the  right  to  the  security 
of  WAtl  bay  be.  obtained,  (o)  The  affidavit  mtist  also 
di^dfose,  that  the  amount  payable  under  the  covenant,  i^  a 
liquidated  sum,  and  not'genenLl  indefinite  daniages. 

As  the  'action  of  debt  is  &  remedy  applicable  to  the  reco-  in  debt, 
veiy  'of  money  'due  upon  simple  contracts,  as  well  as  upon 
contt^cts  under  seal,  matiy  of  the  rul^s  to  be  attended  to 
in  frainlng  the  affiidavit  in  an  action  of  assiitnpsit,  apply 
e'^ually  to  this  division  of  oiir  subject.  It  will  theriefore 
be  bnly  necfe^sary  here  to  advert  to  the  cases  whfch  have 
occuiired  relative  to  instnini'ents  lih'der  seal.  ' 

The  Affidavit,  In  debt  on  a  ibohey  bond,  should  describe  Ob  a  money 
the  dkib,  the  ^'^rties,  the'amouVit  6f  ilie  penalty,  and  sum 
inientioned  ih  Wie  cdildition.  Tholigh  this  is  the  ordinaiy 
'and  most  accurate  niode  6f  proceeding,  an  aiffirfavit,  stat- 
ing th^t  the  defendatit  is  justly  ihdebted  to  the  plaintiff  in 
a'^Ai  for  t)rincipal  'and  int^re^t,  due  oh  a  bond  made  by 
the  defendant  to  the  plaintiff,  in  u  greater  penal  sum,  has 
been  holden  good,  without  shewing  that  the  condition  of 
the  bond  was  for  the  paynieht  of  money ;  for  unless 

ft  hiid  been  so  conditioned,  the  defendant  could  not  be  in- 

•*•    I, '...•».   •.♦     •   I        ^» *.     ..    f.    .         .... 

(m)  Howell  v.  Coleman,  2  B.  &  P.  466.  _ 

(n)  ReyfiOtds  t;.  Hankras,  4  B.&  A.  55S.    M«B~eath  v.  C^atterley, 

$  D.  &  R.  337.  Parker  v.  Bait,  3  D.  &  R.  73.  S<ie  Tomlm  v.  Preston, 

1  Chit  Rep.  397.  (o)  See  ante,  p.  39. 
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Bail  in  Common  Law  Actions*         [part  i. 

debied  on  the  bond  for  principal  «nd  interest,  (p)  But 
where  the  amount  sought  to  be  recovered,  is  ndt  described 
as  principal  and  interest^  and  the  affidavit  only  contains  a 
general  allegation,  that  the  defendant  is  indebted  in 
6,000/.  upon  a  bond,  in  the  penal  sum  of  25,0001.  it  is  in- 
sufficient ;  for  though  using  the  term  penal  sum,  imports 
that  the  bond  was  subject  to  a  condition,  it  might  be  a 
condition  for  the  performance  of  covenants,  when  it  would 
be  requisite  to  assign  breaches,  and  shew  to  what  extent 
the  plaintiff  was  damnified,  (g)  If  from  an  affidavit  to 
hold  to  bail,  which  sets  forth  the  condition  of  a  bond,  it 
appears  that  the  event  on  which  the  money  was  to  become 
payable  has  not  happened,  it  is  unavailable.  In  Hobson  o. 
Campbell,  (r)  a  bond  had  been  given,  conditioned  for  the 
payment  of  bills  of  exchange  drawn  on  A.  residing  in 
India,  in  case  such  bills  should  be  returned  to  England, 
protested  for  non  payment.  The  affidavit,  to  hold  the  obligor 
to  bail,  after  stating,  '^  That  he  was  indebted  to  the  depo- 
nent in  a  certain  sum,'"  set  out  the  condition  of  the  bond, 
and  theu  followed  these  words,  '^  and  that  the  said  bills 
were  not  paid  to  his  knowledge  or  belief  in  India  or  else 
where,  but  that  they  were  protested  for  non  acceptance  in 
India,  and  were  still  unpaidjiV  Although  the  former  part  of 
this  affidavit  was  sufficiently  positive,  yet  it  became  uncer- 
tain and  defective  by  being  connected  with  the  latter  part, 
from  which  it  did  not  appear  that  the  bill  had  been  pro- 
tested for  non-payment. 

On  a  bond  conditioned  for  the  performance  of  an  award, 
it  is  not  sufficient  to  state  in  the  affidavit  that  the  defendant 
is  indebted  on  a  bond  generally,  but  the  condition  of  the 
instrument  must  be  set  forth,  and  if  the  action  be  insti- 
tuted against  a  surety  for  the  performance  of  an  award 


(p)  Bylaud  t;.  King,  1 B.  Moore,  «4.  r  Taunt.  275.  s.  c. 

(y)  Bosanqueto.  FUlis,  4  M.  &  S.  330.  (r)  1  H.  Bl. 


845. 
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by  the  principal,  it  must  shew  a  cause  of  action  acfainst  General 

qualitietui 

the  latter,  and  that  the  terms  of  the  award  have  been   panicuiu 
fulfilled  on  the  part  of  the  ptaintiff.  (s)    Where  the  debt  ^^j^^^ 
arises  upon  an  Irish  judgment,  the  affidavit  to  hold  to  bail  in  formes 
must  shew  the  value  of  the  money  in  English  currency.  (««) 
'  When  an  offence  against  a  penal  statute  is  bailable.   o»p«m1 
the  affidavit  should  specify  the  nature  of  the  transgres- 
sion, and  that  a  forfeiture  has  been  incurred ;  but  a  cir- 
cumstantial description  of  the  act,  which  constituted  the 
alleged  infi*actioa  of  the  law,  is  unnecessary,  (t)  Nor  is  it 
requisite  to  state  that  the  party  charged  with  having  in-^ 
curred  the  penalty,  is  indebted  to  the  plaintifi^,  or  that  such 
debt  is  still  due.   It  would  be  unreasonable  to  compel  the 
plaintiff  to  swear  that  it  was  a  debt  owing^to  him,  when  any 
other  informer  might  have  previously  commenced  an 
action  against  the  same  defendant;  and  as  no  person  is  en- 
titled to  a  penalty,  until  the  process  is  actually  sued  out,  it " 
is  not  a  debt  due  to  the  plaintiff  at  the  time  of  making  the 
affidavit,  nor  does  in  reality  any  debt  accrue  to  him  before 
judgment  has  been  obtained,  (u)    Notwithstanding  the 
affidavit  on  a  penal  statute  need  not  recite  the  act  creating 
the  offence;  yet  if  it  professes  to  do  so,  and  mis-describes 
or  mis-recites  the  statute  it  will  be  a  fatal  objection,  as  the 
uiinecessary  matter  cannot  be  rejected  as  surplusage,  (x) 

In  an  action  for  double  rent,  under  1 1  G.  2.  e.  19.  s.  18.   On  1 1  a  2: 
where  the  affidavit  stated  '^  That  the  plaintiff,  on,  &c.   double  rent. 
gave  the  defendant  notice  to  quit  on  a  particular  day, 
and  that  the  latter  held  over,  &c.  by  reason  of  which,  and 
by  force  of  the  statute,  an  action  had  accrued  to  the  plain- 
tiff, to  demand  of  the  defendant  double  rent ; "'  it  was 


(«)  ArmstiroDg  v.  Strattoo,  7  Taunt.  405.   1 B.  Moore,  110^  8.  c. 
(ti)  Stone  V.  Ball,  2  Chit.  Rep.  16.  See  Kearney  v,  King^  9  B.  &  A. 
301.     1  Chit.  28.  973. 

[t)  Davis  V.  Mazzinghi,  J  T*  R.  705.    Watwn  v.  Shaw,  t  id.  654. 
>)  Davis  V,  Mazzinghi,  1 T.  R.  705.      (x)  Watson  v.  Shaw,  3  id.  654. 


? 


166 

I 

General 
qualities  in 
paiticuhr 
actidns. 


In  fdrm  ex 
contractu. 
On  ^e 
lottery  act. 


Bail  in  Co??it(ion  Law  Actions.  -         [part  i. 

held  argumentative  and  defective^  because  it  did  not 
state  positively  that  the  defendant  was  indebted  to  the 
plaintiff  in  a  certain  sum.  (y) 

An  affidavit  on  the  lottery  act  {z)  niust  specify  the  na- 
turq  of  the  offence,  and  aver  that  the  defendant  has  in-> 
curred  the  forfeiture,  though  it  is  not  necessary  to  de- 
scribe with  any  minuteness  of  detail  the  particular  acts 
which  constitute  the  offence,  (a)  Therefore  aix  affidavit, 
containing  an  allegation^  that  the  defendant  insured,  or 
caused  to  be  insured,  is  sufficient,  and  the  use  of  the  dis- 
junctive,  or^  instead  of  the  conjunction,  and^  will  not 
vitiate.(&)  Nor  is  it  essential  that  it  should  disclose  the 
supis,  or  persons,  from  whom  they  were  received:  (c) 
stating  generally,  "  that  the  defendant  received  divers 
sums,  and  in  consideration  thereof,  promised  to  repay 
other  sums,''  would  seem  to  b^  sufficiently  circumstan- 
tial.  (cQ 

It  has  been  said,  that  it  should  appear  iq  the  affidavit 
that  the  plaintiff  was  authorized  to  bring  the  action  j  as 
the  38th  section  enacts,  ^^  That  no  person  shall  commence 
any  action,  &c.  for  the  recovery  of  any  penalty  inflicted  by 
any  of  the  laws  concerning  lotteries,  or  by  that  act,  unless 
the  same  be  commenced  in  the  name  of  His  Majesty's  At- 
torney  General,  or  in  the  name  of  some  officer  appointed 
,  by  the  comn^issioners  of  the  stamp  duties ;  and  if  any  ac- 
tion  shall  be  commenced  in  a^y  other  person's  name,  the, 

,  0  lift'  *J  !*.«<  ^J       I     I  >.*  t  I     M  '  >!•»  ■  4'.*»f»^  ,    »  i   »  >k  ftiti 

same,  and  all  the  proceedings  thereon  had,  are  thereby 
declared  null  and  void  5  and  the  court  where  such  pro- 
ceedings  shall  be  so  commenced  shall  cause  the  same  to  be 

..c'<  '  '.I  '  -l^fattjj  •  il.  .</a.j',..ii*>.«~>  J  »  \     ' 

destroyed  :"  but  this  objection  can  scarcely  be  considered 


(y)  Wheeler  t?.  Copeland,  5  T.  R.  364.  (z)  27  O.  3.  c.  1. 

(a)  Davis  ».  Mazzmghi,  1  T.  R.  705;  Watson  v.  Shaw,  2  T.  ft.  654. 
(6)  Pritchett  t^.  Cross,  9  H.  Bl.  17. 

(c)  Rex  V.  Decker,  3  Anstr.  862.    See  King  v.  Cole,  6  T.  It.  640. 
(ii)  King  V.  Cole,  6  T.  R.'641.  :    . 
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as  well  founded,  as  the  court  will  not  intend  tbaC  tl^e.  plain-.  <5en|fni 

QiuUtici  in 

tiff  had  no  right  to  institute  the  action ;  for,  if  in  fact  he.  pankfufatf 
was  not  authorized  to  sue,  such  incapacity  should  be  *^°^^ 
established  by  counter-depositions  on  the  part  of  the  de-  iaibn&^ 

r     J      4.    /  \  contnctu. 

fendant..(6) 

An  affidavit  of  debt  on  the  stat.  26  G.  3.  c.  21.  for  the   On  26G.2. 
forfeiture  incurred  by  having  unsealed  wrought  silks  in  JeUuCe'to 
defendant's  custody,  stating  that  plaintiff  has  caUse  of  unwroughc 
action  against  the  defendant  for  200/.  forfeited  by  him 
for  so  much  unsealed  silk,  &c.  establishes  with  sufficient* 
certainty,  that  an  offence  against,  the  statute  has  been 
committed.  (/)  ^ 

# 

In  fonn  ex  delicto. 

It  has  been  shewn  in  a  preceding  section,  (g)  that  in  General 
cases  where  the  damages  are  uncertain,  the  party  cannot 
be  holden  to  bail  without  the  preliminary  sanction  of  a 
judge's  order.  To  obtain  this  permission,  an  affidavit  must 
be  made,  disclosing  in  clear  and  intelligible  language 
the  circumstances  wliich  gave  rise  to  the  subject  of  com-* 
plaint  and  the  damage  resulting  from  it.  It  is  sufficient 
if  the  real  facts  be  conveyed  to  the  judge,  with  sufficient 
distinctness  to  enable  him  in  the  exercise  of  his  discretion 
to  collect  that  the  plaintiff  has  been  damnified  to  a  par- 
ticular amount,  though  the  affidavit  might  possibly  have 
been  fi*amed  in  more  formal,  distinct,  and  specific  terms.  (A) 
Hence,  an  affidavit  stating  ^'  that  the  defendant  veas  in- 
debted to  the  plaintiff  in  a  certain  sum,  being  the  value 
of  goods  (specifying  them)  delivered  by  the  plaintifl^  or 
on  his  account,  to  the  defendant,  to  be  by  him  carried 
and  delivered  to  J.  W.  for  the  use  and  on  the  account  of 


(«)  King  V.  Cole,  6  T.  R.  641 .    (/)  Rex  v.  Rcbord,  3  Burr.  ^569. 
(g)  Ante,  p.  37.  (/i)  Imlay  ».  Ellefsen,  2  East,  453, 
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Geneni  plaintiff,"  is  Sufficient  j  for  although  the  term  « indebted" 
paitieuiar  is  improperly  used,  yet  it  appears  that  the  plaintiff  has 
*  j°!'-iu^  ^^^  injured  to  the  amount  sworn  to,  and  also  that  he 
iiLfimnex    bas  an  interest  in  the  property  from  its  having  been 

delicto^ 

alleged  that  they  were  to  be  delivered  for  his  use.  (i) 
ForpeiBoual       Where  the  action  is  brought  for  personal  injuries,  it  is 

in|urie9. 

-  usual  to  suggest  that  the  deponent  believes  the  defendant 
to  be  in  circumstances  sufficiently  affluent  to  enable  him 
to  make  the  plaintiff  a  pecuniary  recompense,  and  that 
he  has  been  informed  and  believes  that  the  defendant 
purposes  leaving  the  kingdom.  But  as  the  exercise  oi  the 
power  to  issue  an  order  for  holding  the  party  to  bail,  is 
entirely  discretionary  with  the  judge  to  whom  the  appli- 
cation is  made;  these  suggestions,  although  generally 
introduced,  are  not  indispensable.  Extreme  caution  before 
granting  an  order  is  usually  manifested  by  the  judges,  and 
the  affidavit  will  be  scrupulously  and  rigorously  examined 
before  it  will  be  acted  upon,  (k) 
In  trover.  Anterior  to  a  late  rule  of  court,  (i)  it  was  sufficient 
in  an  action  of  detinue  or  trover,  for  the  affidavit  to 
contain  a  general  statement  that  the  defendant  had  pos- 
sessed himself  of  divers  goods  and  chattels  of  theplaintifi^ 
of  a  certain  specified  value,  which  he  had  refused  to  deliver 
to  the  plaintiff,  and  had  converted  the  same  to  his  own 
use.(m)  But  even  at  that  period  an  affidavit,  stating  that 
the  defendant  had  converted  £|nd  disposed  of  divers  goods  of 
the  plaintiff's,  of  the  value  of  2502.,  which  he  had  refused 
to  deliver,  though  the  plaintiff  had  de  manded  the  same 
and  that  neither  the  defendant  nor  any  person  on  his 
behalf,  had  offered  to  pay  the  plaintiff  the  2501.  or  the 


•mtm 


(0  Imlay  v.  Ellefsen,  e  East,  453*   Omealy  v,  Newell,  8  East,  364. 

ijt)  Omealy  v,  Newell,  8  East,  364.  MoIliDg  v,  Buckboltz,  2  M. 
&  S.  663.  (/)  H.  48  G.  3.  K;  B.  9  East,  826.  C.  P.  1  Taunt.  203. 

la  Ex.  7  Price,  354.    Manning,  Ex,  Pr.  App.  223. 

\m)  Charter  v.  Jaques,  Cowp.  629.  .i    1  Wils.  336. 
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value  of  the  goods^^'  bad  been  holden  insuflScient,  as  it   Otntni 

ausUdei  in 

did  not  disclose  in  positive  terms  any  legal  cause  of  partknUr 
action  against  tbe  defendant^  for  altbough  it  was  alleged   *^*|^'l^^ 
that  the  defendant  refused  to  deliver  up  tbe  property^  it  in  trover, 
did  not  appear  that  the  goods  ever  were  in  his  posses* 
sion.(n)    So  a  deposition^  averring  generally,  that  tbe  de- 
fendant was  indebted  to  tbe  plaintiff  in  trover^  had  been 
considered  equally  defective,  (o) 

Since  the  introduction  of  the  rule  of  Hilary  Teiin, 
48  G.  3.  which  ordered  <^  that  no  person  should  be  held  to 
special  bail  in  an  action  of  trover  or  detinue,  without  an 
order  made  for  that  purpose  by  the  Lord  Chief  Justice, 
or  one  of  the  judges  of  the  court/'  the  affidavit  must 
fully  set  forth  and  detail  the  circumstances  under  which 
the  defendant  obtained  possession  of  the  property,  its  par- 
ticular kind  and  value,  and  the  manner  in  which  tbe 
defendant  converted  and  applied  it  to  his  own  purposes. 
Where  an  affidavit  to  hold  to  bail  was  made  by  the 
assignees  of  a  bankrupt  in  trover,  for  goods  '^  of  which 
the  defendant  had  possessed  himself,  and  which  he  bad 
refused  to  deliver  to  the  bankrupt  before  his  bankruptcy 
and  to  the  assignees  since,  and  had  converted  them  to  his 
own  use,  as  8q[>pears  by  certain  documents  referred  to, 
"  as  this  deponent  believes,*'  it  was  adjudged  defective, 
as  the  facts  were  vouched  by  reference  only  to  docu- 
ments^ and  not  supported  by  the  substantive  belief  of  the 
deponent,  (p) 

An  affidavit  in  trover  for  a  bill  of  exchange  should  state 
its  value^  and  that  the  instrument  remams  due  and  un- 
paid. (9) 


(n)  WooUey  v.  Thomas,  7  T.  R.  550. 
(o)  Hubbard  v.  Pacheco,  1  H.  Bl.  918. 
ip)  Moiling  V.  Buckholtz,  S  M.  &  S.  563. 

(9)  Clarke  v.  Cawthome,  7  T/R.  391.    See  Mercer  v.   Jones, 
3  Campb.  477.    Atkins  v.  Wheeler,  9  N.  R.  905. 
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SECTION  IV. 

OF  THB   FORMAL   PARTS   Of  THE  AFFIDAVIT, 

In  addition  to  the  general  qualities  of  an  affidavit  to  bold 
to  bail,  as  attempted  to  be  described  in  the  three  preced- 
ing sections,  there  are  certain  technical  and  formal  parts 
which  are  necessary  to  be  attended  to  in  the  formation 
of  this  document.  These  requisites,  although  pointsof  form, 

« 

and  distinct  from  the  gist  or  essence  of  the  affidavit,  and 

•  ■     #       * » 

often  unconnected  with  the  facts  or  merits  of  the  case, 
must  be  correctly  stated,  for  a  strict  adherence  to  them 
is  scrupulously  enforced  by  all  the  courts,  in  order  to  pre- 
serve uniformity  in  their  proceedings. 
Title  of  the       ^^  ^^  ^^  preferable  and  ordinary  practice  in  the  Court 
affidtvit        of  King's  Bench,  to  entitle  the  affidavit  as  of  that  court, 
rence  tothe   but  the  omission  will  not  render  it  invalid,  (r)  if  it  can  by 
***^'  any  means  be  collected  from  the  jurat  that  it  has  been 

sworn  before  a  person  authorized  by  the  court  to  admini- 
s ter  .on  .oath .  {s)  When  such  an  inference  cannot  be  drawn 

it  will  be  inadmissible,  as  where  the  affidavit  was  not  enti-. 

iti       >••  ■■  <.i  «       • 

tied  in  any  court,  but  the  words  ^'  by  the  court,'*  were 
only  subscribed  at  the  bottom  of  the  jurat,  it  was  consi- 
4ered  insufficient,  {()  although  such  subscription  may 
have  been  the  act  of  the  proper  officer,  yet  the  court 

cannot  take  judicial  notice   of  the  officer's  handwrit-. 

<<■  ..  «...  .  .. 

ing,  (ti)  but  these  objections  are  not  applicable  to  affi- 
davits purporting  to  be  sworn  in  court  or  before  a  judge 


(r)  Kebnet  v.  the  Avon  Canal  Company,  7  T.  R.  451.  See  prece- 
dentts  v^here  the  title  of  the  court  is  omitted,  1  Richardson's  Prac.  180. 
Lill.  Ent.  612.  "'     '  '  ■ 

(s)  In  Bland  v,  Drake,  1  Chit.  Rep.  165.  where  the  affidavit  was 
not  entitled  in  the  court,  but  purported  at  the  foot  of  it  to  have  beto 
sworn  before  the  deputy  filazer,itwas  adjudged  saffibient,  adUie  coiirt 
would  take  judicial  notice  of  the  iiIa2ier,'beins'on^  of  its  officers.^  •  *  > 

(0  Moiling  V.  Poland,  3  M.  &  S.  157.  The  Xing[  v.  Hariris  East, 
189.    Bcvan  v.  Bevan,  3  T.  R.  601.  ^  '  (u)  IbKi.    .   '' '     '     ; 
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of  the  court.(x)  In  the  Courts  of  Common  Pleas  and  Ex-  o^the  for- 
chequer^  it  would  seem  that  an  affidavit  in  which  the  tUe  affidavit. 
name  of  the  court  is  not  inserted^  cannot  be  read,  (y)  ^-^V**^ 

As  an  affidavit  of  debt  is  merely  preliminary  to  suing   Entitling 
out  bailable  process^  and  does  not  of  itself  constitute  the   ^-^teftl^ ' 
commencement  of  an  action,  (z)  an  affidavit  entitled  in  '5''"  ^\ 

'  ^  '  ,   xxit  cause. 

the  intended  cause  would  be  irregular  in  the  Court  of  Com* 
mon  Pleas^  or  Exchequer  \  (a)  and  in  the  King's  Bench^ 
the  admission  of  such  affidavits  are  expressly  interdicted 

*  •        <  4        . 

by  a  rule  of  courts  ordering  that  ^'  affidavits  of  any  cause 
of  action,  before  process  sued  out  to  hold  defendant  to 
bail^  be  not  entitled  in  any  cause,  nor  read  if  filed/' (6) 

In  order  to  prevent  the  institution  of  groundless  claims   Of  detcrib- 
against  a  defendant,  and  to  render  the  responsibility  incur-   ponent's 
red  by  the  parties  deposing  to  the  truth  of  affidavits  mbre   P™  "  "" 
apparent^  even  to  themselves,  as  well  as  to  facilitate  their   addition  in 

•        •  •  •  tlicafiSdavit 

detection  if  guilty  of  perjury,  a  rule  of  court  was  made  in 
the  Court  of  King's  Bench,  in  Michaelmas  Term  15^, 
Car.  2.  requiring  that  ^'  th^  true  place  of  abode,  and  true 
addition  of  every  person  who  shall  make  affidavit  in 
court,  shall  be  inserted  in  such  affidavit.'' 

The  place  of  abode  to  be  stated  in  conformity  with  this   Statement 
rule,  should  in  strictness  be  the  actual  hotiA  fde  place  of  neat's  place 
residence  of  the  part^r,  at  the  time  of  his  deposing  to.  J^^j" 
the  truth  of  the  affidavit,  (c)    But  although  it  is  usual   ^  b. 
thus  to  describe  the  deponent's  place  of  habitation  or. 


(x)  The  King  v.  Hare,  13  East,  189. 

(y)  Osborn  w.  Taturo,  1 B.  &  P»  271.  \  Mwrning,  Ex.  Prac.  88. 

(z)  tL  T.  37  G.  3.  K.  B.  7  T.  R.  454. 

ffl)  Hollis  v.  Brandon,  X  B.  &  P.  36.  Green  v,  Bradshaw,  id.  227. 
lMann.Ex.Pr.83.  See  observations  of  Eyre,  C.  J.  1  B.&P.  37.<Jontra. 

{b)  R.  M.  38  Geo.  3. 7  T.  R.  454.  For  authorities  prior  to  the  order, 
see  King  v.  Cole,  6  T.  R.  640.  Clarke  v.  Cawthorne,  T  T.  R.  32 1 .  As  to 
inserting  the  parties'  names  in  other  cases,  iee  Fores  t^.Diemar,  7  T.E. 
661 .    Ice  King  v.  the  Sheriff  of  Surrey,  2  East,  187. ' 

(c)  Sedley  v.  White,  11  East,  528.  Jatrett  v.  Dillon,  1  East,  18. 
D'Argentt;.  Vlvant,  id.  830.    ^ouhet  v.  Kittoe,  3  East,  154. 
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Of  the  for-  residence  with  some  degi'ee  of  minuteness  and  particula- 
thetffidarit.  rity,  the  Hile  has  not  received  so  rigid  a  construction 
gJJJ^JJ^^^  as  to  render  it  indispensably  neces3ary  to  insert  the  name 
ofthedepo-  of  the  particular  street  or  square.  Hence,  where  the 
ef  abode  in    party  was  described  as  of  the  city  of  London,  (d)  or  of 

KB 

*  Chelsea,  (e)  it  was  considered  to  be  a  sufficient  compliance 

with  the  rule.  Where  the  affidavit  is  made  by  a  clerk 
or  a  servant,  his  residence  may  be  described  to  be  the 
same  as  that  of  his  employer.  (/)  If  a  party  has  left  one 
place  of  abode  and  resides  at  another  at  the  time  of  mak^ 
ing  the  affidavit,  describing  himself  as  late  of  the  place 
which  he  formerly  occupied,  would  be  regarded  as  an  eva- 
sion of  the  rule,  (g)  But  the  principle  which  might  be 
deduced  from  this  decision,  has  been  under  particular 
circumstances,  in  some  degree  departed  from;  as  it 
has  been  adjudged  that  a  person  discharged  from  prison, 
who  contiaues  to  sleep  there  at  night  by  permission  of 
the  keeper,  and  has  no  other  determined  place  of  resi- 
dence, may  describe  himself  ^^  as  late  of  the  prison." (fc) 
So  where  a  person  is  employed  a  greater  part  of  the  day 
at  one  place,  and  sleeps  at  night  at  another,  it  may  be 
stated  in  the  affidavit  that  he  resides  at  the  former,  (t)  A 
foreigner  who  has  landed  here  for  temporary  purposes, 
may  describe  himself  as  of  his  place  of  residence 
abroad,(fc)  but  if  he  has  a  permanent  and  settled  domi- 
cile in  England,  he  should  be  described  as  of  his  place 
of  abode  in  this  country. 
The  rule  of  court  in  the  King's  Bench  also,  requires 

Id)  Vsdssier  v.  Alderson,  3  M.  &  S.  165. 
[e)  Holcombe  v.  Lambkin,  3  M.  &  S.  475. 

f)  Anon.  1  Chit.  Rep.  464.   Anon.  S  Chit.  Rep.  15.  scmblc,  s,  c. 

r)  Sedley  v.  White,  11  East,  528.  (A)  Ibid. 

SO  Haslope  v.  Thorae,  1  M.  &  S.  103. 
k)  Bouhet  V.  Rittoe^  3  East,  154.,  in  this  case  it  was  said,  tbftt  if  a 
foreigner's  residence  b  in  this  country,  a  counter-affidavit  disclosing 
that  fact  is  allowable  to  impugn  the  affidaTit. 
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that  the  party  deposing  should  state  his  addition»(/rfc)  The  ^!^^  ^<^ 
description  of  the  parties'  estate^  degreej  |or  occupation^  tht  affidavit. 
should  be  set  forth  conformably  with  the  rules  which  have  ^J]JJ*^^ 
been  established  by  the  courts^  in  the  construction  of  the  of  depo- 

ncot's  add!" 

Statute  of  additions,  1  Hen.  5.  c.  5.  It  has  therefore  be«n  tioninK.B. 
decided,  that  describing  the  party  '^  of  the  city  of  London, 
merchant/' (I)  or  "  gentlemen,  of  Chelsea,"  (m)  Ls  sui&cient. 
When  the  deficiencies  with  regard  to  the  deponent's 
place  of  residence,  and  addition  are  obvious  upon  the 
face  of  the  affidavit,  the  court  will  discharge  the  defendant 
upon  filing  common  bail  i  but,  where  these  statements 
are  apparently  consistent  with  the  inile  15  Car.  2.  counter- 
affidavits  will  not  be  received,  suggesting  that  those  par- 
ticulars are  incorrect,  but  the  party  will  be  left  to  his  re- 
medy by  indictment,  (n) 

There  is  no  rule  of  the  Court  of  Common  Pleas,   Statementi 
requuing  a  statement  of  the   deponent's  addition  and   Mnt^yUce 
place  of  abode,  and  it  seems  extremely  doubtftil  whether   ^^j^on 
the  practice  of  the  two  courts  in  this  respect  assimilate,   '^quired  in 
In  Poller!  v.  De  Souza,  (o)  it  is  said  to  have  been  detei^ 
mined  that  the  affidavit  must  contain  those  descriptive 
gtatements ;  but  in  a  more  recent  case,  when  Jarrett  v. 
Dillon  (p)  was  cited  to  shew  the  practice  of  the  Court 
of  King's  Bench,  it  was  observed,  that  that  decision  was 
founded  entirely  upon  the  rule  of  Mich.  Term,  15  Car.  2. 
but  that  in  the  Court  of  Common  Pleas  there  was  no 
such  regulation.  (9).    In  the  Exchequer  the  practice  is 
the  same  as  in  the  King's  Bench. 

After  stating  the  deponent's  name,  place  of  residence*   *««*«»«« 

'    that  the 

"and  addition,  the  affidavit  ought  and  usually  proceeds  to   affidavit  is 


made  on 


(Wk)  Jarrett  v.  Dillon,  1  East,  18.  D'Argent  v.  Vivant,  id.  3S0.  o*^**>  *^' 

if)  Vaissier  v.  Alderson,  3  M.  &  S.  165. 

im)  Holcombe  v.  Lambkin,  S  M.  &  S.  47S.  See  1  Chit.  Crim.  Law,90S. 

in)  Anon.  S  Smithy  {07.  cited  1  Tidd,  201.  7  edit. 

(o)  4  Taunt.  154.  {p)  l  East,  18. 

(9)  Anon.  6  Taunt.  75.    Smith  v.  Younger,  8  B.  &  P.  550,  . 
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Of  the  for-  ttltege  that  thie  party  ifikketli  cHl^i,  or  gives  his  aMrmatioii, 

thti^avit.   to  tbe  viBlT^ity  of  tfie  facts  detailed  in  tbe  instrument^  but 

^^'^^V^  ati  oihission  it  appears  in  tliis  respect,  though  iiiiformal 

ahd  irregul&r^  wduld  not  vitiate  the  affidavit,  as  it  has 

been  hbidetl  tbkt  laying  '^  A  maketh  B.  is  in(fe\)ted "' 

omitting  the  w6rd  *'  oath ''  is  sufficient,  the  jurat  having 

been  signed  by  the  deponent,  (r) 

S^^?d^"       The  rule  of  practice,  vi^hich  requires  a  (description  of 

ant.  the  residence  and. addition  of  the  party  deposing  to 

the  facts  to  be  given  in  the  affidavit,  does  not  extend  to 

the  party  intended  to  be  hoiden  to  bail,  or  a  third  person 

-whose  nimi^  may  be  ihcidentiialVy  introduced;  and  even 

where  the  initials  li&ierely  of  the  defendant's  Christian 

-names  were  in^^eited  in  the  affidavit  the  'Court  of  Common 

Pleas,  as  the  party  had  not  been  arrested  under  a  wrong 

nandie,  considered  such  an  objection  untbuahie.  (s)     But 

this  case  has  since  been  overruled,  and  it  is  now  settled 

thbt  to  &ffidkvii  to  hotd  to  bail  by  the  initials  of  the  de- 

fendant's  Christiftn  tiinie  only,  even  oh  a  bill  of  exchange 

is  iitegular,  and  the  colirt  ^ill  order  the  bail-bond  (if 

any  has  been  given)  to  be  diliVfered  tip  to  be  cancelled, 'atid 

will  discharge  the  defehdtot  upon  'i^n^eHng  a  clotnmon 

app^arahde.  (t) 

Negativing  a  tender  in  :6ank  i^^^^^^^ 

The  Stat.  37  Geo.  3.  c.  45.  s.  9.  (u)  eniu;ts  that  during 
the  continuance  of  the  restriction  on  payments  by  the  Bank 

•  ■"  •  '  '  " 

(r)  Anon.  LofFt.  85. 

(0  Howell  V,  Coleman,  23.^  P.  46^.  M'Beath  v.  Cfeatterlcjr, 
2  D.&  R.  237.  Parker  w.  Bent,  2  D.  &  R.  73.  See  Tomlins  t7.  Preston, 
i  Chit.  Rep.  397. 

(0  Reynolds  v,  Hankin,  4  B.  &  A.  536.  Tomlids  v,  Preston, 
1  Chit.  Rep.  397.,  and  cases  cited  1  Chit.  £lep.  398. 

(tt)  Se^  also  87  Geo.  3.  c.  9i.  ss.  8,  9.,  38  Geo.  3.  c.  1.  s.  8.,  51  Q.  3. 
c.  127.,  52  Geo.  3.,c.  ^0.,  53  Geo,  3.  c.  5.,  54  Geo!  3.  c.  52.>  59  G«4. 3. 
c.  49.  s.  H.,  1  &  8  Geoi^  4.  ^.  26. 
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of  Eng^Iand^  in  cdsb^  no  person  shall  be  held  fo  special  .^^^^  ^' 

0121  APttB  of 

bail  up6ii  any  process  inning  out  of  any  coutt^  unlei^s  ttwaffidtvh. 
the  affidavit  made  for  that  putpose  under  the  stat.  12  G.  1.   j^  j.^  ' 
c.  29.  ss.  1^  2.  shall  not  6nly  contain  the  matters  thereby  « tender  in 
required,  but  also  that  no  offer  has  been  made  to  pay  the 
sum  mentioned  and  sworn  to  therein,  in  notes  of  the 
Governor  add  Con&pany  of  the  Bank  of  England,  (x)  ex- 
press'ed  to  be  payabte  on  demand,  fractional  parts  of  20». 
duly  excepted;  and  if  any  process  shall  be  issued  upon 
which  any  person  might  before  that  kct  hare  been  held 
to  special  bail,  and  'no  such  affidavit  is  made,  no  person 
sKril  be^rrested  on  such  process,  but  prc^eedings  shall 
be  had  as  if  no  such  affidavit  hiad  been  ibade  to  hold  him 
to  ball,  as  required  by  the  stat  12  G.  1.  c.  29.  pi.  23. 

By  the  '43  Geo.  3.  c.  18.,  it  is  provided  that  in  case 
of  applicatidn  made  to  any  cotut  in  Westminster  Hall, 
by  any  persbn  held  to  lipeeial  bail  by  virtue  of  any  pro* 
c^. of  such  court,  to  be  discharged  on  c6mmon  bail, 
by  reason  of  any  defect  in  such  part  of  the  affidavit  as 
negatives,  or  is  intended  to  negative  any  offer  having 
been  made  to  pay  the  isum  therein  mentioned,  in  bank 
notes,  such  pei^on  shall  not  be  entitled  to  such  discharge, 
unless  he  at  the  same  time  itaake  proof  by  affidavit,  that 
the  wholie  sum  for  whieh  he  has  been  so  held  to  bail,  had 
been  ol*  was  before  such  holding  to  bail,  offered  to  be 
paid  eith'er  wholly  in  siich  noties,  or  partly  in  such  notes, 
and  -partly  in  lawful  money  of  this  kingdom. 

Anterior  to  the  introduction  of  the  latter  statute,  nume- 
rous cases  had  occurred,  in  which  the  most  trifling  and 
minuto  deviation  from  the  words  prescribed  in  the  stat. 

(x)  It  may  not  be  improper  to  state,  that  Bank  Notes  are  not  made 
a  legal  tender  by  37  Geo.  3.  c.  45.,  but  were  intended  bjr  the  legisla- 
ture merely  to  exempt  the  party  frpm  arrest  after  tendering  them  in 
payment.  Grigby  v.  Cakes,  2  B.  &  Pr  526.  W^right  v.  Read 
3  T.  R.  554. 
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Of  Uw  for.  37  Geo.  3,  c.  45.  was  considered  as  fotal^  and  ^titled  the 

mal  psft  OK  - 

the  affidint.  defendant  to  be  discharged  out  of  custody  upon  filing  com- 
mon bail :  nor  has  the  legislature  by  passing  the  43  G?p,  3. 
c.  18.  dispensed(y)  with  a  general  averment  that  no  tender 
has  been  made,  it  has  only  aided  mere  technical  or  formal 
inaccuracies,  where  a  counter-affidavit  is  not  adduced  on 
the  part  of  the  defendant,  in  which  it  is  distinctly  stated,  that 
a  tender  of  bank  notes  has  been  actually  made.  As  ad- 
vantage may  therefore  still  be  taken  of  formal  defects, 
where  a  counter-deposition  {%)  is  produced,  it  may  not 
be  altogether  superfluous,  succinctly  to  advert  to  the 
principal  and  leading  cases  in  which  these  deficiencies 
have  been  considered  to  vitiate  the  affidavit. 

The  terms  usually  adopted  in  that  part  of  the  affidavit 
which  negatives  a  tender  in  bank  notes,  are  as  follows : 
^  And  this  deponent  further  saith,  that  no  ofier  has  been 

made  to  pay  the  sum  of  £ ,  or  any  part  thereof  in  any 

note  or  notes  of  the  Governor  and  Company  of  the 
Bank  of  England,  expressed  to  be  payable  on  demand.'' 
When  the  deposition  is  made  by  a  person  acting  in  a  par* 
ticular  character,  th^  form  of  the  allegation  is  in  some 
respects  varied.  The  decisions  connected  with  such  an 
averment  may  be  considered ;  1st.  With  reference  to  the 
sum  \  2dly.  With  reference  to  the  description  of  the  notes  | 
3dly.  With  reference  to  the  person  who  is  stated  not  to 
have  made  the  tender ;  4thly •  With  reference  to  the  person 
making  the  affidavit,  as  when  made  by  a  partner,  agent* 
assignee,  or  executor  i  5thly.  With  reference  to  the  form 
of  action  \  6thly.  With  reference  to  negativing  a  tender ; 

(y)  Wood  V.  Jenkins,  9  Smith,  156.  1  Tidd,  7th ed.  SIS.  8.  c.  Crooks 
V.  Holditcb,  1  B.  &  P.  176. 

{z)  Allison  V.  Atkins,  2  Chit.  Rep.  18.  Armstrong  v.  Stratton, 
r  Tamit.  405.  Brown  ».  Davis,  1  Chit  Rep.  161.  King  v.  Lord  Turr 
ner,  id.  58.  MSS.  Easter  Term^  1890,  cited  1  Archbold*s  Practice,  Ad- 
denda;  5. 


CHAP,  v.]  AffidMit  to  hold  to  Bail.  177 

when  the  aflSdavit   has   been    made  out  of  England:  Of  the  for- 

o  ^    malpartsof 

/thly.  Of  the  consequences  of  not  taking  advantage  in  the  affidavit. 
the  first  instance  of  a  defect  in  negativing  the  tender.       ^"^^v^"*^ 
Where  the  debt  sworn  to  contains  the  fractional  part  Negativing 

■^  a  tender 

of  a  pound,  negativing  a  tender  in  bank  notes  of  the  said  with  refe- 
sum,  not  adding  *^  or  any  part  thereof,"  or  confining  it  to  J^*  *° 
the  integral  sum,  is  insufficient;  for,  non  constat,  a  tender  of 
bank  notes  may  have  been  made  of  all  but  the  fi*actional 
part.((l}  But  if  the  affidavit  to  hold  to  bail  be  for  a  prin- 
cipal sum  ani  upwards,  it  will  be  a  sufficient  compliance 
with  the  act  to  negative  a  tender  of  ^A^  said  sum  in  bank 
B0te$3  that,  allegation  having  reference  to  the  principal, 
which  was  such  as  might  have  been  tendered  as  bank 
notes ;  (b)  though  if  the  negative  of  the  tender  could  not 
consistently  with  a  proper  construction  of  the  affidavit, 
refer  to  the  integral  sum  mentioned,  and  capable  of  being 
tendered  in  bank  notes,  the  affidavit  would  be  defective : 
as  where  the  plaintiff  deposed  that  the  defendant  was  in-^ 
debted  to  him  in  162.  andupwardsj  and  negatived  a  tender 
in  bank  notes  of  the  said  sum  of  16/.  and  upwards;  it  was 
considered  inaccurate,  as  the  words  denying  the  tender 
expressly  referred  to  a  sum  exceeding  16/.  (c) 

If  in  the  clause  of  the  affidavit,  negativing  the  tender  of  Deicription 
bank  notes,  they  be  described  as  notes  of  the  Bank  of 
England,  '^  payable  on  demand,"  it  will  be  a  sufficient 
compliance  with  the  stat.  37  Geo.  3.  c.  45.  s.  9.,  notwith"*^ 
standing  the  words  used  in  that  act  are  ^'  estpressed  16 
be  payable  on  demand."  (d) 

As  negativing  an  offer  to  pay  by  the  defendant  ex-  Describing 
dudes  the  possibility  of  any  tender  having  been  made  on  ^ho  »"**" 
his  behalf,  an  affidavit,  stating  that  the  defendant  made  ^^^^^  ^^ 

(a)  Jennings  v.  Mitchell,  1  East,  17.    SceTidd,7thed.  210.  n.  f,    .     ^^^^^ 
(*)  Maylin  v.  Townshend,  3  East,  1,  ""'**'• 

c)  Ford  V.  Lover,  S  East,  110.  i 

d)  Fowler  v.  Morton,  s  B.  &  P.  48.  , 

N 
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qr the  for-     tio  tender  to  pay  in  notes  of  tbe  Bank  of  Engtand^  h  isuf- 

inal  parts  of^,^  , 

the  affidavit,  ficicnt,  Without  saying,  "  or  by  any  other  person  on  hfc 
^^^'^^T*'  behalf;"  (e)  and  even  where  the  tender  was  disaffirmed 
the  person     in  ipd^finite  terms,  without  saying;  by  whom,  the  i^davit 

who  IS 

stated  not  was  Considered  unexceptionable  $  as  that  geneiul  de&M 

madrthe  Comprehended  every  particular  mode  in  which  the  tender 

tender.  eould  have  been  made,  and  satisfied  the  object  of  the 

statute.  (/) 

Negatiring  Where  the  creditor  resides  here,  and  the  affidavit  i$ 

bank-notes,  ^ade  by  him,  tlie  allegation,  thdt  no  tender  has  Im^ 

When  made  made,  should  be  direct,  positive^  and  unequivocal.  Sw^^r- 

by  the 

creditor        ing  to  the  best  of  the  party's  knowledge  and  belief  Ait 
nueif.        ^^  tender  has  been  made,  is  not  a  sufficient  eompUjanee 
with  the  section  of  the  act.  (g) 
Whenmade   ,    An  affidavit  by  one  partner  should  negative  a  tender^^f 

by  a  partner. 

bank  notes  to  himself,  in  express  and  positive  terms^  and 

deny  that  any  tender  has  been  made,  to  his  co-partiicrs, 

tut  either  of  them,  to  the  bestof  his  knowledge  and  beiieC  (li) 

When  made       It  may  be  Stated  as  general  proposition,  that  where  tbe 

^e'^bd°''  )»1ncip&l  resides  in  England,  it  is  not  sufficient  for  his 

£^  hm?^"    agent  to  n^^ve  a  tender  of  tbe  debt  in  bank  notes  ^ 

the  best  of  bisbdi^,  but  it  otight  to  be  stated  in  pod* 

tive  terms-thai;  no  such  tender  has  been  made.  {%) 

'Rie  observations  of  Mr.  Justice  Best  in  Browli  ». 
Davis,  (fc)  (in  which  he  isc  reported  to  have  said, , that  it  is 

not  necessary  4&at  an  agent  shoold  expressly  negatiure  m 

■■    ■       ■■   '     ■■'       ■     ■■■.■■  I  , , , 

(c)  'Wyatt  v.  Smee,  1  B.  &  P.  344. 

if)  Armstrong  v,  Stratton,  7  Taunt,  4021.  1 B.  Moore,  110.  s.  c.  Biit 
see  1  Tidd,  7th  eA.  209,  where  it  is  said,  that  in  tbe  King's  Bench^  an 
affidavit  that  the  defendatit  had  not  tendered  the  sidd  sum,  or  any  ^rt 
thereof,  in  Bank  of  England  notes,  was  holden  insufficient,  Loe4 
&enyou  having  observed,  that  the  court  had  better  abide  by  the  words 
Of  the  aot  of  parliament.  MS.,  M.T.  49.  G.S. 
^  <g)  Elliott  V.  Duggan,  3  East,  24.    K^  v,  LordTtiraer,  lOhk. 

Rep.  50.  (A)  S&cyv.  Federici,  SB.^P.  390. 

(t)  Cass  v.  Levy,  8  T.  R.  5S0.    Knight  v.  Keyte,  1  EAst,  415.  HHiott 
V.  Duggan,  3  id.  24.  .       .   .     . 

(Ji)  1  Chit.  Rep.  161.  see  Mayor,  &c.  ofLondon  v.  DiaS|  I  ^istet^  S67. 
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^cmhsriBS  b^nk  ooites,  .if  .encn^  can  be  collected  fioom  Ofthe«»u 
the  language  of  itbat  paiA  of  lihe  affidavit,  to  shew  that  it  ^  affi^vk. 
was  .not  laade  J  cannot  he  viewed  as  bavinff  qualified  the  ^^IT^^'^ 

°   '  When  made 

aiMMre  position ;  as  in  that  case  no  affidavit  on  the  part  of  by  an  agent, 
die  d^esidant  was  adduced^  alleging  that  an  actual  offer  Jlhl^'m 
of  ba»k  notes  bad  been  made.  As  the  court  cannot  be  ^s^* 
asKBoe  of  wiuftt  means  an  agent  may  have  of  satisfying 
bimaelf  of  the  fact,  whether  a  tender  has  or  has  not 
been  made,  a  deposition  in  /the  Court  of  King's  Bench 
will  tiut  be  r^eeted,  because  the  ^^ent  of  the  plaintiff 
has>T«oiriuied  to  negative  in  junequix^jQcal  terms,  a  tender 
ef  jbank  aiotes  to  iris  prkicipal,  as  well  as  <to  himself 
dAougb  it  is  not  stated  iberein  'that  the  plaintiff  is  resi- 
dent in  a  foreigA  country.  (/)  Until  lately  it  was  tfaouglit 
ib^t  anient  in  tibe  Court  of  Common  Pleas^  could  not 
expEesdy  negative  a  tender  .to  ibis  principal, (m.)  ludess 
it  could  be  collected  j&om  tbe  wbole  context  of  the  iostru*- 
ment,  that  he  was  enabled  to  do  .so  from  peculiar  circunb- 
stances^  (ti)  which  might  be  disclosed  ;by  a  supplemental 
andjs:[^famflktory  depo^tion ;  (o)  but  from  a  recent  case,(p) 
k;appears  rthat  Chat  Court  has  now. assimilated  its  pnac- 
ttee  tolbe  Coui!t  of  King's  Bench. 

Wben.tlie:principalj*esides  abroad,  it  is  a  fixed  and  when  made 
established  rule,  that  the  agent  need  not  expressly  deny  Je'prmd^^' 
that  the  debtor  has  not  offered  to  pay  the  demand  in  ^^^"^ 
bank  notes.  It  is  sufficient  if  lie  allege  bis  belief  4hat  no 
soeh  tender  fhas  been  made.  (9) 

Where  tbcasengnee  of  a  chose  in. action  positively  dis- 


(/)  Knight V.  Key te,  l£asty414.  Maddox  v,  Abercromby,  H.  4.1  Gieo.3. 
died  TuS»  7th  ed.  211.  n.  e.  Brown  v,  Davis,  I  Chit.  Hep.  161. 

(91)  JSmith  v.  Tyson,  2  B.  &  P.  S39.  Hamniersley  v.  Mitohell^id.  809. 

(»)  Chatterley  v.  Finck,  2  ,B.  &  P.  390. 

(o)  Bolt  v.  Miller,  2  B.  &  P.  420.   Lawson  v.  M'Doniald,  id.'59p. 

;Hp)  Byl^  V,  King,  7  Taunt*  275.  1  ]\lppre,  84.  a.  a.    Fallen  v.  Pe 
SoMza,  4  Taupt.  154.  Andrioni  v.  Morgan,  id.  231. 

(q)  Munro  v.  Spinks,  8  T.  R.  284.     See  1  East,  237. 416. 
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Of  (be  for- 
mal parts  of 
the  affidavit. 

When  made 
by  the  at- 
signee  of  a 
bond,  Slc, 

When  made 
by  the  as- 
signee  of  a 
bankrupt. 


When  made 
by  an  exe* 
cutor. 


Of  negatitr- 
ing  a  tender 
with  refe- 
rence to  the 
-particular 
form  of  ac- 
\tion. 
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aifirms  a  tender  in  bank  notes  to  his  assignor,  it  is  unne- 
cessary for  the  latter  to  be  joined  in  the  affidavit,  (r) 

Prior  to  the  stat.  43  Geo.  3.  c.  18.  s.  2.  it  had  been  de- 
termined, that  it  was  not  only  essential  that  an  affidavit 
made  by  the  assignee  of  a  bankrupt  should  negative  a 
tender  of  the  debt  in  bank  notes  to  himself  or  co-assignee, 
but  that  the  deposition  should  also  contain  an  averment 
that  no  tender  had  been  made  to  the  bankrupt.(«)  Since 
the  passing  of  that  act,  it  would  however  appear  to  be 
sufficient  to  swear  generally  that  no  offer  to  pay  the 
debt  in  bank  notes  has  been  made.(/)  When  the  affidavit 
is  sworn  to  by  one  of  several  assignees,  it  is  only  requi- 
site for  the  party  deposing,  to  make  a  positive  denial  of  a 
tender  in  bank  notes  to  himself,  and  negative  a  tender  to 
his  co-assignee,  to  the  best  of  his  knowledge  and  belief,  (ti) 

In  practice,  it  is  usual  for  the  bankrupt  and  one  of  the 
assignees  to  join  in  the  affidavit ;  the  former  disaffirming 
a  tender  in  bank  notes  antecedent,  and  the  latter  pos^ 
tenor,  to  the  bankruptcy. 

As  an  executor  or  administrator  has  no  means  of  even 
acquiring  a  belief  whether  a  tender  has  been  made  to  his 
testator  or  intestate,  it  appears  that  an  affidavit  made  by 
personal  representatives  need  not  negative  a  tender  in 
bank  notes  to  the  deceased,  {x) 

The  several  statutes  (y)  requiring  a  tender  in  bank 
notes  to  be  negatived,  do  not  apply  to  the  case  of  a  de- 
fendant holden  to  bail  in  an  action  founded  in  tortj  and 
for  which  he  could  only  be  arrested  by  permission  of  the 


(r)  E^land  t>.  King,  7.  Taunt.  275.    1  Moore,  24.  s.  c. 

(s)  Martin  t;.  Ranoe,  8T.  R.  455.    Smith  v,  Barclay,  S  B.  &  P.  219. 

It)  Armstrong  v.  Stratton,  7  Taunt.  405.    1 B.  Moore,  110.  8.c. 

(ti)  Cresswell  v.  Loveli,  8  T.  R.  418.  Lawson  v.  McDonald,  2  B.  &  P. 
590.    Smith  v.  Barclay,  3  B.  &  P.  220. 

ix)  Percy  v.  Powell,  S  B.  &  P.  6.  Rooke  J.  said,  he  thought  it  unne- 
cessary for  plaintiffs  suing  in  the  character  of  administers,  to  negative 
<ft  tender  to  their  intestate.  ^)  Vide  ante,  p.  174.  n.(tf) 
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courts  or  under  a  judge's  order.    Hence,  a  defendant  ar*  ^^*«  'o'- 

mal  parti  of 

rested  in  trover,  cannot  be  discharged  out  of  custody  on  the  affidavit- 


an  objection  to  the  form  of  the  affidavit,  for  not  negative  ^neTtiv- 
ing  a  tender  in  bank  notes,  although  the  application  be   ing « tender 
founded  on  an  affidavit^  stating  that  the  value  of  the  sub-   rence  to  the 
ject  matter  of  the  action  has  been,  in  point  of  fact,  actually   ^J^^^g. 
tendered  to  the  plaintiff  before  the  writ  was  sued  out.  {z)   tion. 

An  affidavit  made  out  of  England  for  the  purpose  of  Affidavit 
holding  a  party  to  bail,  ought,  in  general,  to  contain  all    EngUmd 
the  requisites  essential  to  the  validity  of  an  affidavit  pre-    ™^  "**^*J 
pared  in  this  country,  and  therefore  it  was  deemed  neces-.  <ier* 
sary,  in  a  deposition  sworn  in  Ireland,  for  the  purpose  of 
arresting  the  defendant  in  England,  that  it  should  be 
averred  that  he  had  not  made  a  tender  of  bank  notes,  (a) 
and  if  an  affidavit  be  made  here  to  be  used  in  Ireland, 
a  clause  denying  a  tender  in  Irish  as  well  as  English 
bank  notes,  ought  to  be  inserted.  (&) 

Where  there  is  a  defect  in  the  allegation  negativing  a   At  what 
tender  of  bank  notes,  which  renders  the  affidavit  insuf-   *>™««d^»- 

'  tage  ought 

ficient,  application  should  be  made  to  the  court  in  the   to  be  taken 
earliest  stage  of  the  proceedings,  to  obtain  the  party's  dis-   sion  in^nc^ 
charge,  and  before  any  subsequent  steps  have  been  taken   f*"^^"^ 
in  the  cause;  as  advantage  cannot  be  taken  of  such  an   banknotes. 
irregularity  after  bail  above  have  been  put  in,(c)  or  have 
justified ;  (d)   or  after  plea,  (e)  or  judgment  by  default, 
and  notice  of  executing  a  writ  of  inquii7.(/) 


Of  the  Jurat. 

As  the  jurat  is  that  part  of  the  affidavit  which  describes 
the  place  at  which  the  deposition  has  been  swora,  and 

{z)  AnoD.  4  Price,  S06. 

(a)  Nesbitt  v.  Pynn,  7  T.  R.  376.  n.  Stewart  v.  Smith,  IB.  &  P.  132.  p. 

(6)  Tidd,  209.  7th  edit.  (c)  Per  Bayley,  J.  1  M.  &  S.  230« 

(iQ  JoDes  V.  Price,  1  £ast,  80.  (e)  7  T.  R.  376.  n. 

(/)  Desborough  t;.  Copinger,  8  T.  R»  77. 
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Of  the  for-    the  particular  officer  by  whom  the  oath  haa  been  admi* 

^e  Jffidai^t.  nistered ;  it  will  be  expedient^  before  exaniiniBg  the  formal 

^*^""V"^^  mode  of  preparing  this  part  of  the  instrunient,  to  state 

the  various  persons  authorized  to  take  affidavits,  whether 

made  iu  this  or  a  foreign  country. 

BefioM  The  affidavit  may  be  sworn  before  a  judge  of  the  court, 

in  Engkiid.   out  of  which  the  process  issued,  or  before  a  commissiooer 

duly  authorized  (^6)  for  that  purpose,  or  before  the  officer 

issuing  the  process  or  his  deputy.    And  it  may  be  sworu 

before  a  commissioner,   notwithstanding  he  is  concerned 

as  attorney  for  the  plaintiff.  (Jf) 

A  special  capias  issued  upon  an  affidavit  sworn  at  the 
bill  of  Middlesex  oflSce,  is  irregular.  It  wa9  contended 
that  the  practice  was  for  the  filazer  to  issue  his  writ  upon 
the  original  affidavit,  or  an  office  copy  of  it,  being  trsms*- 
mitted  to  him ;  but  the  court  considered  that  such  could 
not  be  the  practice,  for  that  an  affidavit  made  for  o^e 
specific  object  could  not  be  transferred  to  another,  atid 
perjury  could  not  be  assigned  on  the  office  copy,  (g) 

The  judges  of  the  Courts  of  King's  Beileh  and  Common 
Pleas  in  Ireland,  have  the  same  power  of  appointing  ediift- 
missioners  to  take  affidavits  in  all  parts  of  Grtot  Britain^ 
as  they  have  in  Ireland,  (h) 

{ee)  The  statute  a9Car.  2.  c.  5.  enacts,  that  "The  judges  of  the  K.B. 
or  any  two  of  them,  the  Chief  Justice  being  one,  and  tne  same  in  the 
C.  P.,  and  the  Lord  Treasurer,  Chancellor,  and  Barons  of  the  ExchHS- 
cjiier,  or  two  of  them,  whereof  the  Lord  Treasurer,  Chancellor,  or  the 
Chief  Baron,  shall  he  one,  may  by  Commissions  under  seal,  of  the 
respective  courts,  empower  persons  as  Commissioners,  in  England, 
Wales,  and  Berwick,  to  take  affidavits  concerning  any  thing  depending 
in  those  courts ;  and  any  judge  of  assize,  on  his  circuit,  may  take  afEda- 
vits  to  be  filed  in  the  offices,  and  used  as  other  affidavits ;  and  all  persons 
fbrswearin^  theriiselves  therein,  shall  incur  the  same  penalties  as  if 
tlie  same  had  been  taken  in  open  court."  SeeR.G.  li.T.  3  Geo.  4. 
5  D.  &  R.  438.    • 

050  R-  E-  15  Geo.  3.  Reg.  2.  K.  B.  R.  E.  13  Geo.  «.  C.  P.  See 
3  T*  R.  403.    3  B.  Moore,  326.   1  Rose,  145.  6  Price,  230.  Wight,  62. 

(f )  Dalton  V.  Barnes,  1  M.  &  S.  230. 

(A)  The  statute  55  Geo.  3.  c.  16T.  s.  17.  enacts,  that  «  The  Courts 
of  K.  B.  add  C.  P.  in  Ireland,  shall  have  the  same  power  of  granting 
commissions  for  taking  affidavits  in  all  parts  of  Great  Britain,  as  they 
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A  steoip  duty  of  lOf.  is  imposed  by  55  Geo.  3.  c  M4.  Of  the  for- 

part  9.  s.  3«  ob  commissioiis  for  taking  affidavits  in  England*  Shie  ^Int. 

As  Uie  statute  12  Geo.  1.  c.  29.  does  not  interfere  with  VTT^^*^ 

Before 

the  power  of  the  courts^  to  grant  orders  at  their  discretion,  whom 
fiMT  heading  a  defiendant  to  bail,  it  is  a  settled  principle,  e^I 
that  a  deposition  made  ont  of  His  Majesty's  dominions, 
or  in  the  countries  annexed  to  the  crown  of  England,  and 
flhily  verified  here,  may  be  made  available  as  the  founda- 
tion for  obtaining  an  order  from  the  court  or  a  judge, 
although  not  sufficient  of  itself  to  authorize  an  arrest,  (i) 

An  affidavit  made  in  Scotland  or  Ireland,  should  be  Before 
sworn  before  a  magistrate  competent  to  administer  an  I^o^mm 
oath,  and  id  the  presence  of  a  third  person  who  can  prove  ^^'."^  ^ 
Ae  handwriting  of  the  judge  before  whom  the  deposition 
was  taken,  it  has  been  observed,  that  where  an  affidavits 
of  debt  is  made  in  either  of  the^e  countries,  the  party^ 
verifying  itshotild  depose  that  it  was  made  by  the  plains 
tiff,  that  the  handwriting  subscribed  is  the  pontiff's  sig^ 
datiire,  that  it  was  made  and  taken  before  a  magistrate^ 
who  deponent  believes  had  conifpeient  authority  to  adani- 
nist^  a»  oath,  and  that  the  name  of  the  person  subscribed 
to  the  affidavit  is  the  handmiting  of  such  magistrate  ;(k)^ 
but  these  various  statements  are  not  according  to  the  pre- 
9eDt  practice  odually  introduced,  as  the  handwriting  of 
the  magistrate  appears  to  be  the  only  fact  that  need  b6 
verified.  Thus,  where  an  affidavit  of  debt,  containing 
no  place  in  the  jurat,  but  purporting  to  be  sworn  be- 
fore the  Chief  Justice  of  the  Court  of  King's  Bench  in 
Ireland,  and  to  bear  his  signature,  the  authenticity  of 


sew  respectively  have  in  Irekod ;  and  evety  person  wilfully  swearing 


punbhriient  of  peijuty. 
6  Geo.  S.  C.  50.  s;  3. 
(i)  Omealy  o.  Newdl,  8  Ettst,  964.  Frttich  i;.  BcUei^,  tHI.&S.SOt 
Ik)  See  1  Lees,  Die.  Prac.  18. 
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Of  the  for- 
mal parts  o^ 
the  affidavit* 


B;:fore 
whom 
sworn  in 
Scotland 
or  Ireland. 


Before 

whombwoni 

abroad. 
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which  was  proved  upon  oath^it  was  considered  sufficUsnt 
to  authorize  granting  a^  judge's  order  to  hold  the  de-» 
fendant  to  baiK(0  Lord  EUenborougfa,  in  the  case  just 
referred  to,  observed,  ^^  The  only  question  is  this,  whether 
in  the  exercise  of  our  discretion,  we  must  not  presume 
that  the  Chief  Justice  of  Ireland  acted  within  that  juris- 
diction within  which  alone  he  was  competent  to  act,  viz.^ 
by  taking  the  affidavit  and  subscribing  his  name  to  it  in 
Ireland }  I  think  we  cannot  presume  that  he  acted  in  this 
case  out  of  his  jurisdiction.  The  practice  of  the  court  in. 
requiring  an  affidavit  to.be  made  for  the  purpose  of  arrest- 
ing  under  a  judge's  order,  is  for  the  guidance  of  its  dis- 
cretion, that  the  amount  of  the  debt  may  be  made  to 
appear  before  the  court  interposes  its  authority.  It  is  in 
the  nature  of  a  solemn  certificate  of  the  existence  and 
reality  of  the  debt,  but  that  may  be  made  to  appear  by 
any  such  species  of  evidence  as  the  court  may  deem  in 
it$  nature  reasonable.  Is  this  then  such  a  solemn  certi- 
ficate' as  the  court  may  reasonably  be  satisfied  with  ?  I 
think,  considering  the  high  office  of  the  pers(m  whose  sig- 
nature the  affidavit  bears,  we  ought  to  give  credence  to  it, 
as  an  act  done  conformably  to  the  authority  vested  in  him*'' 
An  affidavit  of  debt  made  out  of  the  King'sdominions(m) 
may  be  sworn  before  any  judge,  magistrate,  or  other  per- 

(/)  French  t7.  Bellew,  1  M.  &  S.  302.  (m)  8  East,  372.  "  It  does 
not  appear  that  any  difference  in  point  of  reason  or  faw  exists  between 
the  holding  to  bail,  as  it  is  practised  in  the  more  frequent  instances  of 
affidavits  made  in  Ireland  and  Scotland,  and  of  affidavits  made  abroad, 
in  places  out  of  his  Majesty's  dominions.  The  practice  in  both  cases 
must  be  equally  warranted  or  unwarranted.  In  none  of  these  cases 
can  the  p^irty  making  a  false  affidavit  be  indicted  specifically  for  the 
crime  of  perjury  in  the  courts  of  this  country ;  but  in  all  of  them,  as  far 
as  the  parly  is  punishable  at  all,  he  is  punishable  for  a  misdemeanor  in 
procuriog  the  court  to  make  an  order  to  hold  to  bail,  by  means,  and 
upon  the  credit  of  a  false  and  fraudulent  voucher  of  a  fact  produced. 
Itnd  pj;iblisbed  by  him  for  that  purpose.  The  party  injured  thereby,  is 
not  without  his  remedy,  nor  the  court  without  its  due  means  of  punish- 
ment^ in  re3pect  of  the  abuse  an4  contempt  committed  against  its  au- 
thority." 
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son  empowered  by  the  laws  of  the  particular  country^  in  Of  thefer*^ 
which  he  is  resident,  to  administer  an  oath.     It  has  been  the  affidant. 
consequently  adjudged,  that  a  deposition  purporting  to  ^^'^'^^^ 
have  been  taken  before  a  person  designating  himself  whomswom 
^'  high  bailiff  and  chief  magistrate  in  the  district  of 
I>ouglas,  in  the  Isle  of  Man/'  was  sworn  before  a  person 
of  competent  authority  ;(n)  and  it  would  appear,  that  an 
affidavit  made  before  a  British  vice*consul,  in  the  ab- 
sence of  the  consul,  would  be  admissible,  (o) 

When  an  affidavit  has  been  sworn  abroad,  with  the 
design  of  being  rendered  available  in  England,  the  sig* 
nature  of  the  foreign  magistrate,  and  bis  authority  in  the 
country  where  he  resides,  to  administer  oaths  and  take 
affidavits,  must  be  verified  by  a  proper  deposition  made 
here,  (p)    In  Omealy  v.  Newell,  (9)  the  affidavit  tot  hold 
to  bail  had  been  made  at  Paris,  hefore  a  person  of  the 
name  of  Bonomie^  who  stated  ^^  that  it  was  sworn  at 
Pans  on  (a  certain  day)  before  me,  notary  public,  magis<- 
trate  competent  in  this  behalf^  and  duly  authorized  by  the 
laws  of  France  to  administer  oaths  and  take  affidavits. 
Signed,  D.  F.  C.  BonomAe/'  It  was  decided  that  the  affl-* 
davit  would  be  effectual,  the  signature  of  Bonomte  be* 
ing  established  by  a  proper  deposition,  sworn  in  England, 
and  that  he  was  a  magistrate  of  France,  competent  to 
administer  a  judicial  oath,  and  take  affidavits. 
.  Having  enumerated  the  officers  who  are  legally  qua-^ 
lifted  to  administer  the  oath  to  parties  making  an  affi- 
davit of  debt ;  it  will  be  now  proper  to  state  the  formal 
»  II  I  III  ■  ■         ^ 

(11)  Dalmer  v.  Barnard,  7  T.  R.  251. 

(o)  Beawes,  Lex  Mercatoria,  6th  edit.  431.  Thurlt  v,  Faber,  1  Chit* 
Bep.  463. 

(p)  Omealy  v,  Newell,  8  East,  364.  French  v,  Bellew,  1  M.  &  S.  301 » 
An  affidavit  verifying  the  handwriting  of  the  officer  before  whom  the 
affidavit  of  debt  u  sworn,  must  state  the  addition  of  the  deponent* 
Thurlt  v.  Faber,  1  Chit.  Rep.  463. 

(q)  8  East,  364.  See  Voght  v.  Elgin^  cited  in  Omealy  v,  Newell^ 
id.  373. 
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qualities  atid  teekolcal  requisites  wbich  are  es»eottal  to 
render  this  part  ct  the  instrument  valid. 

The  place  where  th^  affidavit  was  made  ought  in  gene- 
ral to  be  specified  in  the  jurat.  By  ibis  pmcdee  a  medhim 
is  afforded  to  the  courts,  of  ascertaining  the  authority 
of  the  ^rson  before  whom  It  purports  to  have  been 
sfworn.  (r)  An  affidavit  not  entitled  in  ady  eoii?t»  but 
(m\f  subseribed  with  the  words  *^  by  the  court/'  at  die 
bottom  of  the  jurat,  has  been  rejected  iishtiidtnissible;(«) 
but  it  is  to  be  observed,  that  tliis  decision  is  at  variance 
with  a  prior  determination  of  tlie  Court  of  King*s  Bench^ 
that  affidavits  not  entitled  in  any  partlcnlar  courts  btit 
purporting  to  be  sworn  genenilly  ^  in  court,"  of  ^'beft^e 
a  judge  of  the  court,"  might  be  rendered  available,  (t) 

When  the  alikiavit  purports  to  be  mdde  be&re  a  ooln- 
mfssioner,  and  is  not  entitled  in  any  court>  it  ^bouM  be 
stated  in  the  jurat,  that  the  eonimissiODer  befoi^  wh<Ma  if 
was  taken,  was  a  commissioner  of  the  eourt  in  whicli  it 
H  intended  to  be  used  i{u)  and  it  may  periiaps  be  Inferred 
that  if  the  affidavit  be  correctly  entitled  i&  the  Court  oi 
King's  Bench,  It  Would  not  be  material,  that  (he  oftwlf 
before  whom  the  affidavit  was  swom,  should  be  desci$be)A 
a6  U  commissioner  of  that  court,  if  he  was,  in  pohitof 
tettiy  duly  aufhoriaied  to  take  the  deposltion.(x) 

An  affidavit  not  entitled,  but  pufportii^g  lo  be  swom 
at  the  fitazer's  Office,  and  before  <he  fila^er^  wilt  be  Mffi- 
cient,  as  the  court  will  take  judicial  notice;  of  the  iilajeer, 
being  one  of  its  officers,  (y) 

(r)  The  King  v.  The  Justices  of  the  Webt  Uidmg  of  Yorkshire, 
d  M.  &  S.  493. 
(s)  Moiling  V,  Poland,  3  M.  &  S.  157.    Osbom  v,  Tatum,  tB.h 

P.  «ri. 

{t)  The  King  v.  Hare,  IsEast,  tW,  See  Symmers  v.  Wasotty  1  B.  & 
P;  105.  BteDd  V.  I>l^e,  1  Chift.  B,ep.  U5.  French  v.  BeiU«f#,l  M. 
&  S.  802.  (tt)  The  King  ^.  H^re^  13  £ist>  199. 

(sp)  KeBhet  v.  Jonea,  7  T.  R.  ^1.  Oka^aley  t,  NeM^l,r  8  &lt,  Sd4. 

(y)  Bland  v.  Drake,  1  Chit.  Rep.  165. 
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It  IB  a  rule  i&  the  Court  of  King's  Bencby  <<  tkat  upoik  ttlf"^^ 

every  ilffidavit  sworn  m  that  courts  or  before  any  judge  the  aflidavU. 

or'  commissioiier   thereof^  and  made  by  two  or  more  whl^T^ 

deponents,  the  names  of  the  several  persons  making  such  ^y  t^o  or 

affidavit  shall  be  written  in  the  jurat,  and  that  no  aflEklavit  sons.  ^^'' 

siudl  be  read  or  made  use  of  in  any  matter  depending  in  interlines 

that  court,  in  the  jurat  of  which  there  shall  appear  any  ^^  ^ 

• »  #     erasure, 

interlineation  or  erasure./'  (2)  In  Atkinson  v.  Tbem- 
soD,(a)  it  appeared  that  there  bad  been  an  erasure  above 
tibe  jurat,  and  before  the  words  *^  sworn,  &c."  the  name  of 
the  commissioner  having  been  written  apparently  by 
mistake.  Mr.  Justice  Le  Blane  decided,  that  as  the 
jurat  itself  in  this  case  was  without  any  defect,  the  affi- 
davit was  admissible. 

The  same  practice,  as  to  the  necessity  of  expressly 
naming  the  several  deponents  in  the  jurat,  and  exclud-« 
ing  affidavits  when  there  has  been  any  interlineaitiim  ov 
erasure,  obtains  both  in  the  Court  of  Common  Pleas  and 
Exchequer,  (i) 

It  is  also  a  rule  in  the  Court  <^  King's  Bench  and  ^enm«ie 
Eoieheqner,  that  '^  where  to  i^felavit  is  made  before  a  persons. 
eolnmissioner,  by  a  person  who,  from  his  signature,  ap*' 
pears  to  be  illiterate^  the  c6miliiasioner  taking  the  affi-' 
davit,  shall  certify  or  state  fai  the  jurat,  Aat  it  was  read 
in  hb  presence  to  the  party  making  thcf  same,  who 
seemed  perfectly  to  understand  it>  and  wrote  bis  signa« 
tdr^  in  the  presence  of  the  commissioner*  (c) 

When  the  affidavit  is  made  by  a  person  of  this  descrip* 


(z)  R.  G.  M.  37  G.  3.  7  T.  R.  82.  8  Price,  501.  Anon.  2  Chit. 
Rep.  19.  (a)  8  Chit  Rep.  10. 

(6)  Reg.  Gen.  8  Price,  501.  See  The  King  v.  Sheriff  of  Loaddn^ 
iPnce,  338.    Anon.  2  id.  1.  contra. 

(c)  R.  b.  E.  31  Geo.  3.  R.  B.  4  T.  R*  284.  R.  G.  1 G.  4.  Eschequer, 
8  Price,  501.  If  the  deponent  is  unable  to  write,  snj  mafk  m^  be 
affiled  aB  a  substitute  for  his  signature.  See  Allwottliy'k  Bail,  S  Cbit. 
Rep.  93.    AAoa.  id. 
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or  the  for-    tion^  and  from  whose  signature  it  is  obvious  he  was  illite- 

mal  parts  of  _       ,  _  »  »  i«  i      • 

the  affidavit,  rate,  the  jurat  must  not  only  state  that  the  afndavit  was 
^•^"v*^  read  over  and  explained  to  him,  but  must  allege  that  the 
deponent  understood  the  contents  of  the  document  to 
which  his  name  is  subscribed,  (d)  If  the  affidavit  be 
made  by  a  Quaker^  that  circumstance  should  be  noticed 
in  the  jurat. 
OftBc  gy  |.]jg    general  stamp   act,  (e)  a  duty  of  2^.  6d.  is 

imposed  on  all  affidavits  to  be  filed  or  read  in  any  of  the 
courts  of^law  or  equity  at  Westminster,  or  of  the  great 
.  sessions  in  Wales,  or  of  the  counties  palatine  of  Chester, 
Lancaster,  and  Durham,  or  before  any  judge  or  master 
of  the  said  courts.  In  the  construction  of  this  clause  of 
the  statute,  it  has  been  decided  that  there  must  be  a  sepa- 
rate stamp  for  each  distinct  affidavit,  before  the  same  can 
be  read  or  used ;  (/)  but  where  an  affidavit  is  made  in 
the  same  cause  and  relating  to  the  same  subject  matter^ 
only  one  stamp  will  be  required,  although  there  be  several 
deponents,  (g)  In  the  Court  of  Common  Pleas,  where 
the  affidavits  in  four  causes,  were  each  of  them  entitled  in 
all  the  four y  but  there  was  only  one  stamp  on  each  affida- 
vit, and  an  objection  was  taken  on  that  account,  the 
Court  held  the  objection  fatal,  but  allowed  the  counsel  to 
amend  by  striking  out  three  of  the  names,  and  reswearing 
the  affidavit  in  the  fourth  cause,  which  was  considered  to 
render  them  valid  for  the  purposes  of  that  action. (ft) 

Separate  affidavits  will  require  distinct  stamps,  notwith-^ 
standing  the  circumstance  of  their  being  all  comprised 
in  the  same  sheet  of  paper,  (t) 

(d)  Anon.  2  Chit.  Rep.  9«.  Allwortliy's  Bail,  ibid-  Anon  M.  T. 
&  Geo.  4.  MS. 

re)  55  Geo.  3.  c.  184.  See  49  Geo.  3.  c.  149. 
.   (/)  The  King  t?.  Carlisle,  1  Chit.  Rc^.  451.     Anon.  id.  452.  n. 
iiXSoDA  V.  Jaeynoids,  2  Chit.  Rep.  14.  {g)  Id.  45.  n, 

(A)  Anon.  3  Taunt  468.    See  Chitty  v.  Bishop,  4  B.  Moore,  413. 

(t)  Anon.  1  Chit  Rep.  452.  n.  See  Gilby  v.  Lockyer,  X>Qug.  217* 
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SECTION  IV. 

DURING  WHAT  TIME  THB  AFFIDAVIT  CONTINUES  IN  FORCE. 

As  the  Statutes  require  an  oath  to  be  made  of  a  debt 
subsisting  at  the  time  of  suing  out  the  process^  the  affida- 
vit to  hold  to  bail  according  to  the  practice  of  the  courts^ 
continues  in  force  for  one  year  only^  during  which  period 
the  defendant  may  be  arrested  on  the  first  or  any  subse- 
quent process ;  where  therefore  more  than  twelve  months 
have  elapsed  since  the  making  of  the  affidavit,  a  second 
deposition  should  be  made  anterior  to  suing  out  the 
process.  In  the  Court  of  King's  Bench,  where  thc^ 
plaintiff,  previous  to  going  abroad  in  1744,  made  an  affi- 
davit of  debt,  but  the  process  was  not  taken  out  until  1747» 
the  defendant  was  discharged  on  filing  common  bail.  (Jlr) 
But  in  a  more  recent  case,  where  the  writ  was  issued  soon 
after  the  affidavit  was  made,  and  the  process  regularly  con- 
tinued until  the  time  of  the  defendant's  arrest,  which  did 
not  take  place  for  upwards  .of  three  years,  the  Court  of 
Common  Pleas  held  the  length  of  time  which  had  elapsed 
between  the  swearing  of  the  affidavit  and  the  caption  of 
the  defendant,  no  objection,  and  refused  to  discharge  him 
on  a  common  appearance.  (/) 


SECTION  V. 

OF  SVPPLBBfBNTAL  AND  BXPUkNATORT  AFFIDAVITS. 

The  practice  of  the  Court  of  King's  Bench  and  £x-   in  King's 

chequer,  is  invariably  to  reject  as  inadmissible,  supple-   ^^^^,, 

«■         II...  ■  II.  I  ■  I  ■  ■   ..■     I  ■ 

{k)  Collier  v.  Hague,  S  Stra.  1S70. 

(/)   Cited  1  Archbold*8  Practice,  £7.  MS.     Crooks  v.  Holditch^ 

1 B.  &  P.  ira. 
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mental  or  explanatory  depositions,  to  rectify  an  omission^ 
or  to  explain  an  ambiguity  in  tbe  original  aflSdavit  of 
debt.  This  rule  is  founded  partly  on  the  ground,  that  if 
supplemental  affidavits  were  received,  the  original  would 
be  drawn  with  cardjesaness,  and  load  Ho  tbe  practice  of 
arresting  parities  on  vi^e  and  ambi^ous  4ocuments; 
uid  partly^  because  it  would  be  a  direct  violation  of  itbat 
act,  which  requii^B  that  a  perfect  and  |>roper  afll^vit 
should  be  made  antecedent  to  the  :party'8  being  bolden  no 
bail.(m)  But  there  appears  to  be  a  ^stinetion  -between 
receiving  sup|>lemental  affidavits  to  explain  ambiguHMSf 
after  issuing  the  ^roce^  and  before  ractiog  upim  it^  aod 
admitting  them  subsequent  to  tbe  arveat.  In  the  ibsmer 
case  they  are  permitted  to  be  U9ed;:(«)  as  wJbere  an  att4a- 
vit  alleged,  that  the  defendant  was  tndebfted  iu  iOI.  wvtb- 
out  any  statement  of  the  cause  of  acticm^  and  the  planr 
ttff,  on  discovering  his  mistake,  made  a  proper  affiiiajrtt 
before  a  warrant  had  been  granted  by  the  sheriff;  tbe 
Court  said,  <^  though  it  may  be  Tegular  in  the  oouEae  of 
things  to  file  an  affidavit  before  process  sued  out,  yet  it 
<san  never  be  intended  as  the  ground  of  the  process,  hot 
of  the  arrest  only." 

Where  the  affidavit  to  hold  to  bail  is  de£^cttv^  tbe 
Court  of  Common  Pleas  will  exerciseite  discretion  in  oe* 
ceiving  or  rejecting  supplemental  and  explanatory  affida- 
vits, and  has  not,  in  every  instance,  as-tn-the  other  courts, 
expressly  interdicted  tbe  admission  of  these  auxiliary 
documents.  But  allowing  them  to  be  read  is  considered 
an  indulgence;  ^nd  according  to  the  more  i^^qeutde- 


'{m)  Heatboote  v.  Goslin,  8  Stca.  tl57.  Copeo.  Cooke,  S  I>oiig.  4m. 
Emerson  v.  Hawkins,  1  Wils.  335.  Smith  v.  Fraser,  1  Bi.  Rep.  192. 
Mackenzie  v.  Mackenzie,  1 T.  R.  716.  Jacks  v.  Pembertoi],.5id.  553. 
Imlay  v.  EUefson,  2  East,  453.  MoUiDg  v.  Buekholtz,  2  M*  &  S.  563. 
I'Mfoinins,  Bxchequer'Prac.  89. 

(n)  Hodnouse  v.  liansell,  1  Burt,  117, ;  and  see  Imp.  C.P.  |35. 
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oiaons,  a  &your  that  ought  to  be .  very . seldom  and  very  ^^^J9J|^ 
sparingly  conceded,  (o)  A  supplemental  affidavit^  even  eiptoKficj 
in  thai  courts  will  never  be  received,  unless  to  supply 


Mmething  which  is  ambiguous  on  the  face  of  the  original  inConaMii 
instrument,  and  .which  the  court,  for  its  own  satisfaction, 
is  desirous  of  having  explained,  (p)  On  this  ground, 
where  the  affidavits  were  entitled,  E.  H.  plaintiff,  and 
W.  B.  defendant,  and  in  the  body  of  the  deposition  the 
party  was  described  all  throughout  as  defendant,  the 
court  suggested  the  expediency  of  obtaining  a  supple- 
mental iMdavit  to  ascertain  with  precisifon,  who  was  in<- 
tended  by  the  person  called  the  defendant ;  (q)  and  it  has 
been  since  determined,  that  an  omission  by  an  executor 
to  swear  to  his  belief,  may  be  remedied  by  a  supplemental 
deposition,  (r)  In  Hobson  v.  Campbell,  (s)  where  the  . 
plaintiff,  after  stating  in  his  affidavit  to  hold  to  ball,  that 
the  defendant  was  indebted  on  a  bond  conditioned  for  the 
payment  of  bills,  which  should  be  returned  from  India 
protested  for  nonpai/fiientj  alleged  that  the  bills  were  re- 
turned protested  for  nonacceptance ;  the  court  decided, 
that  the  defect  might  be  rectified  by  filing  an  ancillary 
document. 

The  indulgence  allowed  in  the  Court  of  Common  Pleas, 
of  aiding  defects  in  the  original  affidavit,  by  permitting 
the  plaintiff  to  have  recourse  to  explanatory  depositions^ 
does  not  however  extend  to  the  admission  of  them,  where 
they  would  not  conduce  to  the  elucidation  of  an  am- 
biguity, but  would  be  merely  available  as  a  substitute  for 
an  original  affidavit.    Thus,  if  an  affidavit  does  not  con- 


(o)  AriostxoDg  V,  Strfkjtton,  1  B.  Moocq,  lis.  7  Taunt.  40A.    See 
Mackenzie  v.  Mackenzie,  1  T.  R.  717. 
if)  Gieen  v,  Redshaw,  1 B.  &  P.  837* 
(q)  Hollis  v.  Brandon,  1  B,  &;P.  a6» 
(r)  Gamham  v,  Hammond,  S  B»  &  P.  298. 
(()  1  H.  Bl.  245. 
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taia  any  positive  oath,  {t)  or  does  not  state  any  cause  of 
action,  (u)  or  does  not  negative  a  tender  of  bank 
notes,  («)  or  is  made  by  a  person  who  lias  been  con- 
victed of  felony,  (y)  the  court  will  not  permit  the  in- 
troduction of  a  supplemental  deposition. 
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SECTION  VI. 

OF  CONTRADICTORY  OR  COUNTSfi  AFFIDAVITS. 

As  no  supplemental  affidavit  is  allowed  to  be  filed  on 
the  part  of  the  plaintiff  in  the  Court  of  King's  Bench  or 
Exchequer,  in  support  or  confirmation  of  the  original 
document,  it  is  a  fair  and  equitable  rule,  that  the  defen- 
dant shall  not  be  permitted  to  avail  himself  of  cross  or 
counter  affidavits,  {%)  to  impugn  the  deposition  of  the 
plaintiff.  If  such  a  practice  were  allowed,  it  would  lead 
to  endless  conflicting  affidavits,  and  would  be  examining 
upon  summary  applications,  the  merits  of  the  question 
intended  to  be  investigated  before  a  jury.  This  rule  has 
been  preserved  with  such  strict  inviolability,  that  an 
affidavit  of  the  plaintiff's  confession,  that  the  defendant 
was  not  indebted  to  him,  (a)  or  that  the  supposed  de- 
fendant was  not  the  person  described  in  the  process,  has 
been  deemed  inadmissible,  (i)   There  are,  however,  two 


« 


7)  Reeks  v,  GroneinaD,  2  Wils.  S84.  See  2  B.  &P.  298.  note  (c). 

[u)  Cooke  V,  Dobree,  IH.  Bi.  10.  Armstrong  v.  Stratton,  1 B.  Moore; 
110. ;  7  Taunt.  405.  s.  c.  ... 

(s)  Stewart  v.  Smith,  1  B.  &  P.  132. 

(y)  Nichols  «.  Dailyhunty,  Barnes,  79.  Pr.  Reg.  49.  s.  c.  Sec  also 
Bland  v.  Drake,  1  Chit.  Rep.  165. 

&Anon.  1  Lord  Raym.  383. ;  1  Salk.  99 — 100.    Cope  v.  Cooke, 
e.  467.    Emerson  v.  Hawkins,  1  WUs.  335. 
(a)  Emerson  v.  Hawkins,  1  Wils.  S35« 
(6)  Salter  v.  Shergold,  3  T.  R.  572. 
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cases  recently  reportiecL  which  appear  totally  incon-  Ofcontra- 

'  .       ■    »  0  dictory  or 

sistent  and  irreconcilable  with  the  general  practice.  Ii:\  counter- 
Jackson  «.  Tomkins  (c)  it  is  said,  that  Mr.  Justice  Dam-  *^^'^^ 
pier  admitted  an  affidavit  on  the  part  of  the  defendant,   When  ad* 
that  the  account  upon  which  he  had  been  bolden  to   ^^lenrm 
bail,  had  been  settled  in  writing  at  a  much  less  sum   ^^°s's  ^^ 
than    the  amount  endorsed  upon  the  writ ;  (d)   and  in   Exchequer. 
a  case  stated  by  the  court,  in  Horsley  v.  Walstab,  (e) 
to  have  occurred  on  the  Western  Circuit,  where  a  de- 
fendant  had  been  arrested  in  an  action  of  trover,  for  thp 
sum  of  10,0001.,   the  magnitude  of  the  amount,  and 
the  nature  of  the  action  induced  the  judge  to  discharge 
the  defendant  on  his  producing  a  counter-affidavit.    But 
it  is  presumed,  from  the  peculiarity  of  the  circumstances 
which  gave  rise  to  both  those  decisions,  that  they  will 
never  be  recognized  as  affording  a  satisfactory  precedent 
for  future  concessions. 

It  may  here  be  proper  to  advert  to  a  case  which  may 
appear,  on  a  cursory  examination,  to  form  an  exception  to 
the  rule  prohibiting  the  admission  of  counter-affidavits.  - 
In  Sumner  v.  Green  (/)  it  was  decided,  that  if  there  be 
probable  ground  to  suspect  that  the  securities  upon  which 
the  defendant  has  been  holden  to  bail,  are  illegal,  the  cour.t 
will  discharge  him  upon  entering  a  common  appearance^ 
but  from  the  report  of  that  case,  it  may  be  collected,  that 
the  ground  for  inferring  that  the  contract  was  connected 
with  an  illegal  transaction,  was  derived  from  the  plain^ 
tiff's  original  affidavit,  and  not  established  through  the 
medium  of  a  counter-deposition. 

The  rule  which  requires  and  enforces  the  rejection  of 


(e>  8  Chit  Rep.  «0.  Mich.  Term,  1816. 

(d)  See  Aiion.  1  Ld.  Uayin.  383.  1  Salk,  99.  s  c.  contra. 

(e)  7  Taunt.  3SC.  9  Marsh,  548; 

C^)  1  H.BI.  301.  See  Whitwick  v.  Banks,  Forrest,  153. 
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Ofcotitn.    coutiter'-affidavits^  only  extends  to  suich  lus  attempt  to 
c^Stet^'    impeach  the  facts  connected  with  the  merits  Of  the  case, 
^^^^]^^  as  It  is  in  the  power  of  the  defendant  to  disclose  by 
When  ad-     cross-affidavits,  new  circamsiances,  not  invalidating  the 
graSraUn     plaintiffs  prior  statements;  as  that  the  defendant  is  pri- 
h*°^h    d    ^*1®S®^  fr^'^  arrest,  or  has  been  before  holden  to  bidl  in 
fixcheqaefr.  this  coutotTy  for  the  same  cause  of  action,  (g)   It  is,  how- 
ever, donbtfal  whether  this  rule  obtains,  where  a  par^ 
has  been  arrested  and  bailed  in  a  foreign  country ;  at  all 
events,  it  will  only  be  recognized  when  it  appears  froin  the 
counter-affidavit,  that  the  laws  of  the  foreign  state  will 
afford  the  same  security  to  the  plaintiff  for  his  deinsmd 
and  benefit  in  prosecuting  his  suit  in  that  country,  as  he 
might  obtain  in  England. 
In  die  Com-      As  the  Court  of  Common  Pleais  will  in  some  cases  ad- 
^      ^^*    mit  supplemental  and  explanatory  affidavits,  it  follows, 
that  under  peculiar  circumstances  it  could  not  consistently 
with  justice  to  the  defendant,  reject  counter-affidavits, 
negativing  the  facts  disclosed  in  the  first  deposition. 
Conformably  with  this  indulgence,  where  the  right  to 
bail  is  discretionary  with  the  Court,  as  in  actions  for  torts, 
or  other  injuries  creating  a  claim  to  unliquidated  da- 
mages, that  court,  in  determining  Whether  an  order  to 
obtain  special  bail  shall  be  granted,  will  permit  a  contra- 
dictory affidavit  to  be  read  on  the  part  of  the  defendant ;(%) 
but  tUs  privilege  of  using  counter-depositions,  does  hot 
appear  to  extend  to  cases  where  the  subject  matter  in 
dispute  is  a  debt  and  not  a  tortious  injury.    In  Horstey 
V.  Walstab  the  court  said,  ^  supposing  we  were  convinced 
that  this  plaintiff  was  acting  under  a  mistake  in  swearing. 


,*^m^mm»m^mgkm^mJ^ 


(g)  Imlay  v.  Enefsen,  2  East,  454.  .   ., . 

(A)  Rushell  V.  GatdY,  Ca.  Pr.  C.  P.  148.    Prae.  Reg.  €.  P.  ]b6. 
Barnes,  76. 8.  c.    HadderWeek  vu  Catmur,  Pnic.  Reg,  C.  P.  63. 
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ashehai^  donfe,  y^t  wtedanhot  discharge  the  defendant^  Ofcomrt. 

fntbo'ut  taking  upoti  oiit^elves  to  decide  that  there  was  counter- 

ho  debt/'  (i)  *®^^^^^ 


SECTION  VII. 


dOl^SBbdEKCB  OF  tHBtlB  ^EING  KO  AFiriDAVIlT^   OR  TBE 

AFFIDAVIT  BEING  DEFBCTIVB. 

Although  in  the  preceding  sections  the  consequences 
of  not  attending  to  the  necessary  requisites  of  an  affi- 
davit have  been  noticed^  it  may  nevertheless  be  here  use- 
ful^ concisely  to  recapitulate  the  effects  of  any  irregularity 
connected  with  these  itisiruments.  Where  no  affidavit 
to  hold  to  bail  has  been  made  prior  to  the  arrest^  (A:)  or  a 
jiidges's  order^  when  necessary^  obtained,  or  the  affidavit 
is  in  any  material  respect  defective,  (Z)  or  not  regularly 
filed  with  the  proper  officer,  (m)  or  essentially  different 
frdi6  ih6  prodtes  (»i)  or  declaratioh,(o)  the  court  ilpon  ap- 
plication will  discharge  the  defendant  on  filing  common 
bail  $  or,  undei*  paHicular  circumstances,  will  order  ihe 
ba3-bond  to  be  d^li^ered  up  to  be  cancelled. 

Altfaough  it  is  a  rule  that  the  defendant  Cannot  In  ge- 
neral #aiv^  an  error  apparent  upon  the  record,  without 
giving  a  rele&se  of  €rrbrs^  (p)  yet  no  objection  can  be 


(4)  T  Taiihl.  237.;  2  Marsh,  548. ;  but  see  SHaw  v.  Hawkins,  Barnes, 
79.    Manning  v.  Williams,  E^urhes^  87.  contra. 

Ik)  See  12  G.  1.  c.  29.  t,  2.  Chapman  v.  Uyall,  Barii^s,  415.  Sled 
vide  Wiskard  v.  Wilder,  1  Burr.  830. 

(Q  Noitoli  V.  DanverS)  7  T.  R.  375. 

(fn)  Hassey  i^;  BaftkerviUe,  cited  in  2  Wils.  225. 

iti\   ■   T  f  ■■■  V. Bennolls,  t  Chit.  Rep. 659.  ri.  Anon.  id.  660.  n. 
0)  Teteriagton  V.  Gonlding)  7  T.  R.  80.  Wiftd  v.  Adcock,  8  id.  27. 
Spalmi^  o. Mure,  6 T. R. 963 ;  and  see  2  H.  6L  278.;  2  B.  &  T^.  5^8.; 
7^int.  304. ;  1  Mck)re,  Si. ;  2  Taliflit.  107. ;  1  Chit.  Rep.  659. 
(p)  Norton  v.  Danvers,  7  T.  R.  376. 

O  2 
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taken  to  the  sufficiency  of  the  affidavit  to  hold  to  bail 
after  the  plaintiff  has  been  permitted  to  take  a  subse- 
quent step  in  the  cause,  (q)  Hence,  where  the  defen- 
dant, not  being  under  an  arrest,  has  voluntarily  given  a 
bail-bond,  (r)  or  has  put  in(*)  or  perfected  bail,  (0  or 
pleaded  to  the  action,  (m)  or  suffered  judgment  by  de- 
fault, and  notice  of  executing  a  writ  of  inquiry  has  been 
given,  (or)  the  defendant  cannot,  after  such  an  implied 
acquiescence  in  the  plaintiff's  proceedings,  object  to  the 
affidavit  to  hold  to  bail. 


CHAPTER  VI. 


OFTHB  BAtL-BOND,  AND  PAOCBBDINGS  INCIDBNT  THfiftBTO. 


SECTION  I. 


introduc- 
tory oibser- 
▼ationi. 


IN   WHAT   CASES  THB    SHBRIFF    IS    OR  IS  NOT  BOUND   TO 

TAKE  BAIL. 

In  the  chapter  (a)  devoted  to  the  developement  of  the 
origin  and  progress  of  the  law  of  bail,  it  was  shewn  that 
at  common  law  the  sheriff  was  not  compellable  to  take 
bail  from  a  defendant  upon  mesne  process,  unless  he  pre- 
viously sued  outa  writof  mainprize;  and  it  may  be  re- 
membered, that  it  was  there  stated,  that  this  arbitrary 


Iq)  Desborough  v.  Copinger,  8  T.  R.  77. 

fr)  Ibid.    Norton  ».  Danvers,  7  T.  R.  375. 

[s)  1  M.  &  S.  230.  6  Taunt.  185.  1  East,  330. 

(t)  Jones  V.  Price,  1  East,  81.  D* Argent  v.  Vivant,  1  East,  330. 
1  B.  &  P.  132.,  2  Stra.  1077.  (u)  7  T.  R.  376.  n. 

(jt)  Desborough  v.  Coplnger,  8  T.  R.  77.  In  Dalton  v.  Barnes, 
1 M.  &  S.  230.,  B^yley,  J.  said,  <'  There  was  not  any  instance  in  which 
the  party,  after  putting  in  bail  above,  had  been  permitted  to  take  ad- 
vantage of  a  defect  in  the  affichvit  to  hold  to  bail." 

(a)  Chap.  1.  p.  8. 
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power  vested  in  the  sheriff^  being  not  unfrequently  abused  ^n  ^^^ 
to  accomplish  some  sinister^  vindictive,  or  other  illegal  ibenffit  or 
purpose,  was  abolished  at  an  early  period  of  our  judicial  to  take  bail. 
politv,  and  that  the  sheriff  was  commanded  by  an  act  of  ^*^*v-^-^ 

*^        '  Introduc* 

the  legislature,  to  take  security  for  the  defendant's  appear-  tory  obMr- 
ance  on  the  return-day  of  the  process.  '  ▼•tiqw. 

The  preamble  of  the  statute,(A)  which  effected  this  ma- 
terial alteration,  recites  ^'  that  the  King,  considering  the 
great  perjury,  extortion,  and  oppression^  which  beand  have 
been  in  this  realm  by  his  sheriffs,  under  sheriffs,  and  their 
clerks,  coroners,  stewards  of  franchises,  bailiffs,  and  keep- 
ers of  prisons,  and  other  officers,  in  divers  counties  of  this 
realm ;"  and  then  the  5th  section  of  the  statute  enacts, 
'^  that  the  said  sheriffs,  and  all  other  officers  and  ministers 
aforesaid,  shall  let  out  of  prison  all  manner  of  persons,  by 
them,  or  any  of  them  arrested,  or  being  in  their  custodv, 
by  force  of  any  writ,  bill,  or  warrant,  in  any  action,  per- 
sonal^ or  by  cause  of  indictment  of  trespass,  upon  reason- 
able sureties  of  sufficient  persons,  having  sufficient  within 
the  counties  where  such  persons  be  so  let  to  bail  or  main- 
prize,  to  keep  their  days  in  such  places  as  the  said  writs, 
bills,  or  warrants  shall  require ;"  and  by  the  7th  section  it 
provided, ''  that  no  sheriff,  or  any  of  the  officers  or  mini- 
sters aforesaid,  shall  take  or  cause  to  be  taken,  or  make 
any  obligation  for  any  cause  aforesaid,  or  by  colour  of 
their  office,  but  only  to  themselves,  of  any  person  nor  by 
any  person  which  shall  be  in  tUeir  ward,  by  the  course  of 
the  law,  but  by  the  name  of  their  office,  and  upon  condi- 
tion written,  that  the  said  prisoners  shall  appear  at  the  day 
contained  in  the  said  writ,  bill,  or  warrant,  and  in  such 
places  as  the  said  writs,  bills,  or  warrants,  shall  require." 
And  by  the  8th  section,  *^  if  any  of  the  said  sheriffs,  or 


{b)  'IS  Hen.  6.  c.  9. 
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other  officerSji  or  ministers  aforesaid,  take  any  obKgatbn 
in  other  form,  Vy  colour  of  their  offices,  that  h  shall  he 
void."  And  by  the  11th  section  it  is  enacted  '^  that  tl^ 
sheriffs,  &c.  offending,  &c.  against  thisi  act,  shall  lose  to 
the  party  so  damaged  or  aggrieved,  for  every  offence,  his 
treble  damages,'  and  also  40/.,  one  half  to  the  King  and 
one  haU  to  the  party  suing  for  the  same/'  And  by  the 
\Ai\\  section,  ^'  if  the  said  sheriffs  return  upon  any  person 
cep»  corpuSi  or  reddidit  se,  they  shall  be  chargeable  to  have 
the  bodies  of  the  said  persons  at  the  day3  of  the  returu  of 
the  said  Tirrits,  bills^  or  warrants^,  iu  suck  form  as  they 
were  before  the  making  of  the  said  act,  (<;) 

This  statute  was  anciently  considered  as  a  private.Iaw,(d) 
hut  in  Samuel  v.  £vans,  (e)  in  which  all  thA  aulhwrilies 
were  collected,  it  was  finally  adjudged  to  he  a  pubtie  aol, 
find  thaj;  the  court  were  hound  to  take  judicial  oolice  of 
lt[,  although  vf^t  sp^ciftlly  pleaded.  It  was  in  that  case 
observed,  tt^at  whatever  Eqight  have  been  the  law  anterior 
to  the  statute  of  Queen  Anne,  the  decision  in  Saj^by  t>« 
Kirkus  (/)  had  removed  aU  doubt,  for  the  cmn%  had  in 
the  latter  case  observed,  ^^that  although  th^  stat.  2^1|.6. 
c.  10.  was  a  private  la,w,  yet  the  act  of  4  ^.  ^  Ann.,  haying 
enabled  the  sheriff  to  assign  such  bond,  the  cpui!t.  noiuat 


(c)  Where  an  officer  has  permitted  a  prisoner  to  go  at  lai^e,  without 
taking  a  bail-bond,  and  has  in  consequence  of  hi;i  nonappearance  been 
obliged  to  pay  the  creditor  the  amount  of  his  debt,  ihe  officer  cannot 
maintain  an  action  against  the  defendant  £br  money  paid.  Pitcher  v. 
Bailey,  8  East,  17 1.  But  wher«  an  officer  discharged  a  prisoner  arrested 
on  mesne  process',  on  payment  of  the  sum  sworn  to  and  costs,  and  was 
afterwards  obliged*  to  pay  the  residue  o(t;he  debt,  ijt  wa§  bplden  by  BAs. 
Justice  BuUer,  that  as  the  officer  had  not  been  guilty  of  any  improper 
conduct,  and  as  he  was  by  law  compellable  to  pay  the  whole  debt,  he 
was  entitled  to  recover  against  th^e  de^ndant  for  so  much  Qio^ey  pa|d 
to  his  use.    Cordron  v,  ue  Masserene,  t'eake,  Ni  P.  C.  143. 

(cO  Bentley  v.  Hore,  1  Lev.  86.  Laueliton  v.  Gardner,  Moor,  4^ 
Graham  v,  Crawabaw^  3  Lev.  74.    BuL  N.  P.  a24. 

(e)  2  T.  R.  569.    Lovel]  v.  the  Sheriff  of  London,  15  East,  39 1 . 
^  Bul.  N.  P.  824. 
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take  niklice  of  the  law  that  originally  compelled  him  %o  '°  v^** 

11  -.      #•      V  o  if  A  cases  the 

take  the  security,    {g)  aheriflf^ie  or 

As  the.  object  of  m^sne  process  is  only  to  compel  the  ap-   ^o^^  bail. 
pearance  of  the  party  ui  eourt^  to  answer  the  charge  ex-  '^-•^/-■^ 
hibited  against  him^  and  the  intention  of  final  process  to   process  a 
satisfy  the  phuntiffin  the  suit,  it  follows  that  the  right  to  he   ^h^  tt 
discharged  on  bail  must  be  confined  to  the  former  species,   ^^^®°- 
and  does  not  extend  to  writs  of  execution;  (%)  and  on  that 
principle  it  was  determined  in  a  late  case,  (i)  in  the  Court  Attachment 
of  Exchequer,  (fc)  that  the  sheriff  is  not  authorized  by  the  coaitofiav. 
statute  to  discharge  out  of  custody^adefendant  taken  under 
an  attachment  issuing  out  of  the  courts  of  common  law, 
for  nonpayment  of  costs,  such  pro^^ess  being  in  the  nature 
of  an  execution;  but  much  doubt  has  been  created  as  to 
the  tenability  of  this  proposition,  by  the  subsequent  case 
of  Lewis  V.  Morland,  (/)  where  it  was  determined  that  an 
attachment  for  nonpayment  of  costs,  is  not  an  order  to 
detain  the  party  in  custody  and  to  punish  him  for  the 
contempt,  but  only  to  attach  him,  so  that  the  sheriff  may 
have  his  body  to  answer  such  interrogatories  as  may  be 
necessarily  exhibited  against  the  defendant.    Henee,  an 
attachment  of  this  description  may  be  considered  in  the 
nature  of  mesne  process ;   and  if  the  party  be  in  the 


(^)  Benson  r.  Wclby,  2  Saund.  155.  a. 

(A)  Stepney  t;.  Lloyd,  Cro.  Eliz.  647.  Phelips  v.  Barrett,  4  Price,  23. 

{i)  Phelips  V.  Barrett,  4  Price,  23.  See  Anon.  1  Stra.  479.  Field  v^ 
Workhouse,  Com.  Rep.  264.  s.  p.  Rex  v,  Dawes,  1  Ld.  Raym.  722. 
2  Salk.  608.  s.  c. 

(A)  In  Mr.  Manning's  Exch.  Prac.  51.  it  is  said  that  it  does  not 
appear  to  be  settled  whether  an  attachment  for  a  contempt  in  not  obey- 
ing a  stt^poma,  issuing  out  of  the  office  of  pleas,  is  witliin  the  statute 
23  Hen.  6.  and  it  seems  to  have  been  considered,  that  unless  the  case 
vcre  within  this  statute,  the  sheriff  had  no  authority  to  bail  the  party; 
but  at  common  law,  or  by  Westminster,  2',  cap.  15.  the  sheriff  might 
take  bdi  in  such  a  case  if  he  thought  proper.    See  F.  N.  B.  25 1.  B. 

(/)  2B.  &A.  56. 
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sherifT's  custody  at  the  return  of  the  writ,  the  latter 
would  not  be  liable  to  an  action  for  an  escape,  (m) 

A  distinction  by  counsel  in  argument,  which  may  per- 
haps be  tenable,  has  been  taken  between  ah  attachment 
for  non  payment  of  money,  and  for  an  omission  to  perform 
other  duties ;  it  was  said,  tliat  on  the  former,  the  sheriff 
might  take  bail,  but  the  latter  would  only  be  bailable 
through  the  medium  of  a  judge's  order,  (n) 

The  right  of  a  party  to  be  discharged  on  entering 
into  a  bail-bond,  on  an  attachment  out  of  the  Court  of 


(m)  Tt  maybe  useful  to  subjoin  part  of  Mr.  Justice  Bay  ley's  judgment 
in  Lewis  v.  Morland,  2  B.  &  A.  62.,  in  which  he  observed  *<  that  an 
attachment  at  common  law,  issues  upon  tlie  ex-parte  affidavit  of  the 
person  who  demands  the  money  awarded  to  be  due  by  the  Master's 
allocatur^  stating  that  the  same  has  not  been  paid.  If  that  were  final 
process,  there  would  be  nothing  further  to  be  done  by  the  court  but  to 
commit ;  but  that  is  not  the  practice,  for  interrogatories  are  filed  to  be 
answered,  and  the  court  ultimately  pronounce  upon  those  answers,  whe- 
'ther  the  party  is  to  be  committed  for  contempt  or  not,  for  then  only  and 
not  before  does  commitment  take  place.  In  the  mean  time,  it  is  the 
usual  course  to  admit  the  party  to  bail,  and  if  on  the  return  he  may  be 
bailed,  it  would  be  most  singular  that  the  sheriff  should  be  bound  to 
keep  him  in  close  custody,  especialfy  as  it  might  appear,  that  the 
charge  was  unfounded,  or  that  the  writ  had  been  served  on  the  wrong 
person,  or  that  after  the  issuing  of  the  writ,  payment  had  been  already 
made  to  an  agent  duly  authorized  to  receive  the  same.  And  it  seems 
to  me  that  it  would  be  most  mischievous  if  the  doctrine  contended  for 
could  be  supported,  for  the  sheriff  in  that  case  would  not  be  at  liberty 
to  take  security  for  the  party,  but  would  be  bound  always  to  keep  him 
in  close  custody.  The  case  of  Morris  v.  Hay  ward  X^  Taunt.  569. 
2  Marsh,  ^80.  s.  c.)  is  an  authority  to  shew,  that  althoueli  the  sheriff 
is  not  bound  to  take  bail  upon  an  attachment,  still  if  he  does,  he  may 
recover  upon  the  bail-bond.  That  indeed  was  the  case  of  an  attaclmient 
out  of  Chancery,  but  process  issuing  out  of  courts  of  law  and  equity 
stand  on  the  same  foundation.  That  case  was  decided  upon  great  con- 
sideration, and  is  at  variance  with  the  subsequent  case  of  Phelips  v. 
Barrett,  (4  Price,  93.)  the  foundation  of  which  was  that  an  attachment 
is  a  process  in  the  nature  of  execution.  But  for  the  reasons  I  have 
already  given,  it  seems  to  me  that  an  attachment  is  in  the  nature  of 
mesne  process,  and  that  the  principle  on  which  that  decision  took 
place  cannot  be  supported." 

(n;  Hex  V.  Aylett,  R.  B.  T.  T.  25  G.  3.  cited  1  Tidd,  243.  n.  d.  7th  ed. 
Semble,  a  judge  at  chambers  may  take  bail  on  such  attachments, 
Anon.  1  Stra.  479. 
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Chancery  on  mesne  process,  (o)  is  not  at  all  effected  by  in  wkte 
the  statute  23  Hen.  6.    These  securities  have  been  re-   gh^iior 
peatedly  recognized  as  valid  by  courts  of  equity,  (p)   From  jj,^^^jju 
the  case  of  Danby  v.  Lawson,(9)wbich  was  decided  in  1700,  v^«-v-«*/ 
it  appears  that  even  at  that  period,  it  was  considered  as  menttoutof 
the  established  practice  of  the  Court  of  Chancery,  that   Chancery. 
the  sheriff  might  under  such  circumstances,  accept  bail. 
But  it  is  material  to  be  remarked,  that  as  these  bail-bonds 
are  not  taken  pursuant  to  the  statute,  but  according  to 
the  common  law,  it  is  entirely  in  the  discretion  of  the 
sheriff,  whether  he  will  release  the  party  from  custody 
on  their  being  tendered.     The  act  neither  compels  nor 
interdicts  the  acceptance  of  such  securities.    On  the 
latter  grpund  it  has  been  determined,  that  an  action  is  not 
sustainable  against  the  sheriff,  for  refusing  to  take  a  bail-^ 
bond  upon  an  attachment  out  of  Chancery;  (r)  and^there- 
fore^  where  the  defendant  is  detained  on  account  of  the 
sheriff's  refusal  to  take  bail,  lie  can  only  be  relieved  by 
applying  to  the  Lord  Chancellor,  or  the  judge  of  the  court 
out  of  which  the  process  issued ;  {$)  and  if  the  sheriff  take 
bail,  it  is  not  the  practice  as  formerly,  to  make  an  order 
upon  the  sheriff  to  bring  in  the  body,  but  the  usual  course 
seems  to  be  upon  the  return  of  cepi  corpus,  to  send  a  mes- 
senger to  bring  him  before  the  court,  (t) 

A  similar  practice  appears  to  be  iadopted  on  the  Equity 
side  of  the  Court  of  Exchequer,  (ti)  although  in  Bird- 

(o)  Bail-bonds  on  attachments  out  of  courts  of  equity,  cannot  be 
taken  after  a  decree  has  been  pronounced,  Gilb.Rep.  84.  Prec.  Ch.SSl. 

ip)  Burton  v.  Low,  Sty.  S12,  234.  Lawson  v.  Haddock,  2  Vent.  S38. 
Say  V.  Ellis,  2  Bl.  965.  Studd  v.  Acton,  1  H.  Bl.  468.  Waddingtou  v. 
Fitch,  Barnes,  64.  Field  v.  Workhouse,  1  Com.  264.  Com.  Dig.  tit. 
Boil,  18.  Morris  v.  Hayward,  6  Taunt.  569.  8  Marsh,  280.  8.  c. 
Bland  v,  Richards,  3  Leon,  208.  contra. 

iq)  Prec.  in  Chan.  110.    1  Eq.  Ca.  Abr.  350.  pi.  4.  s.  c. 

(r>  Studd  V.  Acton,  1  H.  Bl.  468.  Morris  v,  Hayward,  6  Taunt  569. 
2  Marsh,  283.  n.  (jt)  Anon.  1  Stra.  479. 

(0  Anon.  1  Atk.  507.    Prec.  Chan.  331. 

(tt)  Hurd  V.  Partington,  S  Price,  222. 
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In  ^^i!tm      wood  V.  Hart,  (^)  where  9  defeitdaqt  badi  been  arreeled 

fi^^iffisor   OQ  Bu  attacbmeBt  for  a  contempt  in  not  appearing"  to  a 

to tal^^M^  wipopna  qd  re<pondeiidtim,  the  court  refused  to  grant  a 

^m^/^^  mes^nger  to  bring  up  the  body  of  the  defendant,  as  a 

bftU-bond  bad  been  given  tp  the  sherifl^  notwitbstaiHlIng 

tbe  penalty  was  very  inadequate* 

On  eziminai      The  sheriff  Is  not  authorized  by  the  st^t.  23  Hen.  6, 

""^'^"*       Q.,  9«  iy)  to  take  a  hoqd  for  tlie  appearance  of  persons 

firrested  by  hiiXk  u^er  process  issuing  from  the  Quarter 

$?ss6ions,  or  other  counts  of  criminal  jurisdiction  3  as  the 

9Qt  was  not  passed  ta  enable  the  sheriff  to  take  baft  in 

^9^s  where  he  could  not  fbrmevly  discharge  the  party, 

b^t  in  order  to  compel  him  to  take  bail  in  those  eases 

where  he^  ought  to  liave  accepted  such  security^  und  re- 

tm^  to  do  so. 

Uibiiity  of       It  h^  be^Q,  sbawii,  that  upon  a  bail«b^nd  bein^  ten* 

fOT  refming   d^red  tot  the  sheriff,  wkk  sufficient  and  responsible  seou- 

Uii-t^nd      ^^^^  (^)  ^^  '^  hound  toi  disdiargQ  a  prisoner  arrested 

when  ten-      lipoa  0)jQSne  prOQCSSU 

A,  refusal  by.  ti»>  s^iff  to  accept  such  an  indemiHlr)p, 
9UbjeQl9;  hUa  to  a  speeiai  action  on  the  case^  bnt  not  to  an 
§9tlQil)  ojf  trespass,  (a)  The  nonpevfiirmance  of  this  dMy 
do^.  «Qt  i^endier  him  a  ^spasser  ab  mki9.  Oft) 

The  action  mi|st  be  instituted'  against  the  sherifl^  (c) 
Md  cannot  he  maintainied  against  bis  baiJtff^  or  otb^  offi- 
Q^r  who  actuaUy  rejected  tibe  baiUbond. 

Cx\  6  Price^  33. 

CyS  Beneough  v.  RQssiter,,4X-  B,.;50^. 

(z5  Se<5  Lovell ».  Plom^ri  15.  East,  3^. 

(a)  Salmon  v.  Perayall,  CrQ,  Qar^  W.  ik  W.  Jones,  9fi6.  a.  c. 
2  Roll  Abr.  661.  pi.  9.  s.  c.  Bealy  v.  $atpp90P,,  9  Vont.  96u.  Allen 
V,  Robinson,  Sid..  2|^  Rex  v.  Barlow,,  9  Salk^  a09b.  Smith  «.  Hall, 
$.  Mod-  31.  pag^  V.  Ws^  id,,  ^^.  JPos|»rpiv..  iJMnsteco,  -^  EeU  a07. 
2  Saund.  59.    Matsp^lV..^oo4l,  5  1^.  ^^$.  223. 

(b)  Ibid.  For  the  ground^  of  tfei^  distupqtiopv  %  Cbk.  pi.  1^  to  187. 
Sd  edit.  (f )  Smith  v,  «rt „  2,  Mi^d..  3«^ 


dered. 
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S6QTI0N  IL 

THB   NATUflB  AND   FORM  OF  T^B  ]^A,lI«-BpND. 

}i!|r  tbe  preceding  ^eet^ion  it  has  been  seen  in  what  ^^qs 
an^  under  what  circumstances^  bail  Qi%bt  or  ought  p^t 
to  b^  s^cqepied  by.  the  sberiff.  It  will  be  ^re  necessfiiy 
to  examine  the  nature^  form^  and  genera)  reqi|isi(!Qs  pf 
the  bail-boi^l ;  as  the  stat.  23  Hen,  §.  c.  9«  reqiiires.  t\k^t 
the  security  taken  by  the  sheriff^  on  discharging  perao^ 
aurr^sted  on  mesne  process^  should  b^  of  th^  p^ftiQular 
k^Ml  and  form  marked  out  and  pr^ented  by  that  9^t.(d} 

The  general  requisites  of  the  dlfif^ei^t,  part^  ^f  tbis 
ii^truuient^  may  be  appropriately  e^^mm^  tPit  ^,  9vdcr 
iB^  which  they  occur  in  the  usiial  a^^  q^^l^m^iy  |ofiQSH(^ 
1st.  The  number  of  sureties  reqpii'f  <}•  ^y*.  Tq  "^kom  ' 
4ie  liiail-bo^d  must  be  made.  ^j^.  Iq  wl^  sr^^  it;  pust 
b^  t^jken.  4thly.  With  reject  i^,  itjSr  hei»g  yonder  ^^{. 
5tbly»  At  what  time  it  must  be  es^peqi^t^d.  Gtbly^  T^^  <^Q^ 
c^ipp,  in  g?^eral.  7thly,  The  oof^Sp^iyi^  erf  tfie  e^aditipa 
wilib  tbje  prQcesSj  a$  to  the  day  M<1  pll^ce  of  app^^rWi^. 
8thlv^.  Tbe  conformity  of  the  po«4i%(Q  witb  Mie  pi?Qc<^, 
as  tf>  the  form  of  action.  9tbly%  I'bo:  ^ftjajben^^nt  of  w^^^ 
suji^  tijLe  defendant  was  to  answer.  IQtbly..  Tb^  9t9mpt  ^ 
(g»fed  Q»  the  bond.  lltUy^  In  wbajl  m^m  ^  boiid 
should  be  executed. 

Althougb  the  legislature  in  describing  tbe  uumber  o.f  Number  of 
sureties  upon  a,  bail-bond  to  be  tendered  tp  the  sbeirifl^  ^h^  '*' 
b^ye  iised  the  words,  **  surety  of  sufficient  ipersms"  yet 

((()  Rogers  17.  Reeves,  1  T.  R.  418.  But  a  bond  given  to  die  plaintjilf 
pr  l^is  a^orney  in  anotlier  form  tha,n  that  which  the  statute  i:equir<eSy 
13  yalid.i  th,e  distinction  being  where  the  security  is  to.  th/s^~;?/ain/tg  ani} 
where  iris  made  to  tl?e  sAert^>  Hall  v.  Carter,  2  Mq<}.  304^305.  Tulle* 
t>.  Prcst,  7  t.  R.  110.  Videposl^  20^. 

(f)  Sec  Form,  Tidd's  App.  106. 
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as  the  clause  was  introduced  for  the  sole  benefit  and  ad- 
vantage of  that  officer^  if  he  choose  to  incur  the  responsi- 
lity  of  discharging  the  party,  he  may  waive  the  right  con- 
ferred on  him  by  the  act,  and  accept  a  bond  with  one 
surety  only.  (/}  But  he  cannot  legally  refuse  to  accept  ball 
because  the  number  proposed  to  him  is  more  than  two. 
Thiis,  where  a  bond  with  five  sureties,  three  of  whom 
were  respectively  worth  more  than  the  penalty  contained 
in  the  bond  had  been  offered  to  the  sheriff,  he  was  holden 
liable  to  an  action  on  the  case  for  refusing  to  liberate  the 
defendant,  {g) 

As  the  sheriff  is  liable  to  an  attachment,  if  he  does 
not  bring  in  the  body  of  the  defendant  oh  the  return 
day  of  the  writ,  it  has  been  invariably  determined  that 
the  plaintiff  cannot  maintain  an  action  against  the  sheriff 
for  taking  insufficient  sureties,  (A)  or  accepting  persons 
as  bail,  who  do  not  reside  (t)  within  his  county. 

The  statute  only  authorizes  sheriffs  and  bailiffs  of 
franchises,  who  have  the  return  of  process,  and  to  whom 
writs  are  directed,  to  take  obligations  for  the  appearance 
of  persons  arrested,  and  does  not  empower  the  sheriff's 
bailiff)  or  other  subordinate  officer,  to  discharge  the  party 
on  bail.  When,  therefore,  the  process  is  directed  to  the 
sheriff,  or  an  officer  of  a  franchise,  the  bond  of  indemnity 
must  be  made  to  him,  not  as  a  private  individual,  but  in  the 
name  of  his  ministerial  office,  {k)  or  particular  court  or 


{/)  Sir  W.  Drury*s  case,  cited  Beawfage*s  case,  10  Rep.  100. 
Clyfton  V,  Web  Cro.  Eliz.  808.  Blackbourn  v,  Michelbourni  id.  859. 
(^ottonVWale.  id.  862.    Cook  v.  Brockhurst,  Forts.  369. 

{g)  Matson  V.  Booth,  5  M.  &  S.  223. 

(A)  Loveli  V.  Plomer,  15  East,  320.  Posterae  v.  Hanson,  9  Saund. 
59.  Barton  v.  Aldeworth,  Cro.  Eliz.  624.  Allen  t?.  Robinson,  Sid.  22. 
Anon.  Vent.  55.  Parker  v.  Welby,  id.  85.  Grovenor  v.  Soame,  8  Mod. 
122.  0)  1  Salk.  99. 

(k)  Rogers  v.  Reeves^  1  T.  R.  422.  Cotton  v.  Wale,  Cro.  Eliz.  862. 
Scryven  v.  Dyther,  id.  672.  Thrower  v.  Whetstone,  2  Dy.  119. 
Beawfage*8  case,  10  Rep.  100.  and  Graham  o.  Cranshaw,  3  Lev.  74, 


75.    See  Samuel  t?.  Evans,  2  T.  R.  5'69. 
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franchise.  On  error  in  debt,  on  bail-bond,  it  was  excepted   Th«  mturt 

■txl  fann  of 

that  it  was  not  shewn  that  the  sheriff  was  described  in  the   the  bail. 
bond  by  the  name  of  his  office.  (/)    The  court  were  of  J^'  -^^ 
opinion  that  it  should  so  appear,  (m)  but  they  thought   To  whom  ' 
that  in  the  case  then  under  discussion,  it  sufficiently  ap-   j^m  be 
peared  on  the  whole  declamtion,  it  being  laid  soloendo   ''^®* 
eidem  vice-^comiti  et  amgnatis. 

As  a  sheriff  cannot  take  bail  for  a  person  arrested  by 
the  bailiff  of  a  particular  liberty  within  his  county,  it  fol* 
lows  that  a  bond  describing  the  sheriff  as  having  taken 
bail  on  process,  directed  to  the  bailiff^  would  be  unavail- 
able ;  (n)  but  if  the  writ  be  addressed  to  the  sheriff, 
though  informally,  instead  of  to  the  officer  of  the  infe- 
rior jurisdiciion,  the  bail-bond  will  be  valid,  {im) 

The  statute  1  W.  &  M.  st.  2.  c.  2.  s.  10.  interdicts   in  what 
the  sheriff  from  requiring  excessive  bail;  and  for  the  pur*  J""jJ[  ""* 
pose  of  more  effectually  preventing  any  attempt  at  extor- 
tion or  oppression,  the  stat.  13  Car.  2.  st.  2.  c.  2.  points 
put  and  jdefines  the  amount  for  which  bail  shall  be  taken, 

•  

by  enacting,  ^^  that  the  sheriff  or  other  officers  to  whom 
the  writ  or  other  process  is  directed,  shall  take  bail  for 
110  more  than  the  sum  endorsed  on  the  back  of  such  tmi." 

But  notwithstanding  t^iis  legislative  regulation,  it  is  the 
invariable  practice  to  take  a  bond  with  a  penalty  in 
double  the  amount  of  the  sum  sworn  to  and  endorsed  on 
the  writ.  A  system  which  has  been  directly  sanctioned  by 
the  courts  in  several  decisions.  In  Norden  v.  Horsley(o) 
it  was  said,  '^  The  making  of  the  penalty  exactly  double 


(0  Nolls  V.  Cooper,  Palm.  378. 

(m)  Syoies  «.  Oakes,  Stra.  893. 

(n)  Boothman  o.  the  Earl  of  Surry,  2  T.  R.  10. 

(nil)  Jackson  v.  Hunter,  6  T.R.  71.    Grant  v.  Baege,  3  East,  131. 

(«)  Barnes,  159.  3  Wils.  69.  s.  c.  Turner  v.  Bailey,  Gas.  Prac.  G.  P.  43. 
Jennings  v.  Gortney,  Fortes.  336.  Male  v«  Mitchel,  Prac.  Reg. 
G.P.67.    Walker  V.  Garter,  3  Bl.  Rep.  816.        .        . 
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The  mv<k%   tb6  6tim  6Wi>rn  dUe  may  bb  la  |^dod  riile.    Tfae  ^ct  i^  di- 

thebiiUi.        rectory  lo  the  sheritf^  add  in  some  r^spetts  profaibitory. 

^'       ^  If  the  defendant  is  opJ)i»edsed,  he  toay  6oniplaita."   A  this- 

In  wtuit        take^  therefot'e^  in  the  sum  fdr  Which  the  hcmd  is  taken^ 

be  uriteib       ^iU  Aot  reader  it  inValid)  ff  do  intention  of  lilirai^ing  the  de« 

fettdant  be  indicated*  (p)     And  it  ha)»  beeh  decided  that  a 

bail-bond  will  not  be  absolutely  void^  althoug'h  the  Wea, 

sworn  to  htts  kiot  b^etl  endorsed  on  the  Writ^  or  eVeti  if  fliere 

have  been  no  ailidavit  to  hold  to  bail,  (g)    In  these  ei»es> 

the  principlil  question  discussed  has  beeh^  whether  the botid 

is  void  ih  cotiseqil^nce  of  there  being  no  af&davit^  ot*  the 

atebUbt  of  bail  being  exces^ire,  hot  Whether  the  i^hei^d^ 

w^dd,  ilinder  such  circumsjitanees^  be  liable  to  j^^iiiifh' 

ment  for  infi-inging  the  st«itute.  In  Whiskard  i^.  Wilder^fi^) 

where  a  declaration  On  a  bail-bond  'Was  demurred  tb$  on 

the  g^mUnd  that  it  did  tiot  dliftte  that  there  Was  lin  affiflU^ 

yit  of  deb  t^  dr  that  the  sum  sworn  to  Was  endorsed  tni  ifiii 

writ>  Lord  Mansfield  said^    'Uhftt  though  the  shedjf 

fMy  b6  ^him^lf  answerable  for  siich  an  obii^idti^  yet 

the  bond  is  tiot  void/' 

On  attach  naents  issuikig  out  of  courts  of  equity  (i?)  bt 
for  a  cOik tempt  ih  Hot  obeying  h  ikApcsna,  issuing  dlil  ^f 
l^e  otice  of  Pleas  in  the  Exchequer^  (0  it  is  liiual  for 
the  sl^riff  to  t&ke  a  bond  for  the  appearance  of  ilie 
defendant  iti  the  pedal  sum  of  401.  (a) 
In  respect  The  w6rd  '^  obligatiou''  being  Adopted  by  tlie  le^slli^ 
undw^af    ^^^^^  imports  that  the  security  mu^  be  under  liealv  Heftfce 


(p)  Whiskard  v.  Wilder,  1  Burr.  330.  Norden  v.  Horsley,  1  Wils.  69. 
Mitchell  V.  Robertson,  1 H.  Bl.  76. 

(9)  Whiskard  v.  Wilder,  1  Burr.  3S0.  See  19  Geo.  Is  0.  ^.  s.  2. 
Barnes,  415. 

(r)  1  BUf  r.  330. 

(s)  Danby  v,  Lowson,  Pl-ee.  Cfaniii  Gt(k  1  £q.  Cii.  Abrj  360^  p).  4.  s.  c. 

(t)  S  Sttand.  59^  ^.,  and  iie6  Phelipd  v.  Borr^tty  4  Ptice,  S9. 

(«)  See  13  Car.  9.  st.  3;  c.  9.  d.  2. 
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€111  agreement  m  writings  not  by  deed,  made  by  a  third  per-   *^*  n«^^ 
son,  with  the  bailiff  of  the  sheriff  to  put  in  good  bail  for  a'  the  bail- 
person  arrested  on  mesne  process,  on  or  before  the  return  v*^^^-^^ 
of  the  writ,  or  to  ^surrender  the  body  to  the  bailitf,  or  in   in  respett 
default  thereof,  to  pay  the  debt  ilnd  costs  in  consideration   un^t  ma£ 
of  his  discharging  the  party  arrested,  is  void  ;{x)  and  this 
rale  prevails,  even  though  the  undertaking  be  given 
before  ah  arrest  has  taken  place,  and  when  it  was  not  in 
the  power  of  the  officer  to  execute  the  writ.  Nor  will  tlie        ^ 
eoiiltil  m  virtue  of  their  summary  jurisdiction  over  th^ir 
officel^,  interpose  and  enforce  the  performance  of  such 
contracts  against  an  attorney,  or  afford  the  sherifl^any 
i^elief*  (y)   Nor  can  an  action  be  maintained  by  the  latter 
0A  such  contracts,  as  it  is  a  settled  principle  of  taw,  that 
a  i^alase  of  action  eanhot  be  derived  flt>m  an  ill^l 
MUr^^e  or  eulpable  breach  of  duty,  {z) 

The  statute,  however,  only  extends  to  Obligatbns  glveh 
to  the  ^imffi  and  does  not  affect  such  as  ai^e  ddivered 
tX}  \he  plaintiff .  Where^  therefore,  an  attorney  gives  aft 
lUldertaking  to  the  plaintiff  to  appear  for  the  defendant, 
be  IS  bound  to  do  so,  and  the  courts  will  enforce  the 
9@ffofma&ce  of  this  agreement  by  attachment^  though 
thift  contract  is  not  of  the  kind  or  in  the  form  pre^ 
scribed  by  the  statute,  (zz) 

1%^  iSheriff  ttiay  accept  a  baiKbond  from  the  defendant  At  what 
and  hid  sureties,  prior  to  arresting  him,  and  the  bond  will  ^^{^ 
in  Mich  case  be  valid,  if  in  other  respects  unobjection-   ««nited. 

.  (x)  Rogers^-P>BeeycSyl  T.  E,  418.  Fuller  v.  Prest,  7  id,  100.  Crew 
V.  Watson,  S  Chit.  Rep.  93.  Sedgworth  v.  Spicer,  4  East,  568. 
flSinith^.59.  SbC. 

(y)  Parker  v.  England,  2  Smith,  52. 

(z)  Pitcher  v.  Bailey,  8  East,  171.  See  also  Sedgworth  v.  Spioer, 
4  East,  568.  8  Smith,  52*  »<  €.  Cordron  v.  Masser^f),  Peake, 
N.  P.  C.  149* 

ixz)  Miiward  v.  Clerk,  Cro.  $^.  190.  Benskin  v.  French,  1  Sid. 
132.,  1  Lev.  98.  s.c.    Roger  v.  Reeves.  1  T.  It.  492* 
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The  nature    i)ie,  (a)     But  it  is  iiTeguIar  in  an  officer  to  take  a  bai)- 

and  fofn  of 

the  baU-       bond  before  bis  warrant  bas  been  made  out,  or  the  writ, 

^^       ^  although  issued^  delivered  to  the  sheriff,  (i) 

At  what  A  bail-bond  cannot  be  taken  for  the  defendant's  ap- 

beexecuted.   pearance,  after  the  return  day  specified  in  the  process,  (c) 

And  the  assignee  of  the  sheriff  is,  in  that  respect^  in  no 

better  situation  than  the  sheriff  himself;  but  the  former 

must  take  the  assignment  with  all  its  consequences,  (d) 

If  the  instrument  be  executed  after  the  return  of  t\\e 

writ,  it  being  void  ab  initio,  advantage  may .  be  takeji 

of  the  irregularity  under   the  general  plea  of  nan  eit 

factum,  (e) 

Condition  of       The  Condition  of  the  bail-bond  under  the  stat.  23  Hen.  6. 

G«ieni        c.  9.  is  essential  and  material  to  its  validity,  and  if  the 

^^**  terms  and  nature  of  the  condition  be  not  cpnsistent  with 

that  act^  the  bond  is  absolutely  void,  and  ciMinpt  enur:e 

even  as  a  single  bill.  (/)     But  it  is  not  required  by.  the 

statute,  that  the  nature  of  the  action  should  be  minutely 

described  in  the  condition  of  the  bond.  If  it  sets  forth  in 

substance  the  parties,  and  the  time  and  place  of  appjeai:- 

ance,  it  is  sufficient.    Therefore,  a  mere  informality  or 

variance  between  the  conditiliri  and  process  in  the  time 

and  place  of  appearance^  or  description  of  the  action, 

does  not  vitiate  the  bond,  (g) 

It  is  indispensable  that  the  condition  should  be  complete 
before  the  bond  is  executed.  For  where  a  bail-bond  had 
been  sealed  and  delivered,  with  only  the  penal  part  filled 
up,  Lord  Ellenborough  decided,  that  the  bond  was  void. 


(a)  Watkins  v.  Parry,  1  Stra.  444.    Forts.  Rej).  364.  8.  c.  Hale^r 
V.  Fitzgerald,  id.  643. 

(6)  Hallv.  Roche,  8T.  R.  187. 

(c)  PuUein  v.  Benson,  1  Lord  Rayin.  359. 

Id)  Tliocnpson  v.  Rock,  4  M.  fc  S.  338.  (e)  Idem. 

(/)  Samuel V.  Evans,  i  T.R.  563.  Omham  v,  Crawshaw,3Lev.74. 

Ig)  Owen  V.  Nail,  6  T.  R.  702. 
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and  that  the  defendant  might  avail  himself  of  it  under  the  '^«  "ature 

and  form  of 

plea  of  non  esPJacium.  (h)  tb«  bail- 

To  render  the  condition  of  the  bond  valid,  it  must  be  .  °"  *  , 
for  the  defendant's  appearance  on  the  return-day  of  the  Conformity 
writ,  in  such  place  as  is  required  by  the  process ;  but  if  it  dirion  with 
in  substance  state  the  place  of  appearaiice,  although  not  ^g  to  UiTday 
in  a  strictly  formal  and  technical  manner,  it  will  suffice.  *^^  place  of 
Thus  it  has  been  adjudged,  that  the  condition  of  the  bond 
for  the  defendant  to  appear  before  His  Majesty's  Justices 
of  the  King^s  Bench  at  Westminster^  was  no  variance  from 
•the  writ,  which  was  to  appear  before  oiir  lord  the  King 
at  Westminster,  (i)  And  where  an  original  writ  was  re- 
tumable  before  our  lord  the  Khig,  wheresoever  he  should 
then  be  in  England,  and  in  the  condition  the  words 
wheresoever,  ^c.  were  omitted,  it  was  objected  that  by  the 
statute  the  sheriff  could  not  take  any  bond,  but  such  as 
corresponded  with  the  writ ;  whereas  the  process  here 
might  have  been  to  compel  an  appearance  out  of  Eng- 
land^ if  the  King  should  be  absent  from  this  country ;  but 
the  court' observed,  that  there  was  no  set  forms  of  words 
for  bonds  of  this  description,  and  that  they  would  under- 
stand that  by  appearing  before  the  King,  meant  before 
the  King  in  his  court,  and  not  before  His  Majesty  in 
person,  (fc)  And  where  the  writ  was  to  appear  on  a  gene* 
ral  return  day,  before  the  King,  wheresoever  he  should 
then  be  in  England,  and  the  bond  was  conditioned  for  the 
party's  appearance  before  the  King  at  Westminster,  on  the 
day  specified  in  the  writ,  the  variance  was  holden  imma- 


-r*' 


{h)  Powell  17.  Duff,  3  Campb.  181.  See  Vin.  Abr,  tit.  Bail,  D.  Com. 
Dig.  Fait.  A.  1.  Shelden  v,  Hentlcy,  8  Show.  160.  Texira  v.  Evans, 
cited  1  Anst.  238.,  and  see  authorities  collected.  Manning's  Index,  110, 
pi.  13. 

(i)  Kirbridev.Dyke,  9  Lev.  180.  Lawson  v.  Haddodc,  8  Vent.  337.  s.  e. 

Ik)  Shutdeworth  v.  Pilkiagton,  3  Stra.  1155.  cited  in  King  v,  Pip. 
pett,  1 T.  R.  340. 
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ttrial  5  (/)  Lord  Ellenborough  observing  "  that  West- 
minsten  according  to  the  common  understanding  of 
every  body  at  this  day,  (considering  that  the  Court  of 
King's  Bench  had  been  invariably  held  there  for  many 
centuries,  except  only  when  it  was  removed,  for  a  short 
period,  to  Oxford,  in  1655,)  was  the  place  meant  by  the 
more  general  description  in  the  \^rit,  and  that  the  vari- 
ance in  this  case  was  certainly  not  greater  than  that  in 
the  case  of  Shuttleworth  t>,  Pilkington."  So  where  the 
condition  of  the  bond  was  to  appear  in  tlie  office  of  pleas 
in  the  Court  of  Exchequer  at  fVestmineier,  it  was  held 
sufficient,  though  the  process  was  to  appear  before  the 
Barons,  (m) 

But  if  the  condition  be  uteerly  incapable  of  being  per- 
formed,—*as  where  the  condition  is  for  the  appeavanee  of 
the  defendant  at  a  day  posterior  to  the  execution  of  the 
bond,-— the  instrument  is  invalid^ (n)  and  where  upoo  pro- 
cess out  of  the  Court  of  Common  Pleas,  the  bail-boiid 
required  an  appearance  before  Sis  Majesty  at  fFiBsHmin^ 
star,  it  was  holden  to  be  nugatory,  as  the  words  used  in 
the  condition  were  descriptive  of  the  Court  cff  King's 
Bench,  and  not  of  the  Court  of  Common  Fleas,  (o) 

As  the  statute' does  not  require  the  nature  or  the  ford 
of  the  action  to  be  disclosed  or  noticed  in  tht  conditioa  ef 
the  1[>ail*bond,  any  statement  of  it  may  be  considered 
as  surplusage,  and  if  inserted,  an  inaccuracy  in  the 
description,  will  not  vitiate  the  instrument,  (p)     Bui  as 


(/)  Jones  V,  Stordy,  9  East,  55.  In  Impey  v.  Taylor,  S  M.  &  S.  166. 
it  was  held  that  an  allegation  that  an  action  was  depending  in  His 
Majesty's  Court  of  the  Bench  at  We9tmin$ter  was  not  sustained  ^  proof 
of  a  plurie$  bill  of  Middlesex ,  for  by  such  allegatioB  tlie  Court  of  Comf- 
mon  Pleas  must  be  intended. 

(m)  Philips  17.  Philips,  cited  in  Shuttleworth  v.  Pilkington,  S  Stnw 
11^6.  (n)  Sanujel  o.  Evans,  3  T.  R.  569. 

(o)  Renalds  v.  Smith,  d  Taunf.  551.    S  Marsh,  358.  s.  e. 

(p)  Rirbride  v.  Dyke,  2  Lev.  180.  8.  c.  by  the  name  of  Kirkbrige  v, 
Curwen  T.  Jones,  46. 
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the  form  of  aeiion  in  wliieh  tha  party  has  been  arrested^  The  nature 

is  usually  mentioned  in  the  eondition,  it  naay  be  proper  the  beu- 

to  advert  to  the  following  decisions^  in  which  a  va-  y^'      / 

riance  between  the  description  of  the  form  of  action  Thecm- 

in  the  process,  and  that  stated  in  the  condition,  has  thectrndu 

been  considered  immaterial;    as  where  the  writ  was  |h"^,p 

to  answer  the  plaintiff  in  a  plea  of  trespass,  and  the  » to  the 

form  of 

condition  was  general^  without  specifying  any  particu-  action. 
bur  t^le^i ;  (q)  or  where  the  condition  was  to  answer  the 
plaintiff  in  a  plea  of  debt  generally,  but  the  wTit  was  to 
answer  the  plaintiff  in  a  plea  of  debt  for  300/.;  or  where 
the  process  was  to  answer  the  plaintiff  in  a  plea  of  tres- 
pass^, and  also  to  a  bill  of  lOOi.  of  debt,  and  the  condition 
wa3  to  9mwf^r  m  a  plea  of  trespass  of  100/.  ;(r)  or  where 
the  writ  was  to  answer  in  a  plea  of  trespass,  and  also  to 
a  miyjB^^^  tbie  ponditton  was  in  a  plea  of  trespass  only;{s) 
or  where  the  proems  was  in  an  action  of  trespass  (t)  or 
irfm^^iv)  and  th^  conditioii  was  to  appear  to  answer  in  a 
ple«  4ff  jtrefipofis  on  the  ease  m^pon  promises. 

|n  tike  e^se  of  More  v.  Finch,  (x)  it  was  determined   Sutememof 
th|it  a  bail'-bond  was  void,  because  the  condition  did  not   the  defen- 
9ta|t^  at  wliose  suit  the  defendant  was  to  answer ;  but  from   f!°L!f*^^ 
the  fi^egoing  decisions,  in  which  it  has  been  shewn  that 
it  is  npt  necessary  that  the  form  of  action  should  be  stated 
in  the  condition,  and  from  the  case  of  Rendi  v,  Britton,(y) 
w;here  an  objection  that  it  was  not  mentioned  in  the  con- 
dition of  the  bail-bond,  by  whom  the  action  was  brought^ 
was  oyeiTuIed ;  it  is  evident  that  the  name  of  the  plain- 
tiff need  not  be  introduced  in  the  condition.    In  the  latter 

(9)  Kirkbridge  v.  Wilson,  .9  Lev.  Idd,  194. 

(r)  Cudwell  v.  Dunkin,  T.  Jones,  197.  4.  c.  by  the  name  of  Gardi- 
ner V.  Dudgate,  %  Sbo»r.  i,t, 
(«)  Grovenor  v.  Soame,  6  Mod.  122.    (jt)  Owen  v.  Nail,  6  T.  R.  702. 
(^  Dave^pprtv.P^iJMir,  Forts.  368. 
(ar)  2  Lev.  177.  (y)  10  Mod.  327, 

P  9 
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The  nature    casc,  Parker,  C.J.  observed,  *'  tliat  the  statute  only  requires 
the  brii!°       that  the  sheriff  should  take  a  bail-bond  conditioned  for 
1^'       ^  the  appearance  of  the  party,  on  such  a  day,  at  Westmin- 
Statementof  ster;  it  is  uot  said  even  ^  to  answer  the  plaintiff,'  or  the 
the  defen'     whole  writ  might  be  omitted.    If  the  party  appear,  he 
dantisto      |^  bouud  to  answcr  any  bill  that  shall  be  filed  against 
him ;  the  bill  in  the  condition  of  the  bond  cannot  be  in- 
tended to  be  any  other  than  the  bill  of  the  plaintiff/' 
The  stamp        The  55  Gco.  3.  c.  184.  sched.  part  2.  imposes  a  duty 
require  .       ^^  ^^^  shillings  and   sixpence  on  every  bail-bond  in 
courts  of  law.  {z)    The  addition  of  another  obligor  after 
the  bond  has  been  executed,  but  before  the  sheriff  has 
accepted  it,  with  the  assent  of  the  sheriff  and  the  prior 
obligor,  does  not  vacate  the  bond  or  make  a  new  stamp 
necessary,  (a) 
ihwhat^  Where  a  defendant  has  been  arrested  by  a  wrong 

hond  should    name,  the  preferable  course  is  for  him  to  execute  the  bail- 
be  executed,   j^^^j  -^  j^jg  jigj^j;  name.  Stating  that  he  was  arrested  by  the 

name  by  which  he  was  designated  in  the  writ;  for  although 
his  entering  into  it  by  a  wrong  name  would  not  operate 
as  an  estoppel^  it  might  be  construed  as  evidence  of  his 
own  admission  of  being  known,  as  well  by  one  appellation 
as  the  other.(6)  It  would  nevertheless  appear,  that  the 
circumstance  of  the  defendant  having  entered  into  a 
bail-bond  to  the  sheriff,  by  the  wrong  name,  would  not 
estop  him  from  pleading  the  misnomer  in  abatement,  in 
the  original  action,  (c) 

An  arrest  by  a  wrong  name  being  illegal,  the  courts 
instead  of  obliging  the  defendant  to  plead  the  mtmomer 


(z)  See  48  Geo.  3.  c.  149.  sched.  part  %. 

(a)  MatsoQ  v.  Booth,  6  M.  &  S.  S2S. 

(b)  Gould  V.  Barnes,  3  Taunt  504.  See  Meredeth  v.  Hodges,  2  N.R* 

4do.  ^ 

{e)  Smithson  v.  Smith,  Wilks,  461.    Barnes.  94.  s.  c.    Linch  v. 
Hcoke,  1  Salk.  7.  . 
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in  abatement^  will  in  general^  if  he  be  not  called  and  '^e  nature 
known  by  the  name  adopted  in  the  process,  as  well   the  bail- 
as  by  his  right  name,  set  aside  the  proceeding9^(d)  and  ,^'       ^ 
discharge  him  out  of  custody,  or  order  the  bail-bond   in  what 
to  be  delivered  up  to  be  cancelled ;  (e)  but  if  the  name   h^S^shouid 
used  in  the  process  be  idem  sonans,  the  court  will  not   ^«"««"^««>' 
interfere. (/*)  And  where  A.,  having  two  christian  names, 
has  omitted  one  of  them  in  his  dealings  with  B.,  he  cannot, 
in  an  action  brought  against  him  by  B.  make  the  omission 
a  ground  for  setting  aside  the  proceedings ;  (g)  but  if  the 
party  be  arrested  by  the  initials  of  his  christian  name 
only^  the  bail-bond  will  be  set  aside.  (A) 

The  application  for  setting  aside  the  bail-bond  must 
be  founded  on  an  aflSdavit  of  the  misnomer,  and  made 
before  the  expiration  of  the  time  for  pleading  in  abate- 
ment ;  for  where  the  defendant  has  had  an  opportunity  of 
pleading  the  misnomer,  and  has  neglected  to  avail  himself 
of  it  in  due  time,  he  cannot  afterwards  apply  to  obtain 
indulgence  through  the  summary  interposition  of  the 
courts  («)  nor  will  the  defendant  in  any  instance  be  re- 
lieved, except  upon  the  terms  of  filing  common  bail  and 
undertaking  not  to  bring  an  action,  {k)  Although  it  is 
a  general  rale,  in  setting  aside  proceedings  for  irregula- 
rity, that  the  party  complained  of  is  liable  to  costs,  (/)  yet 

(d)  Smith  V.  Innes,  4  M.  &  S.  S60.  Evidence  of  the  defendant 
having  once  or  twice  been  called  by  the  name  be  is  sued  by  will  not  b^ 
sufficient,  3  M.  &  S.  453. 

(e)  Smith  v.  Innes,  4  M.  &  S.  360.  Smith  v.  Patten,  6  Taunt.  115. 
Bmfield  v.  Maxwell,  15  East,  159.  Wilks  o.  Lock,  2  Taunt.  399. 

(/)  Ahitbol  V.  Beniditto,  2  Taunt.  401.  Dickinson  v.  Bowes, 
16  East,  110. 

(g)  Walker  v,  Willoughby,  6  Taunt.  530.    2  Marsh,  230.  s.  c. 

(A)  Reynolds  v.  Hankin,  4  B.  &  A.  536.  M'Beath  v,  Chatterley, 
2  D.  &  R.  237.    Parker  v.  Bent,  id.  73. 

(i)  Smith  V.  Patten,  6  Taunt.  115.  Biufield  v.  Maxwell,  15  East,  159.  . 

(k)  Kitching  v.  Alder,  1  Chit.  Rep.  282.  Smith  v.  Innes,  4  M.  &  S. 
360. 

{/)  Condcn  v.  Coulter,  Ca.  Temp.  Hard.  314.  But  sec  Christie  v.. 
Walker,  J  Bing.  187. 
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The  nature  as  the  piaintifl*  6n  ehterfng  a  nViil  ^apidt  per  b^rmxj 
the  bail.  after  a  plea  in  abatement,  ii^  not  subject  to  the  payment 
^°°*''  of  costis  5  (wt)  it  appeal's  that  the  courts  in  atialogy  to  this 

practice,  will  iu  the  case  of  a  misnomer^  set  aside  the 

jproceediiigs  without  costs,  (n) 


SECTION  lIL 

OF  THE  FORFEITURE  AND  ASSIGNMENT  OF  THB  BAIL-BOND. 

Havin«  in  the  imniediatelj  preceding  section  shewn 
the  nature  and  terms  of  the  condition  to  which  a  bail- 
bond  must  be  subject,  it  may  be  here  expedient  to  exa- 
mine what  will  amount  to  a  forfeiture  within  the  raeaa- 
ing  of  that  condition^  the  effect  of  the  forfeture,  and  the 
proceedings  incident  thereto. 

When  the  defendant  does  not  appear  at  the  retura  of 
the  writ  according  to  the  condition;  that  is,  if  he  does  Dot 
put  in  and  perfect  bail  above  iu  due  time,  even  though 
not  excepted  to,  (o)  the  bail-bond  is  forfeited,  and  the 
plaintiff  has  an  election  either  to  take  an  assignment  of 
it  or  to  proceed  against  the  sheriff,  to  compel  him  to 
return  the  writ  and  bring  in  the  body  of  the  defendant,  or 
in  other  words  to  put  in  and  perfect  bail.  The  former 
course  is  generally  pursued,  if  the  bail  below  are  respon- 
sible jp^rsotas^  and  sufficiently  opUlent  to  Satisfy  the  dle- 
rtikhd  6f  the  plaiiitifi*;  but  as  taking  an  assignment  of  Ae 
bobd  and  electinj^  tb  ptx)ceed  against  the  httll  iu  a  voloti- 
tary  act,  and  exonerates  the  sheriiffrom  his  liability,  par- 
ticular care  should  be  taken  to  ascertain  whether  the  bail 
are  competent  to  ftilfil  their  engagement. 


ix«< 


'  (m)  Hullock*s  Law  of  Costs,  126.  Sd  edit 
(«)  Smitli  v.  Innes,  4  M.  &  S.  360. 
, .  i?)  Turner  «.  Cary,  7  East,  607.  AlUer  where  the  bail  below  become 
bad  above.    Babb  v.  Barber,  1  Anstr.  274. 
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AtoommoB  law^  the  sh^iff  was  not  compellable  to  Ofthefi>r- 
assign  the  bail-bond^  (p)  though  it  appears  that  if  he  de-  mignmem 
clined  doing  it,  the  courts  in  the  exercise  of  their  summary  J^'J*  *^*' 
jurisdiction}  would  have  amerced  him ;  (g)  but  the  principal  ^^•^-v-^^ 
inconvenience  attending  the  state  of  the  law,  anterior  to  iy)UBd  to 
the  statute  4  &  5  Ann.  c.  16.  s.  20., (r)  arose  from  the  cir-  Ko^! 
cumstance  that  after  an  assignment  had  been  obtained, 
the  party  suing  upon  the  bond  was  obliged  to  proceed  in 
the  name  of  the  sheriff,  who  might  at  any  time  have  re- 
leased the  action  without  the  assent  or  concurrence  of 
the  plaintiff.    To  obviate  these  difiiculties,  the  legislature 
by  that  act  provided,  ^*  that  the  sheriff  at  the  request 
and  cost  of  the  plaintiff  or  his  attorney,*  shall  assign  to 
him  the  bail-bond,  by  endorsing  tlie  same,  and  attesting 
it  under  his  hand  and  seal  in  the  presence  of  two  or  more 
credible  witnesses  without  stamp,  provided  it  be  stamped 
before  any  action  be  brought  thereon ;  and  if  the  same  be 
forfeited,  the  plaintiff  after  assignment  made,  may  bring 
an  action  thereupon  in  his  own  name,  and  the  court  may 
by  rule  of  the  same  court,  give  such  relief  to  the  plaintiff 
and  defendant  in  the  original  action,  and  to  the  bail  upon 
the  said  bond,  as  is  agreeable  to  justice  and  reason,  and 
such  rule  of  the  court  shall  have  the  effect  of  a  defea» 
sance  to  such  bail-bond.^'    And  by  the  24th  section  it  is 
enacted,  ^^  that  the  statute  shall  extend  to  all  courts  of 
record  in  the  kingdom .'' 

The  Stat.  48  Geo.  3.  c.  58.  declares  ^^  that  bail-bonds 
taken  in  actions  at  the  suit  of  the  King,  shall  be  assigned 
to  His  Majesty ." 

As  these  statutes  are  compidsory  on  the  sheriff  to  assign 
the  bond  at  the  request  of  the  party  interested^  if  he  re« 


{p)  Ellis  V.  Yarborough,  1  Mod.  S88. 

(7)  Page  17.  Tulse,  2  Mod.  84. 

(r)  This  statute  ia  Pickering's  edition  k  stated  to  be  the  5th  Anoe. 
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fuse  he  is  liable  to  an  action  on  the  cfase ;  {s)  but  as 
the  legislature  only  intended  that  the  sheriff  t^ould  be 
compelled  to  assign  such  bail'-bonds  as  were  valid  and 
effectual  at  the  time  of  the  application  being  made  to 
him  for  that  purpose^  it  has  been  ruled^  that  an  allow* 
ance  of  bail  above,  subsequent  to  the  commencement  of 
an  action  against  the  sheriff  for  not  assigning  the  bail- 
bond^  is  a  sufficient  answer  to  such  an  action,  provided 
the  bail  is  put  in  and  allowed,  as  of  the  term  in  which  the 
writ  is  retir)-nable;  for  when  once  they  are  put  in  and 
have  justified,  they  are  subsisting  bail,  and  must  be  taken 
nunc  pro  tunc,  (t)  So  if  the  bond  be  cancelled  in  couse^ 
quence  of  the  defendant  returning  into  custody  before 
the  return  of  the  process,  an  action  cannot  be  maintained 
against  the  sheriff  for  not  assigning  the  bail-bond,  (u) 

Although  the  plaintiff  can  insist  on  having  an  assign-, 
ment  of  the  bond  made  to  him  by  the  sherifi^  the  latter 
has  not  a  commensurate  right  of  compelling  the  plain^ 
tiff  to  accept  it.  (x) 

It  has  been  intimated^  that  from  the  general  words  of 
the  statute  4  &  5  Ann.  c.  16.  a  bail-bond  may  be  assigned 
before  forfeiture  ;(2^)  but  this  course  of  proceeding  is  un- 
usual, in  some  cases  unadvisable,  and  would  often  create 
unnecessary  expense,  as  the  plaintiff  can  derive  no  be-, 
ilefit  from  the  assignment  of  the  bond;  before  a  breach 
of  the  condition  has  been  committed;  and  it  may  be  even 
inferred  from  the  decision,  in  the  case  of  Dent  v.  Wes- 
ton, {z)  that  the  bond  id  not  strictly  assignable  until  a  for- 

(s)  Stamper  v,  Milburn,  7  T.  R.  122.  2  Saund.  61.  a»  Mendez  v^ 
Bridges,  5  Taunt*  3^6. 

(0  Pariente  v.  Phimbtree,  2  B.  &  P.  38.  How  v.  Lacy,  1  'taunt.  119. 
Mendez  v.  Bridges,  5  Ta^unt.  325.  Turner  v.  Carey,  7  East,  GOf. 
Murray  v.  Duraud,  1  Esp.  87.  More  v.  Norris,  4  M.  &  S.  397. 

(u)  Jones  V.  Lander,  6  T.  R.  753.  Stamper  v.  Milbourne,  7  id.  122. 
Maddocks  v.  Bulluck,  1  B.  &  P.  325. 

(x)  Rex  V,  Dawes,  1  Ld.  Raym.  723. 

(y)  Paradice  v.  lialiday,  Barnes,  77.  (z)  8  T.  R.  4. 
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feiture  has  been  incurred.  It  was  there  determined,  that  if  Of  tb«  for- 

the  jfburtA  day  for  perfecting  bail  be  the  last  day  of  term^  asugninent 

and  the  bail  be  not  perfected  before  the  rising  of  the  court,  ^^^  ^^' 

an  assignment  of  the  bail-bond  to  the  plaintiff  in  the  v<«-v«^>/ 

evening  of  that  day,  is  regular ;  (a)  and  the  court  then  ^^  ^^^ 

observed,  that  "as  the  fourth  day  expired  on  the  last  day  proceeding* 

'  ^        *  'an  assign- 

of  the  term,  it  was  competent  to  the  plaintiff  to  take  an  mem  vuy 
assignment  of  the  bail-bond  on  that  day,  after  the  rising 
qfthe  court;  and  that  the  circumstances  of  that  case  were 
distinguishable  from  the  common  case,  where  the  plaintiff 
cannot  take  such  an  assignment  before  the  expiration  of 
the  fourth  day/'  But  the  plaintiff,  at  any  time  after  the 
forfeiture  is,  in  general,  entitled  to  take  an  assignment  of 
the  bail-bond.  This  rule,  however,  is  subject  to  some 
qualifications  arising  from  peculiar  &cts;  as  where  on 
staying  proceedings  in  the  original  action,  it  was  part 
of  a  rule  nisi  that  all  proceedings  should  be  stayed,  they 
were  considered  to  be  suspended  for  every  purpose,  until 
the  rule  was  discharged ;  and  that  the  plaintiff  ought 
hot  in  the  mean  time  to  have  taken  an  assignment  of  the 
bail-bond;  (Jb)  and  an  assignment  cannot  be  taken  after 
the  rule  for  the  allowance  of  bail  above  has  been  served 
on  the  plaintiff,  (c)  or  where  the  defendant  has  regu- 
larly surrendered  himself  to  the  sheriff  before  the  return 
of  the  writ,  (d)     It  is  stated  that  the  plaintiff  cannot 


(fl)  Dent  W.Weston,  8T.R.  4.     (b)  Swaynet;.Crammond,4T.R.  176. 

(c)  Murray  v.  Durand,  1  Esp.  87.  How  ».  Lacy,  1  Taunt.  110.  and 
see  Paiiente  v.  Plumbtree,  2  B.  &  P.  35.  Allingham  v.  Flower,  2  B.  & 
P.  246.  Turner  v.  Gary,  7  East,  607.  Jones  v.  Earner,  3  Anstr.  675. 
The  King  v.  the  Sheriff  of  Middlesex^  4  T.  R.  493.  Edmond  v.  Ross, 
d  Price  5. 

(rf)  Jones  V,  Lander,  6  T.  R.  753.  Stamper  v,  Milboume,  7  id.  122. 
Maddocks  V.  Bullcock,  1  B.  &  P.  325.  Hamilton  r.  Wilson,  1  East,  383. 
See  Harrison  v.  Davis,  5  Burr.  2683.  See  post.  But  as  the  sheriff  is 
not  bound,  before  the  return  of  the  writ,  to  accept  the  surrender  of  a 
defendant,  whom  he  has  released  on  ^ving  a  bail-bond,  the  defendant 
is  not  in  his  custody  merely  by  surrendenng  to  his  gaoler  and  giving 
him  notice  thereof;  (Hamilton  t;.  Wilson,  1  East,  383.)  tiiough where  the 
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Of  the  for-    insist  on  an  assignment  of  the  bail-bond  after  he  has 

fetture  and 

aisignment     made  his  election  to  proceed  against  the  sheriff^  by  serv- 

bond!  *'*    '"^S  ^™  vvxXh  a  rule  to  bring  in  the  body;  (e)  and  this 

\^^i^-^^^   conjecture  is  sanctioned  by  the  case  of  Pople  v,  Wyatt,(/) 

ttage  of  the    from  which  it  may  be  inferred,  that  after  suing  out  an 

proceedings    attachment  against  the  sheriff  for  not  bringing  in  the 

ment  may      body,  the  plaintiff  is  precluded  from  insisting  on  an  as- 

signment,  though  if  he  elect  to  abandon  the  attachment 

and  the  sheriff  consent  to  assign   the  bail-bond,  such 

a  mode  of  proceeding  would  not  be  irregular. 

The  plaintiff's  right  to  an  assignment  of  the  bail-bond 
from  the  sheriff  may  be  waived  by  the  laches  of  the  former, 
in  not  pursuing  his  action  against  the  original  defendant 
in  proper  time  and  in  a  regular  manner.  A  distinction, 
however,  prevails  in  the  practice  of  the  Courts  of  King's 
Bench  and  Common  Pleas,  with  respect  to  what  laches 
will  amount  to  a  constructive  abandonment  of  his  right 
to  an  assignment  of  the  bail-bond.  In  the  King's  Bench, 
the  plaintiff,  notwithstanding  it  is  an  established  rule  of 
practice  that  he  would  be  out  of  court,  by  not  declaring 
within  two  terms  after  the  return  of  the  proce9s,(g^)  may, 
even  after  that  period  has  elapsed,  take  an  assignment  of 
the  bail-bond ;  for  by  not  putting  in  bail  within  the  ap- 
pointed time,  the  defendant  has  prevented  the  plaintiff 
from  declaring  in  chief,  and  he  is  not  obliged  to  declare  in 
any  case  de  bene  esse  within  the  time  limited  for  tlie  defen- 
dant's putting  in  bail ;  and  after  that  time,  he  cannot  de- 
clare until  the  defendant  has  actually  appeared.  And  it 
II  t  - _^- ,  — , — 

defendant  surrendered  himself  to  the  county  gaoler  before  1$  o'clock^ 
on  the  day  the  ^rit  was  returnable,  and  the  under  sheriff  who  resided 
seventeen  miles  off,  accepted  the  surrender  next  day,  it  was  holden 
sufficient.   (Plimpton  v,  Howell,  10  East,  100.) 

U)  2  Saund.  606.  Imp.  Prac.  K.  B.  193.  Wridit  v.  Walker,  sB. 
&  P.  569. 

(/)  15  East,  215.  • 

iks  IS  Car.  Z.  c.  S.  s.  S..  12  Mod.  217.  B.M.  10  Oeo.  9.  Eeg.  2. 
K.^.  2  T.  R.  112. 
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will  be  presumed^  that  the  declaration  has  not  been  filed  Of  tk«  f«»* 

or  delivered  to  the  defendant  by  the  defendant's  own  tT-pimMit 

defaulty  and  he  will  not  be  allowed  to  take  advantage  of  ^^  ^^' 

his  own  wrong.  But  where  the  plaintiff  is  completely  out  ^-^v^^ 

of  courts  in  consequence  of  not  declaring  in  the  original  sufecfthe 

action  within  a  year  after  the  return  of  the  writ,  he  is  P«>««?^wi* 

precluded  fi*om  taking  an  assignment  of  the  bail-bond.(A)  nent  may 

be  taken. 

In  the  Court  of  Common  Pleas  it  has  been  decided^ 
that  the  sound  construction  of  the  statute  requires  that 
the  suit  should  be  depending  when  the  assignment  is 
made ;  and  it  is  consequently  its  settled  practice,  that  if 
the  plaintiff  does  not  declare  within  two  terms,  that  is 
before  the  essoign  day  of  the  third  term  inclusive,  after 
the  return  of  the  writ,  he  is  out  of  court,  and  cannot 
afterwards  take  an  assignment  of  the  bail-bond,(ft)  but 
even  in  that  court  the  plaintiff  may  proceed  against  (he 
bsttl,  although  the  original  action  be  out  of  court,  if  it 
do  not  lappear  upon  the  face  of  the  proceedings,  that  th^ 
cause  was  out  of  court  before  the  plaintiff  actually  took 
die  assignment  (fc) 

It  has  been  shewn  that  the  20th  section  of  the  statute  (Q   Attigiimeiit 
requires  *'  that  the  assignment  of  the  bond,  shall  be  made 
by  endorsement  on  the  back  of  the  bond,  under  the  hand 
and  seal  of  the  sheriff  or  other  officer,  and  that  it  should 
be  inade  in  the  presence  of  two  or  more  credible  wit- 


»9 


Notwithstanding  the  words  of  the  statute  are  ^  sheriff  By  whem 
or  other  officer,"  it  has  been  tletermined,  that  as  the  JJJ^  bT*"' 


.         ..  made. 


(h)  Merryman  v.  Carpenter,  2  Stra.  1962.  Ditchett  v.  Tollett, 
3  Pnce,  257.  Ward  v.  Aiderton,  Prac.  IU;g.  7.  Carmichael  v.  Cfaaod- 
ler,  T«  24  Geo.  S.  K.  B.  cited  Tidd,  S21. 

(^  Sparrow  v.  Nayk>r,  2  Bl.  Rep.  17d.  Collet  v.  Bland,  4  f  auat. 
715.  tigott  V.  Truste,  3  B.  &  P.  221: 

{k)  a>llett  V.  Bland,  4  Taunt.  715. 

(t)  4  Anne,  c  16.  s.  20. 
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« 

legislature  bad  no  intention  to  abridge  the  power  of  the 
under  sberiff,  (m)  the  mere  circumstance  of  the  statute 
enjoining  the  assignment  to  be  under  the  hand  and  seal  of 
the  sheriflT^  and  prescribing  the  manner  in  which  it  is  to 
be  made,  does  not  make  it  a  personal  act.  It  therefore 
appears  to  be  clearly  settled,  that  the  assignment  may  ht 
made  by  the  under  sheriff,  or  by  a  clerk  in  his  office,(n) 
in  the  name  of  the  high  sheriff,  as  well  as  by  the  high 
sheriff  himself,  (o)  In  Kitson  v.  Fagg,  (p)  Parker,  C.  J. 
said,  '^  He  had  had  the  advice  of  all  his  Brothers,  ai^d  they 
were  of  opinion  that  an  under  sheriff  himself  might  assign 
a  bail-bond  in  the  name  of  the  high  sheriff,  it  having  been 
the  Constant  practice  ever  since  the  statute  4  Anne,  but 
that  if  the  assignment  was  neither  by  the  high  sheriff 
nor  the  Under  sherifi^  it  would  not  be  good ;  and  that  it 
being  in  the  present  case  assigned  by  the  under  sheriff's 
clerk,  the  defendant  is  entitled  to  judgment.^'  On  the 
preceding  case  being  cited,  in  Harris  v.  Ashbey  (g)  as  an 
autliority  to  shew  that  an  assignment  by  one  of  the  under 
sheriff's  clerks  was  not  good.  Lord  Mansfield  was 
clearly  of  opinion,  that  the  seal  to  the  assignment  being 
the  seal  of  office,  was  sufficient  to  give  it  validity,  who- 
ever had  signed  it,  and  this  opinion  seems  to  accord  with 
the  usual  practice,  (r) 

The  sheriff,  although  he  be  out  of  office,  may  assign 
the  bail-bond  given  to  him,  describing  himself  as  late 
sheriff,  {s) 


(m)  An  under  sheriff,  by  virtue  of  his  office,  may  be  included  in 
acts  of  parliament,  though  not  expressly  named,  see  25  Edw.  3.  c.  17. 
IF.N.B.  26(5. 

(wj  Harris  v.  Ashbey,  MSS,  cited  1  Selw.  N.  P.  5th  cd.  572.  n. 
1  Tidd,  7th  ed.  322,  s.  c.  French  v,  Arnold,  cited,  id. 

(o)  Kitson,  t;  Fagg,  10  Mod.  288.  1  Str.  60.  s.  c.        (p)  1  Stra.  60. 

(q)  MSS.  cited  1  Selw.  N.  P.  5th  ed.  572.  n.  1  Tidd,  7th  ed.  332.  s.  c. 
French  v.  Arnold,  cited,  id. 

(r)  See  Middleton  v,  Sandford,  4  Campb.  36. 

(0  Forts.  Rep.  364. 
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If  the  sheriff  die  hefore  assignment  of  the  bond,  the  Pf  ^^*  ^^* 
plaintiff  must  sue  as  at  common  law^  in  the  name  of  the  utignram 
sheriff,  as  the  executors  appear  to  have  no  authority  to  bond? 
assign  it.  ^HT^C^ 

May  M  m* 

The  bail-bond  may  be  assigned  out  of  the  county  for  ligned  out 

which  the  assignor  is  sheriff,  (t)  county 

The  assignment  is  charged  with  a  duty  of  2«.  6d.  (te)  Sump. 
but  it  is  sufficient  if  the  stamp  be  affixed  any  time  before 
the  commencement  of  the  action,  (x) 

When  the  plaintiff  has  taken  an  assignment,  and  instil  Effect  of 

sn  aiiiKQ* 

tuted  proceedings  on  the  bail-bond,  he  is  precluded  from  ment  of  tU 
continuing  the  original  action ;  (y)  and  if  the  bond  be  w^^i3l«i. 
valid  and  consistent  with  the  requisites  of  the  statute,  he 
cannot,  after  taking  an  assignment,  rule  the  sheriff  to  re- 
turn the  writ ;  (z)  nor  if  the  bail  to  the  sheriff  become 
bail  above,  can  the  plaintiff  object  to  their  insiifficiency. 
Accepting  the  assignment  is  an  admission  that  they  are 
competent,  (a) 


SECTION  IV. 

ACTION  ON  THE  BAIL-BOND. 

A  NON-PBRFoaiCANCB  of  the  coifdition  of  the  bail-bond 
confers  a  right  of  action  on  the  sheriff  or  his  assignee^ 
against  the  principal  and  bail,  for  the  recovery  of  a 
sum  of  money,  not  excee^g  the  amount  of  the  penalty 
specified  in  the  bond. 

(t)  Gregson  v.  Heather^  8  Stra.  727.  Forts.  Rep.  366.  8.  c.  S  Lord 
Ravm.  1455,  s.  c.  (u)  55  Geo.  3.  c.  184.  sched.  part  11.  s.  3. 

(x)  White  V.  Howard,  3  Taunt.  338.  See  precedent  of  such  a  plea 
in  5  WeDt  470.  (^)  Eyton  v.  Beattie,  2  Smith,  480. 

*   {z)  Samuel  v.  Evans,  S  T.  R.  $69,    Lord  Brooke  v.  Stone,  1  Wilm 
S23.    Hamilton  v.  Dalyrel,  2  Bl.  Rep.  592. 

(a)  Anon,  1  Salk.  97.  Fish  v.  Horner,  7  Mod.  62.  Grovenor  ]»> 
ScHune,  6  Mod.  122. 
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Acti«i  on*        Instituting  proceedings  on  the  bail-bond^  it  has  been 
Wi^  seen,  is  a  conclusive  election,  and  will  prevent  the  plain- 

^-^^'^"^  tiff  proceeding  in  the  original  action,  (b) 
9bm  of  The  security  being  an  instrument  under  seal,  the  ap- 

*^*"'        propriate  remedy  is  an  action  of  debt. 

By  whom        ^^^  ^^^^  ^^^Y  ^^  P^^  ^^  ^^^9  either  by  the  sheriff  or 
brought.       {^|g  assignee,  and  the  proceedings  must  be  commenced  in 

the  name  of  the  former,  although  Aey  are  actually  insti- 
tuted for  the  sole  benefit  and  advantage  of  the  officer  to 
whom  the  bond  was  given. 
Against  As  an  obligee  in  a  joint  and  several  bond,  is  in  general 

brou^t?  *  entitled  to  sue  the  obligors,  either  ^tntly  or  separately,  at 
his  election,  it  was  formerly  conceived  that  the  sheriff  or 
bis  assignee  had  a  similar  right,  and  might  bring  separate 
suits  against  both  the  bail  and  th^  principal,  and  recover 
distinct  costs  against  each  of  the  parties,  (c)  But  this 
practice  being  considered  harassing  and  oppressir^, 
was  discountenanced  in  a  late  case.(d)  The  assignee  af 
the  sheriff  had  brought  several  actions  against  all  the 
parties  to  the  instrument,  without  suggesting  any  suf- 
ficient reason  for  the  adoption  of  a  mode  of  proceeding  so 
unnecessarily  expensive ;  it  was  determined,  that  as  the 
statute  of  4  &  5  Anne,  c.  1$.  s.  20.  had  empowered  the 
court  to  give  such  relief  in  actions  upon  bail-bonds  as 
would  be  consistent  with  justice  and  equity,  it  might 
properly  interpose  its  aqtbority,  and  confine  the  jiarty  to 
such  costs  as  were  alone  necessary  to  ejBEectoate  the  real 
and  substantial  purposes  of  justice;  and  therefoi*e  made  a 
rule  absolute  for  staying  proceedings  upon  payment  of 
the  costs  in  one  of  the  actions.    This  deci$(ion^  it  must  be 

'  '■       '      "■■    "      ■  III      IM'IBIIIIII      ■t.w.i.ii^i    w     i       III       lyil  Ji      ,     ■  ni^ii  I     ;il     |.|,        I       t 

{h)  Evton  V.  Beattie,  3  Smith,  ^89. 

(c)  Walker  v.  Carter,  2  Bl.  Rep.  816.  1  Sel  Prac.  187.  Bull«ic^ 
on  Costs,  1t&  ed.  6«8.    Bac  Ab.  tit.  ObligatioD,  D.  4. 

(lO  Key  V.  HiU,  2  B.  &  A.  598.  X  Chit.  Rep.  337.  s.  c.  Abbott, /C.J. 
dissentieate. 
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obsenred,  does  not  affect  the  right  of  a  plaintiff  to  bring  Action  on 

thft  but* 

several  actions^  wbere  the  peculiar  situation  or  circum-  bond. 
stances  of  the  parties  would  render  it  impolitic  or  incon-  ^r^y^^^ 
venient  to  sue  them  collectively ;  as  where  some  of  the'  whqm  to  bt 
obligors  have  become  insolvent,  or  are  absent  from  the        '  ^ 
kingdom,  and  cannot  be  served  with  process.    In  these 
and  similar  instances,  separate  actions  may  be  properly 
instituted;  and  as  the  decision  in  Key  v.  Hill  proceeded  en- 
tu*ely  upon  the  construction  which  the  judges  put  upon  the 
statute  of  Anne,  and  not  on  the  ground,  that  the  court 
coukl  interfere  in  cases  where  that  act  did  not  constitute 
the  foundation  of  the  plaintiff's  right,  it  would  seem  that  the 
sheriff  might  still  sue  the  bail  and  principal  severally,  (e) 

In  the  Court  of  King's  Bench,  the  action  cannot  be  At  what 
commenced  until  four  days  after  the  return  of  the  writ,  ^"*  ^°^ 
if  Ae  arrest  were  in  London  or  Middlesex,  or  until  six  ^*°s'b 

/^x      «r..         J         .       .    ^       Bench. 

days,  if  in  any  other  county.  (/ )  When  the  action  is  by 
mginol,  the  jfourth  or  sixth  day  is  computed  from  the 
^p»arto  die  post,  and  not  from  the  return  day  of  the 
writ,  (g)  These  days  are  reckoned  exdusioej  and  if 
•eidier  the  fourth  or  sixth  day  happen  on  a  Sunday,  the 
defendant  has  the  Monday  following  to  put  in  bail,  and 
an  action  cannot  be  commenced  until  Tue8day;(/i)  but  if 
tiie  time  for  perfecting  bail  expiry  on  the  last  day  of  the 
term,  and  they  are  unable  to  justify  before  the  rising  of 
the  court,  the  plaintiff  may  properly  take  an  assignment 
of  the  bail-bond  in  the  evening  of  that  day,  and  imme- 
tliately  commence  his  action.  {%) 

In  the  Court  of  Common  Pleas,  it  is  a  rule  (fc)  ^.^  that  At  what 
no  bail-bond  taken  in  London  or  Middlesex^  by  virtue  of  brought  in 

-       ■  1      .       .  _  I         •       the  C»  P 

(«)  York  17.  Ogden.  8  Price,  174. 
(/7  R.  M.  8  Anne,  1  Impey's  K.  B.  Prac.  190. 
(g)  Anon.  Lofft.  190.    Frarapton  v.  Barber,  4  T.  R.  377. 
(A)  Bullock  V.  Lincoln,  i  Str.  914, 

(i)  Paradice  o.  Holiday,  Barnes,  77.  Dent «.  Weston,  6 T.  R.  4.  Sea 
ante,  p.  217,  (/c)  1  H.  BL  526.    1  Cromp.  Pr;  67. 
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any  procesd,  returnable  on  the  first  return  of  any  term, 
shall  be  put  in  suit  until  after  the  fifth  day  of  full  term  ; 
and  that  no  bail-bond  taken  in  any  other  city  or  county, 
by  viitue  of  such  process,  shall  be  put  in  suit  until  after 
the  ninth  day  in  full  term ;  and  that  no  bail-bond  taken 
in  London  or  Middlesex^  by  virtue  of  any  process  return- 
able on  the  second^  or  any  other  subsequent  return  of  the 
term,  shall  be  put  in  suit  until  after  the  end  of  four 
daySf  exclusive  of  the  day  on  which  such  process  shall  be 
•expressed  to  be  returnable ;  and  tliat  no  bail-bond  taken 
in  any  other  city  or  county,  by  virtue  of  such  last-men- 
tioned process,  shall  be  put  in  suit  until  after  the  end  of 
eight  daysy  exclusive  of  the  day  on  which  such  last 
mentioned  process  shall  be  expressed  to  be  returnable, 
upon  pain  of  having  all  proceedings  made  upon  such 
bail-bonds  to  the  contrary  thereof,  'set  aside  with  costs."^ 

In  the  Court  of  Exchequer,  no  bail-bond  taken  in 
London  or  Middlesex  can  be  put  in  suit  until /our  day«, 
exclusive,  after  the  return  of  the  writ.  And  no  bail-bond 
taken  elsewhere,  can  be  put  in  suit  until  after  eight  days, 
exclusive  of  the  return-day  of  the  process ;  and  all  pro- 
ceedings to  the  contrary  will  he  set  aside  with  costs.  (/) 
In  computing  the  four  or  eight  days,  within  which  bail 
above  ought  to  be  put  in,  upon  process  returnable^n  the 
essoign  day  of  the  term,  the^^t  day  of  full  term  is 
reckoned  as  one  of  the  four  or  eight  days. 

A&  the  act  of  parliament  (m)  which  directs  that  the 
bail-bond  shall  be  assigned  to  the  plaintiff,  confers  on 
the  court  in  which  that  instrument  is  put  in  suit  an 
equitable  jurisdiction  over  the  proceedings,  by  enacting 
that  ^^  such  relief  shall  be  given  in  a  summary  manner 
to  the  plaintiff,  the  defendant,  and  to  the  bail,  as  is  agree- 


(/)  1  Burt,  130.    Manning's  £x.  Prac  ISi. 
(m)  4  &  5  Aoae,  c.  16. 
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able  to  justice;"  it  is  material,  in  order  that  the  judges   Action  on 
may  be  cognizant  of  the  proceedings  in  the  former  suit,   bond. 
and  more  competent  to  afibrd  the  relief  intended  by  V^^JJ^^*^ 
the  legislature,  that  ihe  action  by  the  assignee  should   court.    ' 
be  brought  in  the  court  in  which  the  original  cause  was 
depending  ;(m)  unless  some  special  circumstances  can  be 
suggested  to  warrant  a  departure  from  the  rule,  as  the 
Qonresidence  of  the  defendant  within  the  limits  of  a  par- 
ticular local  jurisdiction,  in)   If  the  original  action  be  in- 
stituted in  an  inferior  court,  the  action  upon  the  bail- 
bond  must,  notwithstanding,  be  brought  there,  ai^  in  the 
palace  court,  (o)  or  in  a  county  palatine,  (mm)  or  even 
if  one  of  the  bail  be  an  attorney  of  another  court,  (nn) 

But  w'hen  the  action  is  brought  by  the  sheriff,  it  is 
clearly  established  that  he  is  not  confined  to  the  court 
in  which  the  original  cause  ivas  depending,  (oo)  ^  The 
distinction  between  the  right  of  the  sheriff,  and  his  as- 
signee, in  this  respect,  is  derived  from  the  consideration 
fhat  the  former  is  not  within  the  statute  of  Anne,  as  he 
was  entitled  at  common  law,  independently  of  the  act,  to 
sue  on  the  bond,  when  forfeited,  in  the  same  unrestricted 
manner  as  an  obligee  may  sue  an  obligor  on  a  common 
and  ordinary  money  bond ;  but  the  latter  deriving  his 
right  of  action  entirely  frcmi  the  statute,  hie  can  only 
make  that  right  available  by  submitting  to  the  resitric-. 
lions  imposed  by  the  legislature,  and  institute  his  pro- 


(>7i)  Chesterton  v.  Middlehurst,  1  Bur.  643.  Walton  v.  Bent,  3  id- 
19^3.  Frances  w.  Taylor,  Barnes,  92.  Morris  v,  Rees,  3  Wils.  348. 
2BI;  Rep.  838.  s.  c.  Dixon  v.  Heslop,  6T.  R.  365.  Donatty  v.  Barclay, 
8  Id.  152.  Yorke  v,  Ogden,  8  Price,  174.  See  Wright  y,  Wahnsley, 
« Campb.  896.    Collett  v.  Bland,  4  Taunt  715.       ^ 

^n)  Chesterton  V.  Middlehurst,  1  Burr.  643. 

(o)  Dixon  V,  HesU>p,  6  T,  R.  365.    Donatty  w.  Barclay,.8  id.  152, 

{mm)  Chesterton  v,  Middlehurst,  1  Burr.  643. 

Inn)  How  v,  Bridgewater,  Barnes,  117.  ', 

{oo)  Newman  v,  Faucitt,  1  H.  Bl.  631.  Yorke  v.  Ogden,  8  Pric«,  174. 


$26  Bail  ^  OdmtMn  Law  Actions,  [fart  u 

AftipiHm     et&Alttgi  ilubjel^t  lo  the  eqnttftUe  imtcff posiliM  (tf  the 

the  Din*  .  . 

hood.  ebUH.  (p) 

^■^^      I'he  iii^^tai^f  of  aii  a^igoee  suing  in  a  different 

cMrt.  tour t  frcyiD  thirt;  in  trhicb  the  ori^inftl  actioD  was  coin- 

mm6^,  cannot  be  tttkeft  lidvantage  of  <mder  a  plea  of 

iMi  M^/beAMH ;  (9)  but  a  summary  applieation  may  be 

flfade  t0  the  cdutt  to  set  aside  the  proeeecKngs,  (r)  or  the 

deflnidabt  Dday  plead  to  tbe  jurisdiotion  in  abal^aeiit^  (#) 

o^  dtftmur  generally  to  tbe  deditotidn.  (0 

Of  the  As  fieitbet  the  bidl  nor  principal  cto  b^  arrested  (u)  on 

'^*"'       the  b6nd^  eomtfien  process  only  ean  be  issued  and  served 

npdfi  theiti< 

OfiiaifiAg  dni  MHkg  itMte  ProieHMHgif  M  the  BmUb^hd. 

The  prineiplil  and  bail  on  being  served  with  processj 
may  obtain  a  ^le  Of  cdutt  or  a  judge's  order  in  vacation^ 
te  stay  t>iroceeditigs  on  tbe  bail-bond^  upon  certain  known 
and  established  conditions}  or  if  there  has  been  any  irre- 
gularity in  the  briginal  process^  or  subsequent  steps  in 
ike  dause^  or  in  the  bail-bond^  or  in  tbe  assignment^  or 
in  any  of  llie  ulterior  proceedings^  they  will  be  set  aside» 
upon  application  to  tbe  court,  with  eosts, 
(Htajimg  It  may  bis  stated  as  a  gem^ral  proposition^  that  pro* 
ceedings  dn  the  bail-bond  (although  unexceptionably 
regular)  will  be  stayed,  in  all  eaises  where  it  can  be  shewn 
that  the  pkuntiff  is  capable  of  being  placed  in  as  good  a 
sitiiatioa  as  he  would  have  been  in,  provided  the  defendant 
had  not  beeh  guilty  of  the  laches  atlributed  to  him ;  but 
before  an  application  can  be  made  to  the  t<oXLtt  for  indul- 


<*■!«■    iT**! 


(p)  See  Donatty  i>.  Qarclay^  8  T.  R.  15%  wd  the  ^dbsefvtttion  upon 
dm  case1)y  llie  Lord  Chief  Baron,  in  6  Prke,  Itt. 

(q)  Wright  v.  Walmstey.  S  €anipb.  396.  <f*)  U. 

Uk  Id.|.«Qd  see  York  v.  Ogden,  Q 1M6^,  lt6.  ^)  M. 

(tt)  Ahte,p.iSd. 
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geaee  in  behalf  of  Aq  bail  to .  the  shepiff,  it  i&  invaiiably  ^<*^  ^ 
required,  as  a  preliminary  con^Utipii^  that  hail  above   bond. 
should  be  pot  in  and  perfeeted.  in  the  oidginal  action,  (x)  ^?^)^j^ 
PiK^ing"  In  and  §ffving  netiqe  of  bail  without  juBtifying^   pio^e^gK 
will  not  authorize  the  parties  to  a|^y  to  the  oouri  fbv 
afiftistanee-^  (y)  and  the  mere  eireiunstance  of  an  exception 
not  havJiBg  ^been  duly  entered,  will  not  diq)ense  with  die 
jostiiicatio^  of  4he  bi^U  previous  to  an  application  l^einy 
Huide  to  stay  the  pfeoeedingfs.  (x). 

Where,  the  defendant  has  been  giiilty  of  neglect  in  not 
pilt^tkig  in  bail  in  due  time,  hy  which  tike  bond  be* 
cones  forfeited,  ihe  notice,  in  case  the  party  intends  to 
put  in  bail  (ii|  order  to  s^y  the  proceedings  upon  the  bailt 
bond)  should  be,  tht^t  be  will  ppt  in  and  perfect  bail  on  a 
particular  day,  when  the  plaintiff  may  oppose  the  jusdfi-* 
<?atio«,  without  its  oper^ng  as  a  ufaiv^r  of  hift  right  to 
sue  on  the  as^gnmei^t. 

Bail  above  being  pemfeefeed,  the  oemrt  should  be  moved   Application 
tn  IfrHt  lame,  or  an  application  made  to  a  jfidge  in  va*   cee^g^* 
cation,  for  a  rale  or  order  tostay  proceedings  oo  the  bail-*  ^^  ^^*' 
bond  on  payment  of  eoqts,  and  that  all  proceedhigs  in  die 
mean  time  should  be  su8pended.(a)  The  motiop  must  be 
founded  on  an  affidavit,  stating  the  particular  ground  on 
which  the  party  applying  daims  a  right  to  the  induU 
genc^  of  the  court.    In  the  Common  Pleas  and  Exche* 
quer,  two  days*  notice  should  be  given  to  the  plainliff^s 
attorney,  or  clerk  in  court,  of  the  intended  motion,  which 
sbould  conclude  thus :  '^  And  why  in  the  mean  time  all 
proceedings  should  not  be  stayed ;''  otherwise  these  words 
will  not  be  allowed  to  be  added  to  the  rule.  (&)    The 


ftifV!  "    rrii'T*.'T.'?'!i  ■■'•■"  ■■■"•■?       t'Ti 


(*)  2  Wils,  6. 

fy)  Turafr  v.  Cary,  7  East^  607.    See  Alfifigbam  v.  Flower,  3  B, 

%  P.  9^  (?)  ^*- 

(a)  Swayne  v.  Crammond^  4  T.  R.  170*. 

(b)  Imp.  C.  P.  197, 198.    1  Manning's  Ex.  ?mc.  ISl. 

q2 
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Acrion  on     ftppUcatioQ  to«tay.  proceedings  jnay  be  made,  on  the  same 

the  "wftUw 

bond.  day  tbe  bail  justify  ;(c)  and  in  practice^  it  is  usual  to 

V*T>TT^  draw  up  the  rule  for  the  allowance  of  the  bail  with  the 

Appucitioii^  *^ 

to  suy  pro.   rule  or  summons  for  staying  proceedings^  and  serve  them 

how  nSe.     ^^^^  at  the  same  time. 

Affidavit  of  i  Prior  to  a  late  rule  of  court,  it  was  considered  as  a  doubt- 
'  *  foi  position  in  the  King's  Bench,  whether  that  court  Upon 
an  application  to.  stay  proceedings,  would  require  either 
an  aflSdavit  of  merits,  or  an  affidavit  that  the  application 
was  made  on  behalf  of  the  sheriff,  or  the  bail  without  in- 
demnity from,  or  collusion  with  the  defendant  in.the  origi- 
nal cause  ;(d)  but  it  is  now  ordered,  ^'  That.no  rule  shall 
be  drawn  up  for  staying  proceedings  regularly  commenced 
on .  the  assignment  of  any  bail'-bond,  unless  .the  applica- 
tion for  such  rule  shall  (if  made  on  the  part  of  tbe  ori- 
ginal defendant)  be  grounded  upon  an  affidavit  of  merits, 
(or  if  made  on  the  part  of  the  sheriff,  or  bail,  or  any  officer 
^  ef  the  sheriff,)  be  grounded  upon  an  affidavit,  shewing 
that  such  application  is  really  and  truly  made  ou  the  part 
of  the  sheriff,  or  bail,  or  officer  of  the  sheriff,  (as  the  case 
maybe)  at  his  or  tibeir  own  expense,''  and  for  hiaor 
their  only  indemnity,  and  without  collusion  with  the 
origmal  defendant,  (e)  When  an  affidavit  of  merits,  pur- 
suant to  this  order,  is  produce^,  it  is  not  necessaiy  that  it 
should  state  on  whose  behalf  the  motion  is  made;  (/)  and 
regular  proceedings  on  tbe  bail-bond  cannot  be  set  aside, 
where  the  motion  is  made  on  behalf  of  the  defendant, 
without  an  affidavit  <)f  merits,  although  the  plaiutiff  uiay 


fc)  Shawe  v.  Johnston,  2  Chit.  Rep.  108. 

Id)  The  King  v.  the  Sheriff  of  Middlesex,  3  M.  &  S.  399. 

ifi)  R.  M.  59  Geo.  3.  K.  B.  2  B.  &  A.  340. .  1  Chit  Rep.  Sift.  See 
the  Kingt;.  the  Sheriff  of  Middlesex,  3  M.  &  S.  399,  The  King  v..  the 
Sheriff  of  Sunrey,  7  T.  R.  239. 

(/)  Bell  V.  Taylor,  1  Chit.  Rep.  572. 
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have  opposed  the  justification  of  the  ball,  and  received  ^?^.^^ 
€he  costs  incident  to-  the  oppo8ition.(^)  bond. 

The  affidavit  of  merits  must  appear  to  hare  been  made   sJ^jC*^ 
by  the  defendant,  or  his  attorney  or  agent;  (ft)  a  third   F«5«e^,ui|i^ 
pei*son  deposing  to  merits,  without  describing  his  relative   merits,  &c> 
situation  with  the  litigating  parties,  will  be  unavailable* 
The  statement,  that  the  defendant  has  a  good  defence  on 
the  merits,  should  be  express  and  positive.  An  allegation 
that  the  deponent  '^  thinks  in  his  own  mind  that  he  has 
a  good  defence,''  {%)    or  ^'  advised  that    he  has  good 
defence,*' (fe)    or    "believes   lie  has  a  good  -  defence,'^ 
omitting  to  state  the  woMs  "  upon  the  merits/'  is  insuf- 
ficient. (I) 

In  the  Court  of  Common  Pleas,  in  support  of  a  motion 
to  stay  proceedings  on  the  bail-bond,  on  payment  of 
costs,  an  afilidavit  of  merits  is  not  required,  nor  does  there' 
appear  to  be  any  distinction  in  this  respect,  whether  the 
plaintiff  has  been  impeded  in  proceeding  to  trial  by 
the  laches  of  the  defendant  or  hot.  (m) 

-    •  •  •  ■ 

In  the  Exchequer,  when  a  trial  has  not  been. lost,  the 
court  or  a  baron  in  vacation,  will  stay  the  proceedings  on 
payment  of  costs,  on  the  defimdant  putting  in  and  per<^' 
fecting  bail  above,  without  reqiuiring  an  affidavit  of  me-» 
rits,  or  that  the  application  is  made  in  ease  of  the  sheriff 
or  bail ;  nor  will  they  order  the  bail-bond  in  such  case^ 
to  stand  as  a  security,  but  only  require  that  the  plaintiff 
shall  be  put  in  the  same  situation  as  if  Ae  bail  had  justi- 
fied in  due  time,  (n) 

— ^—  I  <  I         I  ■■Mil  —— ^^       I  «— — »— ^— ^— ■— ■— ifc 

*  I- 

(g)  Hilton  V.  Jackson,  1  Chit.  Rep.  677.  See  Merryman  v.  Quibble, 
id.  Ids.  (A)  Morris  v.  Hunt,  1  Chit  Rep.  97. 

(t)  AnpD.  M.  T.  1883.  K.  B.  MS.  (Ic)  Anon.  id. 

(/)  Prinze  V.  Marsacky  1  D.  &  R.  155.  See  Bunord  v.  HoUoway, 
S  id.  363.    See  Crawley  v.  Impey,  8  Taunt.  408. 

(m)  Hardisty  v.  Storer,  1  N.  R.  183^  ' 

(ft)  See  Ditchett  v,  ToUett,  3  Price;  35r;  Walker  v.  Mapowder| 
8  Price^  610. 
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A^tioR  oi         The  affidavit  and  rule,  or  order  4So  atay  proceediogs^ 
bond.  should  be  entitled  in  the  original  oattse>  and  not  in  the 

^^'^^v^'^  action  on  the  bail-bond*  (o) 

Terttifitm  The  nature  of  the  conditions  impoeed  by  the  courts  on 
cMdii^*  suspending  the  (proceeding  on  the  bail-bond,  depend  en- 
^^  tirdy  on  the  question  whether  a  "  trial  or  a  teraa'* 
has  or  has  ivot  been  hmt.  Either  of  dieBe  technical  ex- 
pressions signify  that  the  plaintiff  tbroufgb  the  neglect  of 
the  dofeBdant  to  put  in  and  perfect  bail  above,  has  been 
prevented  from  trying^  hi«i  ea«ise  in,  and  obtaining  Judg- 
ment of  the  term  in  which  the  writ  was  retinnablev(fi) 

Where  the  plaintiff  has  onot  lost  a  trial,  the  pro- 
ceedings will  be  stayed  as  a  matter  of  course,  on  enb* 
mittii^  to  the  terms  of  jNMiag  in  and  perfecting  bail 
above^  and  paying  the  costs  incurred  by  the  assignment 
of  the  bail-bond,  to  be  taxed  fay  the  Jilaster  in  Kiag's 
Bench  -and  Exchequer^  or  the  Prothoaotary  in  the  Com- 
mon Pleas,  and  if  the  -state  of  the  -cause  require  iitj  con- 
senting to  receive  a  declaratioa  in  the  original  action 
pleading  issuabTy^  and  "taking  siiort  notice  of  trie),  so 
that  the  cause  may  be  tried  wiAin  the  same  terai^  tf  the 
Yeoue  be  laid  in  Lradwor  Middlesex^  ^r  at  the  nexft 
asMzes  if  laid  in  ai^  other  city  or  oouaty%  <g)  rButk  is 
an  inflexflMe  rule,  whoa  a  trial  ^r  a  term  has  been  lost 
througb  the  a^i^;enee  of  -the  defeadant>»  «ot  oMy  ^ 
iraiiose  the  prcKoeding  condition^  but  m  addition  t»  re^ 

(o)  Webb  v.  Mitchell,  cited  1  Tidd,  326.  Wi  >5<ftt.  Stttitlftbti  't. 
TlMmt»,  Bsnies,  ^.  Wiis,  461.  ^, -c.  Winders.  Wood,  ^  «.  *  t^.lta, 
Vm  ^  P^UocMi,  1  Bing.  143.  Id  Kdly  t.  Wrodier,  «  Chit.  fidi.  t09. 
It  IS  reported  to  faame  been  kriltl  that  Ihe  -itiffidavit  tin  supMit  ^ 
a  rule  to  mK  uAde  proceedings  by  ftssigifBe  ^  bM*b<nidy  laay  te 
en^^  itfitheir  in  «he  tM^inal  action  er  in  the  a^loii «m  t^lMil- 
bond. 

(p)  Hfll  V,  Bolt,  4  T.  R.  35S.  n.  ^ 
.  M  AdMns  l^.  3lMMipsaQ,  s  SakSk,  a  S.  Sire  WvUkarfi  ^.  VkmdM^ 
IB.&P.  834.    Meysey  V.  Caraell^  5  T.  R.  (134. 
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quire  the  ball  te  eonsent  'Chat  the  bail-4>oiMi  Aall  Btaad  ^^/^.^ 
as  a  security  for  the  plaiBtifrs  debt  and  codtB.     Aad  in  bond, 
this  respect  there  is  no    distindioii   in  principle  be*  ^^^^^^^ 
fireen  an  application  to  stay  praeeediogR  upoii  4be  bail-   whkii  pro- 
bond^  on  the  ground  of  the  defendant  having  been  sur*   ^^lw 
r^idtt^d,  and  an  AppUcaCion  of  the  same  nature^  founded   "^7*^ 
on  the  suggestion  of  the  defendant  haripg  put  in  and 
perfected  bail ;  -for  in  both  instances  the  plaintiff  has  the 
security  of  the  defendant's  body,  in  the  one  he  is  widmi 
the  widls  of  the  |M<ison^  and  in  the  other  he  is  in  the  eask^ 
tody  of  Ifhe  bail;  hence 4t  has  been  determined  that  thf 
bail-bond  inust  stand  «a8  a  security,  where  a  trial  has  been 
lost  through  the  ladies  of  the  bail,  notwithstan^Kng^he  ' 

principal  may  have  been  rendered,  (r) 

The  rule  ^'  that  the  bail-bcmd  shall  remain  as  tf  secu- 
rity vAten  a  trial  ^hap  been  lost^*'  -means  sw^  a  trial  ^as 
wevrtd  have  ^enti^kd  tlie  plaintiff  to  judgment  of  the 
SMne-tepm;  it^does  nottbepefore  apply  to  aotious^byorir 
ginal,  where  the  distringas  could  not  be  return^le  untH 
Hie  next4erm,  being  only  returnable  on  a  gene«|d  return 
day;  but  the  court  considered  it  reasonable  that  libe 
defendant  should  take  shortnutieeof  trial  for  the>siltlngp 
after  term,  and  on  these  conditions  made  the  rule 
absolute,  {s) 

'Wlien  the  bail-bond  is  ordered  to  stand  as  aisecarity^ 
an  opportunity  is  afforded  to -the  bail  of  trying  the  merits 
of^e  cause ;  but  by  obtaining  thi?  indulgence,  anjul- 
ditioual  responsibility  is  incurred,  as  they  are  under  si^ch 
circumstances  assimilated  to  bail  in  error,  and  can|K>t 
surrender  tbeir  principal,  nor  be  discharged  by  his  baulc-* 
ruptcy  and  certificate ;  {t)  but  even  in  this  case,  tbeir 

■       ■■■!    ^Biii  mm    n  I  I  wiM    HI    ri..-,.j'i     JiL!.    .'      ■■'     .    ^;-^'^wr*ii..^iiiii». . 

(r)  Whitshead  v.  Phillbs,  2  B.  &  A;  585.    1  Chit.  Re^  976. 
(i)  Rex  V.  the  Sheriff  ottpi^dony  1  Chit.  Rep..  557. 
(0  1  Sel.  Pmc.  183.    HiB  ».  Bolt,  4T;*;  S6S. 
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liabilUy  is  cx>nfiiied  to  the  sum  specified  as  the  penalty 
in  the  bond»  although  the  debt  and  costs  may  exceed  the 
amount  of  the  stipulated  forfeiture,  (u) 
.  As  the  question^  whether  or  not  the  bail-bond  shall 
stand  as  a  security^depends  upon  the  fact,  whether  a  trial 
has  been  lost^  it  is  incumbent  on  the  plaintifi,  who  en- 
deavours to  qualify  the  general  practice,  to  shew  by  affi-r 
davit  that  the  declaration  was  delivered  in  sufficient 
time,  to  have  gone  to  trial  within  the  term; (a;)  and 
therefore,,  where  it  appeared  that  the  defendant  had 
proposed  to  pay  the  costs  inpurred  by  proceeding  on  the 
bail-bond,,  to  plead  to  the  action^,  accept  short  notice  of 
trial,  and  justify  at  chambers,,  and  the  plaintiff  had  refused 
to  accede  to  this  proposition,  the  court  were  of  opinion 
that  these  circumstances  were  sufficient  to  dispense 
with  the  usual  condition  of  ordering  that  the  bail*bond 
should  stand  as  a  security,  as  the  plaintiff  might  have 
proceeded  to  trial,  if  he  had  consented  tp.  equitable 
terms,  (y) 

It  appears  formerly  to  have  been  considered,  that 
where  the  proceediogs  on  the  bailrbond  were  suspended, 
on  the  coj!idition  of  that  instrument  standing  as  a  security, 
the  plaintiff,  on  obtaining,  a  verdict  iathe  original  action, 
might  immediately  enter  up  judgment  against  the  bail  ;(2) 
but  this  practice  is  incompatible  with  the  usual  language 
of  the  rule  or  order;  and  it  has  been  since  determined. 


(u)  i  Smith,  354. 

(jr)  The  King  v.  ;thc  SheriflF  of  Surrey,  5  Tavint  60a. 

Q/)  .Walker  v.  Mapowder,  8  Price,  610. .  See  Hutchinson  t?.  Hard- 
castle,  Barnes,  103.;  the  practice  originally  was,  that  the  plaintiffshouid 
declare  de  bene  esse.  Ward  v.  Alderton,  Prac.  Reg.  71. ;  but  it  was 
afterwards  decided  not  to  be  necessary  2  Stra.  1262.  1  Sel.  Prac.  183. 
According  to  the  King  v.  the  Sheriff  of  Surrey,  and  the  present 
practice  m  the  King'^  Bench,  the  plaintiff  must  shew  that  ne  de^ 
clared  as  soon  as  in  his  powei:.    See  also  1  Chit.  Repi  357. 

(i)  Otway  v,  Cokayne,  Barnes^  85.  1  Burt.  121. 
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that  the  bail  are  at  liberty  to  plead  to  the  action  on  the  4^^,^ 

bail-bond,  and  are  consequently  entitled  to  a  rule  to  plead  bond. 

and  demand  of  a  plea,  when  they  have  appeared  to  the  xermT^^ 

action  on  the  bail-bond,  before  judgment  can  be  signed  ^^ic^^  pro- , 

.     I  ,   V  ceedinM 

agamst  them,  (a)  wUibe 

After  proceedings  have  been  stayed  on  the  bail-bond^  "^'^^^^ 
the  defendant  is  precluded  from  pleading  in  abatement 
to  the  original  action  ;(ib)  and  whentwoonly  of  three  joint 
contractors  were  sued,  the  court  refused  to  suspend  th^ 
proceedings,  unless  the  defendant  would  undertake  not 
to  avail  himself  of  the  nonjoinder,  (c) 

As  soon  as  the  rule  to  stay  the  proceedings  is  made  absor 
lute  or  a  judge's  order  obtained  upon  the  summons,  it  is 
incumbent  on  the  defendant  to  obtain  an  appointment 
from  the  Master  in  the  King's  Bench  or  Exchequer,  or 
from  the  Prothonotaries  in  the  Common  Pleas,  to  tax  the 
costs,  and  to  serve  a  copy  of  it  upon  the  plaintiff's  attor- 
ney or  clerk,  in  court,  and  to  tax  and  pay  the  costs  with- 
out delay,  otherwise  the  rule  or  order  will  not  operate  as 
a  stay  of  proceedings,  (d)  When  separate  suits  are 
brought  against  the  bail  and  principal,  without  a  sufficient 
reason  being  assigned,  it  has  been  already  mentioned, 
that  the  court  will  stay  the  proceedings  in  all  the  actions 
upon  payment  of  the  costs  in  one.  {e) 

If  one  of  the  bail  apply  to  stay  proceedings,  it  will  only 
be  granted  upon  payment  of  the  costs  incurred  against 
the  other,  as  well  as  against  the  principal.  (/) 


(a)  Evans  v.  Surmau,  1 N.  R.  63. 

(6)  Anon.  2  Salk.  519.  Goss  v.  Harrison^  T.  Geo.  3.  44.  K.  B.  cited 
1  Tidd,  323.  n.  b. 

(c)  GoveU  V,  Johnson,  2  B.  &  P.  465. 

Id)  Imp.  K.B.  152.  1  Sel.  Prac.  201.  1  Tidd,  327,  Tth  cd.  1  Man- 
ping's,  Ex.  Prac.  133. 

(e)  Key  v.  Hill,  2  B.  &  A.  592.  1  Chit.  H^^p.  337,  s.  c.  See 
ante  d.  222 

(/)  Walker  v.  Carter,  231.  Rep.  816. 
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Bail  in  Commdn  Laiv  'Actions.  [part  i» 

liability  is  oonfined  to  the  sum  specified  as  the  penalty 
in  the  bond^  although  the  debt  and  costs  may  exceed  the 
amount  of  the  stipulated  forfeiture,  (u) 

As  the  question^  whether  or  not  the  bail-bond  shall 
stand  as  a  security^depends  upon  the  fact,  whether  a  trial 
has  been  lost,  it  is  incumbent  on  the  plaintiff,  who  en- 
deavours  to  qualify  the  general  practice,  to  shew  by  affi-r 
davit  that  the  declaraticm  was  delivered  in  sufficient 
time,  to  have  gone  to  trial  within  the  term; (a;)  and 
therefore,,  where  it  appeared  that  the  defendant  had 
proposed  to  pay  the  costs  ioqurred  by  proceeding  on  the 
bail-bond,,  to  plead  to  the  action^,  accept  short  notice  of 
trial,  and  justify  at  chambers,. and  the  plaintiff  had  refused 
to  accede  to  this  proposition,  the  court  were  of  opinion 
that  these  circumstances  were  sufficient  to  dispense 
with  the  usual  condition  of  ordering  that  the  bail-bond 
should  stand  as  a  security,  as  the  plaintiff  might  have 
proceeded  to  trial,  if  he  had  consented  tp.  equitable 
terms,  (y) 

It. appears  formerly  to.  have  been  considered,  that 
where  the  proceedings  on.  the  bailrbond  were  suspended, 
on  the  condition  of  that  instrument  standing  as  a  security, 
the  plaintiff,  on  obtaitiing.  a  verdict  iathe  original  action, 
might  immediately  enter  up  judgment  against  the  bail  ;(2:} 
but  this  practice  is  incompatible  with  the  usual  language 
of  the  rule  or  order ;  and  it  has  been  since  determined^ 


(u)  i  Smith,  354. 

(jr)  The  King  v.  the  SheriflF  of  Surrey,  5  Tavint  606^ 

Q/)  Walker  v.  Mapowder,  8  Price,  610.  See  Hutchinson  v.  Hard- 
castle,  Barnes,  103.;  the  practice  originally  was,  th^t  the  plsdntifF should 
declare  <^€  bene  esse.  Ward  v.  Alderton,  Prac.  Reg.  71. ;  but  it  was 
afterwards  decided  not  to  be  necessary  2  Stra.  1262.  1  Sel.  Prac.  183. 
According  to  the  King  v.  the  Sheriff  of  Surrey,  and  the  present 
practice  in  the  King'^  Bench,  the  plaintiff  must  shew  that  he  d&« 
clared  as  soon  as  in  his  power.    See  also  1  Chit.  Repi  35T. 

(i)  Otway  v.  Cokayne,  Barnes,  85.  1  Burt.  121. 
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that  the  bail  are  at  liberty  to  plead  to  the  action  on  the  ^^,  <" 
bail-bond,  and  are  consequently  entitled  to  a  rule  to  plead  bond, 
and  demand  of  a  plea,  when  they  have  appeared  to  the  xermT^ 
action  on  the  bail-bond,  before  judgment  can  be  signed  ^^icj^  pro- , 
against  them,  (a)  wmbe^' 

After  proceedings  have  been  stayed  on  the  bail-bond,  '^^*^' 
the  defendant  is  precluded  from  pleading  in  abatement 
to  the  original  action  j(ib)  and  when  two  only  of  three  joint 
contractors  were  sued,  the  court  refused  to  suspend  the 
proceedings,  unless  the  defendant  would  undertake  not 
ta  avail  himself  of  the  nonjoinder,  (c) 

As  soon  as  the  rule  to  stay  the  proceedings  is  made  absor 
lute  or  a  judge's  order  obtained  upon  the  summons,  it  is 
incumbent  on  the  defendant  to  obtain  an  appointment 
from  the  Master  in  the  King's  Bench  or  Exchequer,  or 
from  the  Prothonotaries  in  the  Common  Pleas,  to  tax  the 
costs,  and  to  serve  a  copy  of  it  upon  the  plaintiff's  attor* 
ney  or  clerk,  in  court,  and  to  tax  and  pay  the  costs  with- 
out delay,  otherwise  the  rule  or  order  will  not  operate  as 
a  stay  of  proceedings,  (d)  When  separate  suits  are 
brought  against  the  bail  and  principal,  without  a  sufficient 
reason  being  assigned,  it  has  been  already  mentioned, 
that  the  court  will  stay  the  proceedings  in  all  the  actions 
upon  payment  of  the  costs  in  one.  {e) 

If  one  of  the  bail  apply  to  stay  proceedings,  it  will  only 
be  granted  upon  payment  of  the  costs  incurred  against 
the  other,  as  well  as  against  the  principal.  (/) 


(a)  Evans  v.  Surmau,  1 N.  R.  63. 

(6)  Anon.  2  Salk.  519.  Goss  v.  Harrison^  T.  Geo.  3.  44.  K.  B.  cited 
1  Tidd,  323.  n.  b. 

(c)  Govett  V.  Johnson,  2  B.  &  P.  465. 

(ift  Inap.  K.  B.  152.  1  Sel.  Prac.  201.  1  Tidd,  327, 7tli  cd.  1  Man- 
ping^s,  £x.  Prac.  133. 

(6)  Key  V.  Hill,  2  B.  &  A.  592.  1  Chit.  H^^p.  337,  s.  c.  See 
ante  D  222 

(/)  Walker  v.  Carter,  2'Bl.  Rep.  816. 
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Bail  in  Chmmon  Law  Actions.  [part  l 

*nrt  mode  and  trme  of  mtikiiig  an  npplioation  to  ^tay 
lite  p]Y>ceeciii)g8  on  tlie%tiU-boBd^  and  Aie  terms  on^wlfikh 
that  indulg^oe  w!H  be  ^raoted^  havrog  been  considered, 
it  mil  be  necessary  to  exftmine  ithe  general  gronmk  on 
which  the  courts,  as  a  matter  of  right,  will  relieve  ttie 
fmrcies.  Premisiiig  tis  a  ffeneral  rule,  (bat  whenever  it 
can  be  ^ewn,  from  Ihe  peculiar  nature  of  the  case,  or 
ftom  the  chrcnmstance  of  the  intended  defence  to  the 
original  action  hamng  merite^  that  the  bail  are  entitled 
to  indulgence,  tt  w^ifl  rnvariaWy  be  esttended  to  them  on 
submitting  to  such  terms  aa  the  court  may  deem  It  cx-^ 
pedient  to  inq>ose.  The  foHowihg  are  the  |Hineipal 
grounds  on 'Which  these  applications  are  made : 

A  mistake  in  putting  in  andjti^tifymg  iaii. 

Render  of  principal, 

Sarikruptcy  ofprwmpal. 

Death  of  principal. 

Principal  s&it  out  of 'the  kingdom  ^under  Alien  Act. 

Payment  &f  the  original  debt  and  ^oHs. 

If  the  1)ail-'bond  be  assigned,  and  the  ^plaintiff  proceed 
upon  it,  owing  to  some  mistaike  or  inadvertence  on  the 
f»art  of  the  defendant  in  putting  jn  bail  or  the  like,  the 
court  will  stay  the  proceeding  upon  payment  of  eosts, 
and  order  the  mistake  to  be  rectified,  (g)  As  where  the 
plahortiffhad  taken  an  assignment,  of  the  bail-bond,  and 
had  afterwards  given  notice  of  exception  to  the  bail,  with- 
out entering  it,  it  was  determined  cthat'theplatntiff's  irre- 
gularity in-not  entering  an  exception,  was  not  waived  -by 
defendant's  having  given  two^notices  of  justification,  un- 
der one  of  which  the  bail  had  justified,  aiid  that  <tbe, •pro- 
ceedings on  the  bail-bond  should  be  stayed,  {h) 

'     '        ■       ■        I  ■       II  ■ 

,    (g)  Garnctt  v,  Heamide,  Barncsy .  63;    See  HutchiDsojQ  «.*Hvd- 
<»sUe,  id.  103. 

(h)  Hodson  t;.  Garrett,  1  Chit.  Rep.  \7A.  In  the  court  of  iCotqiDon 
Pleas,  notice  of  a  justification  of  hm  is  a  waiver  as  between  the  -par- 
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Aftei*  render  of  the  principal,  the  proceedingg  on  the  Action  on 
bail-bond  will  be  either  set  aside  or  stayed,  according  to  boLi, 
the  fact,  whether  the  render  was  aJOTected  anterior  or  sub-  ^i^'t^''*^^ 

Stayikg)iro- 

aequent  to  the  return  of  the  writ.  The  cases  connected  oecdingfe.^ 
With  the  latter  part  of  the  proposition,  will  here  only  be  ^^r«r 
examined.  The  decisions  applicable  to  the  former,  w%  piiadfti. 
be  postponed  until  we  treat  of  setting  aside  the  proceed- 
ings. It  may  be  statod  as  a  fundamental  rule,  that  ren- 
dering the  defendant  into  custody,  is  equivalent  to  perfect- 
ing bail.  {%)  And  as  the  courts  will  in  general  stay  the 
proceedings  on  the  bail-bond,  i^er  bail  above  have  been 
put  in  and  allowed,  it  seems  quite  clear  that  the  bail  to 
the  sheriff  may  divest  themselves  from  the  continuance 
of  tbdr  liability,  by  rendering  the  defendant  and  applying 
to  the  court  to  ^say  the  proceedings  on  ikte  bail  bond,  on 
paysEient  of  the  costs  incurred  by  the  plaintiff  in  surng  on 
Ae  instminent ;  or  if  a  trial  has  been  lost,  by  acquiescing 
in  the  further  ceiKtition,  lihat  the  bail-bond  shall  stand 
as  a  security,  notwithstanding  ^the  render,  {k)  To  enable 
the  bail  to  the  sheriff  to  obtain  this  relictf,  bail  above 
should  be  previously  put  In ;  but  it  is  not  necessary  that 
they  should  either  jnstify,  or  be  slknved.  In  the 
King's  Bendi,  bail  who  have  been  rejected  nre  comfpe- 
teat  to  surrender  their  principal,  white  their  names  remain 
upon  the  bail-piece ;  and  w4iere  one  bsutl  only  had  justi- 
iied»  md  time  had  been  reftised  by  the  court  to  justify 
another,  the  render  was  consideretl  to  be  sufficient.  (I) 


mti  I 


ties,  of  a  negteot  to  give  notice  of  exception,  though  it  is  not  a  waiver 
^h  respect  to  the  sneriff,  so  as  to  support  a  rule  to  bring  m  the  body, 
Co)m  V.  Davb,  1  H.  Bl.  80.    Rogers  v.  Maplebadk,  1  H.  Bl.  106. 

ii)   Chadwick  v.   Battye,  3  M.  &  S.  283.      Harford  t.  Harris, 
'aunt.  669. 

Oi)  Phillips  V.  Witchard,  1  Ch.  Rep.  270.    See  id.  note  (a).   HiH  v. 
Biflt,  4 1.  'R.  85a. 

(J)  Anon.  1  N.  R.  138.  n.  a.     The  Kine  v.  the  Sheriff  of  Essex, 
5  T.R.  633.  Id.  683.  Wigginsi^^^dt^pihens,  5  fost,  323,  Fkrquharsen  v. 


2d6  Bail  in  Common  Law  Actions.  [part  i, 

Actiouoo      III  the  Common  Pleas,  the  practice  is  different;  for'al- 

the  bail- 
bond.  ,         though  in  tliat  court  any  bail  are  in  general  sufficient  to 

)r^^^*^   make  a  surrender,  yet  bail  who  have  been  rejected  are 

Staying  *    ^  ^  ^ 

proceedings^  Considered  as  no  bail,  and  cannot  therefore  surrender  the 
render  of  defendant;  but  fresh  bail  may  be  put  in,  and  before 
P™^F*^'  any  exception  has  been  taken  to  them,  they  may  ren^ 
der  the  defendant:  and  even  in  the  Common  Pleas, 
it  is  clear  that  for  this  purpose  the  bail  need  not  jus-' 
tify.(r>0  In  Bell  v.  Gate,(n)  Mr.  Justice  Heath  ohserred^ 
that  bail,  after  they  had  been  rejected,  might  enter  into 
a  new  recognizance,  for  the  purpose  of  making  the  ren- 
der; and  that  any  person  wliatsoever,  even  if  they  came 
from  Newgate,  might  become  bail  for  that  purpose,  (o). 

Bail  surreptitiously  put  in  have  been  holden  incompe- 
tent to  surrender  the  defendent.  (p)  And  when  the  rule 
for  the  allowance  of  bail  was  discharged  on  account  of 
^peijury  in  one  of  the  bail,  and  pending  the  motion  for  set^ 
ting  aside  the  allowance  the  defendant  was  rendered,  the 
Court  of  K.  B.  decided,  that  the  plaintiff  might,  notwith*^ 
standing  the  render,  proceed  on  the  bdil*bond.(9)  The  ap- 
plication to  stay  proceedings  after  render  of  the  principal^ 
upon  payment  of  costs  incurred  by  the  laches  of  the  bail, 
and  submitting  to  such  other  terms  as  %he  court,  from  the 
state  of  the  cause,,  may  deem  it  expedient  to  impose,  may 


Fouchecour,  16  East,  387.  Edwin  v.  Allen,  6T.  R.  401.  Meysey» 
v.  parnell,  id.  534.  Ilex  v.  Sheriflf  of  Middlesex,  7  id.  b%7.  Hall  v^ 
Walker,  l  H.  Bl.  638.  Seaver  v.  Spraggon,  2  N.  R.  85.  BeH  v.  Gate, 
1  Taunt.  163.  See  Hardwicke  «.  Bluck,  7  T.  R.  297.  Mills  v.  Head,. 
1  N.  R.  138.    Turner  v.  Wheatley,  1  Price,  262.  semb.  contra. 

(ill)  3  Wils.  59.  Mills  i;.  Head,  1  N.  R.  137,  HaU  v.  Walker,  1 IJ. 
Bl.  6:38.    Seaver  v.  Spraggon,  2  N.  R.  85. 

(n)  1  Taunt.  163. 

(o)  See  Holward  v.  Andre,  1  B.  &  P.  32.  Jackson  ».  Morris,  2  BL 
Rep.  1179. 

(p)  Jackson  v.  Morris,  and  Richardson  v.  Morris^  cited  in  2  BU 
Rep.  1179. 
(s)  Birown  V.  GillieB,  1  Chit.  Rep.  496. 
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be  made,  eitber  pending  the  suit^  or  after  execution   Action  on 
levied,  and  the  money  is  in  the  sheriff's  hands,  (r)  When   bondr  ' 
notice  of  the  render  has  been  given,  before  the  assignment  ^T^y^*^ 
of  the  bond^   the  proceedings  will  be  stayed   without   pK>ceedings. 
costs,  {s) 

•  If  the  defendant  become  bankrupt  after  he  has  given  After 
a  bail-bond,  the  bail  are  not  discharged,  unless  he  obtain  (^°pri^^|^i. 
his  certificate  before  the  bond  is  forfeited ;  when  he«ec- 
qutres  it  afterwards,  they  remain  liable  to  the  same  extent, 
as  if  the  bankruptcy  had  not  occurred,  {t)  Where  a 
commission  had  issued  against  defendant  after  the  com- 
mencement of  the  action,  and  he  had  obtained  his  certifi- 
cate, but  had  omitted  to  plead  it  in  bar,  and  judgment  was 
consequently  signed  for  want  of  a  plea,  and  the  plaintiff 
then  proceeded  against  the  bail ;  the  court  decided  that 
they  could  not  relieve  the  latter  on  motion:  nor  does 
it  appear  that  under  such  circumstances,  the  bail  could 
in  any  way  take  advantage  of  the  bankruptcy  and  certi- 
ficate of  their  principal,  {u) 

When  the  original  defendant  is  discharged  under  an 
insolvent  act,  before  a  forfeiture  of  the  bail-bond  has 
been  incurred,  it  seems  .the  bail  would  be  entitled  to  the 
same  indulgence  as  in  the  case  of  bankruptcy,  {x) 

The  court  will  not  relieve  the    sheriff^s  bail,  upon  After 
the  death  of  the  defendant  in  the  original  action,  where  ^^^^\, 
the  plaintiff  might  have  had  judgment  against  him,.(y) 

(r)  Manning  v  Turner,  8  Mod.  S80.    Lepine  v.  Barrat,  8  T.  R. 
iL%Z.    Anon.  %  Chit.  Rep.  103. 

.($)  Anon.  9  Xl^hit.  Rep.  103. 

It)  Sanders  v,  Splncks,  Barnes,  105.    Woollcy  ».  Cobbe,  1  Burr. 
S41.    Cockerill  v.  Owrton,  id.  4Sa.    Clarke  v.  Hoppe,  3  Taunt.  46. 
'   (u)  Clarke  v.  Hoppe,  3  Taiint.  45.    For  other  cases  on  this  subject, 
vide  post.  ' 

(jc) V.  Brice,  2  Chit.  Rep.  105. 

(y)  Orton  u.  Vincent,  Cowp.  71.    Morley  v.  Carr,  Barnes,  113. 
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if  bail  above  had  been  pnt  in  and  perfected  in  due  time; 
but  if  the  defendant  die  before  the  plaintiff  could  pas»U>ly 
have  obtained  judgment^  {z)  supposing  that  Imil  above 
had  been  regularly  put  in  and  perfected,  the  court  will 
stay  proceedings  on  the  bail-bond,  on  payment  of  eosls 
only,  Soy  if  the  plaintiff  in  the  original  action  die  be* 
fore  judgment  could  have  been  recovered  therein,  the 
proi^eedings  on  the  bail-bond  may  be  stayed  on  pay-* 
ment  of  costs ;  (a)  but  if  the  death  did  not  happen  till 
after  judgment  might  have  been  obtained,  his  executor 
may  proceed  ok  the  bail-bond,  and  the  bail,  in  order  to 
obtain  a  stay  of  the  proceedings,  must  pay  both  the  debit 
and  costs.  (A) 

If  the  defendant  be  a  foreigner,  and  is  sent  out  of 
the  kingdom  under  the  alien  act,  before  the  return  of 
the  writ,  the  court  will  order  the  baiUbond  to  be  de* 
livered  up  to  be  cancelled ;  (c)  and  a  motion  for  this 
purpose  may  be  made  without  the  usual  preliminary 
step  of  putting  in  bail  above,  as  this  proceeding  would 
be  nugatory;  it  being  in  the  power  of  the  hail  to 
apply  immediately  to  the  court  to  enter  an  exoneretur 
on  the  bail-ptece.  (d)  When  the  principal  has  been 
convicted  of  felony,  and  sentenced  to  transportation, 
k  would  appear  that  the  same  indulgence  would  be 
extended  towards  the  bail,  as  where  tlie  defendant  is 
sent  out  of  the  country  under  the  legislative  provisions 
respecting  aliens,  {e) 


».     II  f^>1^i^         BUI    I  11  I 
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(z)  Heath  v.  Astley,  Barnes,^!.    Motley  v.  C^tr,  id.  112. 

(a)  Willougbby  V.  Khodes,  BarneSyro.  Nutkiosv.WilkiD,Bames,96. 

(6)  See  8  Mod.  240. 

(c)  Postell  V.  Williams,  7  T.  R.  517.    See  Merrick  v.  Voucher, 

6  id.  50.    Coles  v.  Hayne,  id.  52.    Folkein  v.  Critico^  IS  East,  457, 
ii)  Postell  V.  Williams,  7  T.  R.  5 17. 

(e)  Wood  V.  MitcheD,  O  T.  R,  247.    See  7  T.  R.  220.    4  Bast,  189. 

7  id.  405.    15  id.  78. 
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The  prooeeditig»  Will  also  be  sl8y<d  upon  bringing  ialo  ^eUo".  <« 
court  the  principal  4ebt,  interest,  and  costs.  (/)  bond* 

la  oaany  of  the  for^goingf  eases  the  proceedings  hlive  ^J^'*^ 
been  perfectly  regular,  and  the  suit  against  the  bail  has  mem  of 
been  only  temporarily  suspended  to  aflford  tlte  parties  aa  debtTftc. 
opportunity  of  trying  the  merits  of  the  original  action;  but  ^/e*^o? 
where  the  plaintiff  is  chaif;eable  with  any  deviation  from  cscdiiigi. 
the  established  rules  of  practice^  either  in  the  process  Of  itiihig 
issu^  against  the  original  defendant,  or  proceedings  sub-^         ^^ 
sequent  thereto<»  or  in  the  bail-bond^  <Hr  in  the  assignment, 
or  ulterior  steps  in  the  cause  against  the  bail,  the  pro- 
eeedings  will  be  set  aside,  and  in  general,  with  costs. 

The  application  for  setting  aside  the  pro^^eedings  should 
be  by  motion  to  the  court,  founded  upon  an  affidavit 
stilting  the  nature  of  the  irregularity  committed,  and 
when  it  eotisists  in  a  defect  apparent  upon  the  process  oi' 
other  written  document,  a  copy  of  the  defective  instru- 
ment should  be  annexed  to  Che  affidavit,  (g)  The  appli^ 
cation  should  be  preceded  by  notice  to  the  plaintiff'^^ 
attorney  of  the  in^nded  motion,  and  the  person  serving 
it  should  be  able  to  make  an  affidavit  of  its  having  been 
duly  delivered.  If  the  court  be  satisfied  from  the  deposit 
tioBS  adduced,  that  the  proceedings  have  been  irregularly 
conducted^  they  will  grant  a  rule  nisi,  and  afterwards,  if 
sufficient  cause  be  not  shewn,  will  make  it  absolute. 
Obtaining  a  rule  nisi,  operates  as  a  stay  of  the  proceed- 
ings for  all  purposes  until  it  is  discharged,  (h)  When  the 
rule  is  made  abisolute  it  is  always  with  costs,  unless  some, 
^atiirfactory  reason  be  laid  before  the  court  to  induce 
them  to  depart  from  the  general  practice,  and  if  the  nile 
is  <M8charged  it  is  considere<l  to  be  discharged  with  costs. 


Qf)  Butler  9.  .Ridlls,  S  Sb^,  «5.  Walker  v.  Carter,  ^  Bl.  816. 
g)  Imp.  K.  B.  19f .  8(h  edit. 
'  A)  Swayne  ih  Crammond;  4T.  R.  176. 
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unless  special  directions  be  given  by  the  court  to  the 
contrary,  (i) 

The  rule  of  court  in  the  King's  Bench  requiring  an  affi- 
davit  of  merits,  when  the  application  is  made  on  behalf 
of  the  original  defendant,  or  if  made  on  the  part  of  the 
bail,  an  affidavit  shewing  that  such  application  is  really 
made  on  the  part  of  the  bail,  does  not  apply  to  cases  when 
the  motion  is  for  irregularity,  but  merely  to  applications 
to  stay  proceedings  regularly  commenced  on  the  assign- 
ment of  the  bail-bond,  (k) 

In  entitling  the  affidavits  and  rule,  there  is  a  distinction 
between  motions  founded  upon  some  defect  in  the  pro- 
ceedings in  the  action  against  the  original  defendant, 
and  an  irregularity  in  the  action  against  the  bail^  in  the 
former  they  should  be  entitled  in  the  original  suit,  (/) 
in  the  latter  in  the  name  of  the  cause  against  the  bail.(m) 

The  motion  to  set  aside  proceedings  on  the  bail-bond, 
either  on  the  behalf  of  the  bail,  or  the  defendant  in  the 
original  action,  should  be  madje  as  early  as  possible,  (n) 
for  where  the  party  complaining,  after  being  apprized  of 
the  irregularity  takes  further  steps  in  the  cause,  he  can<p 
not  afterwards  revert  back  to  the  irregularity,  and  obj[ect 
op  that  ground  to  the  proceedings;  (o)  and  it  is  a  rale 
in  the  King's  Bench,  to  refuse  motions  to  set  aside  pro- 


(i)  Ree.  Gen.  M.  T.  37  Geo.  3.,  7  T.  R.  82. 

{k)  Vide  ante,  p.  228. 

(/)  Webb  V.  Mitchel,  48  Geo.  3.  K.  B.  cited  1  Tidd,  326.  n.  f. 
Ham  i;.  Philcox,  H.  t.  4  Geo.  4.  C.  P.  MSi  See  Winder  v.  Wood, 
3  B.  &  P.  118.  Barlow  r.  Kaye,  4  T.  R.  689.  Kelly  v.  Wrothcr, 
2  Chit.  Rep.  109. 

(m)  Webb  v.  Mitchell,  M.  48  Geo.  3.  K.  B.  1  Tidd,  326.  n.  g. 
Willes,  461.  8.  c.  Robarts  v.  Giddins,  1  B.  &  P.  337.  In  Black- 
ford v.  Hawkins,  H.  T.  2  Geo.  4.  the  Court  of  Common  Pleas  said, 
that  rule  stated  in  the  text  should  be  invariably  enforced.  Ham  v« 
Philcox,  H.  T.  4  Geo.  4.  C.  P.  MS.     1  Bing.  Rep.  149.  s.  c. 

(fi)  Petrie  v.  White,  3  T.  R.  7.     D'Afgent  v.  Vivant,*  1  East,  335, 

(o)  1  Tidd,  534.  '    '  . 
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ceedings  for  irr^ularity,  even  though  no  new  step  has  Action  on 
been  taken  in  the  cause,  unless  the  application  is  made  y^^^^ 
mihin  a  teasonaUe  time*  (p)  ^"^"^^T^ 

But  in  the  Court  of  Common  Pleas,  the  party  is  not  aside  pro- 
obliged  to,  move  to  set  aside  the  proceedings  within  a  ^  "**' 
limited  or  even  reasonable  period.  In  that  court,  some 
step  subsequent  to  the  irreguferity  must  be  taken  by  the 
plaintiff,  plainly  indicating  that  he  intends  to  continue 
the  proceedings  whiph  be  has  erroneously  commenced, 
before  the.  delay  of  the  defendant  or  the  bail  will  be 
construed  into  a.  waiver  of  the  irregularity.  As  soon, 
however,  as  a  further  step  has  been  taken,  application 
should  be  made  to  set  the  proceedings  aside,  (qr) 

In  the  Court  of  Exchequer,  all  motions  to  annul  pro- 
ceedings  on  the  ground  of  irriegularity,  must  be  made  in 
the  term  in  which  the  in-egularity  is  committed,  (r) 

Although  in  all  the  courts,  a  mere  irregularity  may  be 
waived  by  the  adverse  party,  a  complete  defect  or  omis- 
sion in  the  proceedings  cannot,  {s) 

The  above  are  the  general  rules  respecting  the  time 
within  which  an  application  to  set  aside  irregular  pro- 
ceedings should  be  made.  The  exceptions  to  them  will 
be  noticed,  while  stating  the  particular  causes  for  which 
the  proceedings  may  be  annulled ;  and  as  they  are  nume* 
rous,  it  may  be  useful  to  subjoin  the  following  analysis : 


(p)  1  Tidd,  584.  n. 

(g)  Fletcher  v.  Wells,  6  Taunt.  191.  1  Marsh.  550.  s.c.  andsee^ 
Young  V.  Wilson,  5  Taunt.  664.  Ledwich  v,  Prangnell,  1  Moore,  299. 
Dand  v.  Barnes,  6  Taunt.  5.  1  Marsh,  403.  s.  c.  Forrest,  31 .  Harris 
V.  Mullet,  1. Taunt.  59.  Downes  v.  Witherington,  S  Taunt.  943.  Jem- 
met  v.  Voyer,  Prac.  Reg.  355..  Barnes,  S96.  s.  c.  1  Chit  R^p.  14.  n.  b. 
Se«  also  Fox  v.  Money,  1  B.  &  P.  250.  Oehegan  v.  Harper,  i  U. 
Bl.251. 

(r)  3  Price,  37.    Anon.  5  Price,  610. 

(i)  liussey  v.  Wilson,  5  T.  R!  254.  .  Anon,  Easter  T.  18W,  MS. 
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Ist  Far  procaedti^  meguhrly,  agamt  ihe  original  de- 
fendant,   ■ 
Without  affidavit  of  debt,  or  on  an  vksuffitientaffidamt. 

IMistuwertf^J^fsmlfmtrr-Name  of 
one  of  the  parties  omitted, — Writ 
tested  out  of'  term,  or  retumahlt  on 
an  improper  dflSft  or  mi^d^te^^-^ 
Attorneys  name  not  endorsed  on  the 
:  process. — Vhrianee  between  the  first, 
I  and  snbse^uefit  wrMs»-^Variance.  be- 
^tw$en  writ  and  bail-bond. 

Defendant  privileged  from  arrest. 
Declaration  at  variance  with  the  affidavit  or  process. 
2dJ  'For  proceeding  irregularly  against  the  baill 
Defect  in  the  process. 

r  B^ore forfeiture, 

/»  bringing  the  actum  {  tZT^'^Jfl^&T'^'^ 

L  Ajier  death  qfiprinapal. 

If  the  defendant  has  been  an'ested  without  a,n  affidavit 
of  debt  having  been  made  previously  thereto,  and  filed 
with  the  proper  officer,  (t)  or  a  jtidge*s  order,  when  ner 
cessary,  obtained,  (u)  or  if  the  affidavit  to  bold  to  bail 
be  informal  or  defective  in  any  material  part,(jr)  the  bail- 
bond  will  be  ordered  to  be  delivered  up  to  be  cancelled, 
and  the  proceedings  set  aside.  The  application  for  this 
purpose  should' be  made  in  an  early  stage  of  the  causey 
a3  it  is  clearly  settled  that  the  affidavit  cannot  be  objected 
to  after  bail  has  been  perfected,  (j/)  or  even  put  in,  (z) 
or  after  plea,  (a)  or  judgment  by  de&ult  and  notice  of 
executing  a  writ  of  inquiry,  (b)  or  after  th6  defendant 
has,  withoift  being  arrested,i  voluntarily,  gjiyej^,  a.  bail-r 


I-'  'if  > 


i  III  III  1     II   *■ 


{ 


i)  12  Geo.  1.  c.  29t  s.  2.    2  Wiis.  225.  vide  adte^  p.  139. 
^ii)  Ant^,  p.  St7.        (x)  Ante,  p.  1S9.- 

(j/)  Jone»4f.  Priee,  1  Eiust,  81.    Gfaapman  ir.  Snow;  tB,  &  P.  132. 
(z)  ly Argent  v.  Vivant,  1  East,  330.  6  Taunt.  185., 
(«)  Norton  v.  Danvers,  7  T,  R.  376.  n. 
{b}  Desboiough  v»  Cbpsiger,  8  T.R.77. 
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bbti#.(c)  But  wlm^  has  bei^  been  said  must  be  i]iid<^rsreood  Action  on 
as  only  applieaWe  to  proceedings  which  are  merely  irre-  bond. 
gular,  for  if  the  affidavit  be  a  nullity,  the  defect  is  not  ^-^^"^ 
^traWed,  by  atty  subsequent  fyroceeding  of  the  defendant ;   JSe^pro- 
henc^y  ^here  thlc  inaker  and  endorser  of  a   note  were   ®«***^"58. 
•both' arrested  on  one^  affickvit,  the  defect*  was  considered 
not  to  be  Waived' by  putting  m  bvAh  (d) 

Fol*Uierly  tlie  courts  wotiltl  not  set  aside  the  pfoceedl-  Mimomer 
ings  uptMi*  a  bait-boitd' oh  account  of  a  misnomer  7  (e)  but 
it  seie^  now  t6  be  the  established  practice^  thai/  if  a 
•<feiefidant  be  arrested  by  a  wrong  christian  or  s\jLiina.n!i^,(f) 
t^e  courts  i^  the -name  be  not  idem  sonaniy(g)  or  the 
wmng  christian  name  fiSghed  by  the  defendant  in  his 
^eattng^s"  with  the  plainttfT,  (h)  will  order  the  bail-bond  to 
be  delivered- up  to-be  canbelled,  provided  the  appUcsftion 
be  made  before  the  time  fbt  pleading  in  abatement  has 
expired,  Atid-  tb^  d^fendaht  Will  undertake  not  to  bring 
an  action,  (i)  But  it  is  clear  iiit>m-  Sntith  v.  Patten,(A) 
and  Binfield  v.  Maxwell/  (i^  that  if  the  defendant  when 
sued  by  a  wrong  nslme  omit  to  pieiti  it  in  abatement,  he 
cannot  obtimi  the  summary  interposition  of  the  court, 
it'  was'there  dbserVed,. that  the  court  did  not  adopt  the  ar<- 
gtiment^tbttt  the  defendant 'by  not  noticing  the  mifenomei^ 
had  misled  the  plaintiff,  but  decided  the  case  on  the  ground 
that  the  defeiidant  might  have  pleaded  the  mi^iiome'r  in 


•7"^ 


(c)  Norton  t^.  Danvew,  7  T.  R.  S75. 

(rf)  Husseyv.  Wilson,  6  T.  R.  2&4t  Holland  v.  Bolhmar,  4T.  R. 
^8v    S^  King  V,  Coll^  6  id.  640.  ante,  p.  149^ 

(e)  Salter  v,  Shergold,  ST.  R.  57«.     Smvtinson t^v  Danvertl,  3  B. 

Cn.p     109". 

(/)  Kitchikig  tA  Aider,  1  Chit.  Rep^  S83. 

(g)  Ahitbol  V,  Beniditto,  2  Taunt.  401. 

(*)  Walker  t;.  Willoughby,  6  Taunt.  530.  ^  ^  ^ 

(t)  Smith  v.  loncs,  4  M.  &  S.  S60.  Reynolds  w.  Hankinj  4  B.  h  A. 
536.  Anon.  1  Chit.  Rep.  398.  n.(a).  But  see  Salter  «.  Shergold,  S  T*  R. 
dr-S.  SlevehsAtt v. Danver&v  SB.  U P.  109.'  semb.  cohtrd: 

<fc)  3T*uht;'lt5.  sjCi    1  Mar«h?'4«r4. 

\t)  15  East,  158. 

ft  3 
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Bail  in  Common  Law  Actions.  [part  i. 

abatement^  and  not  having-  availed  himself  of  that  op^ 
portunity  he  could  not  afterwards  apply  to  set  aside  .the 
proceedings. 

When  tlie  writ  stated  only  the  initials. of  the  defen- 
dant's christian  name,  thus,  *^  E.  D,  Colville,"  the  court 
ordered  the  bail-bond  to  be  delivered  up  to  be  cancelled, 
although  the  defendant  had  signed  the  bail-bond  and  the 
promissory  note  on  which  the  action  was  brought  in  the 
same  manner;  for  tliey  said  £.D.  was  no  christian  name^ 
no  man  was  ever  baptized  by  such  a.  name;  (tn)  an4 
where  a  widow  was  arrested  upon  a  bill  of  exc^iange, 
accepted  by  her  in  the  naii^e  of  W.  S.  Qhatterley,.  by 
which  name  she  had  always  gone  since  her  husband's 
death,  W.  S.  being  the  initials  of  her  husband'9  Christian 
names,  the  court  set  aside  the  baiUbond  on  acoininon 
appearance  being  entered,  (n) 

An  omission  to  insert  either  the  name  of  the  plaintiff 
or  defendant  in  the  process,  w|ll  be  sufficient  to  induce 
the  court  to  set  aside  the  proceedings,  .(o)   : 

So  if  process  by  bill  be  tested  in  vacation,Xp)  or  a 
continued  writ  on  any  other  day,  than  the  day  on  which 
the  prior  pi'ocess  was  returnable^  (q)  or  if  the  writ  be 
made  xeturnable  out  of  term,  (r)  or  on  a  day  certain  in 

■    ■  '   ■       ■■■"  I     ■  "    ■  I    i  ■  ■       ^        ■■  ■    ■   I  ,     ,m         , ■     ■   I  I 

(m)  MS.  M.  1820.  1  Archbol^  Prac.  Add.  5.  But  see  Kington  v. 
Llewellyn,  1  B.  &  B.  5^9.  in  which  the  defendants  having  signed  a 
regular  bail-bond,  were  held  to  have  waived  the  irregularity  of  the 
omission  of  their  christian  names  in  a  capias  ad  resporujlendum  directing 
the  sheriff' to  tike  Messrs.  L.  and  B.  As  to  two  christian  names  being 
countedas  one  in  law,  see  3  M.  &  S.  363.  2  Hale,  175.  1  Ld.  Raym. 
569.    9  East,  111.   5T.R.  195. 

(n)  M*Beath  v,  Chatterley,  2  D.  &  R.  237.  See  Parker  o-  Bent, 
3  D.  &  R.  73.   Reynolds  v.  Hankin,  4  B.  &  A.  536.  Tomlin  v,  Preston, 

1  Chit.  Rep.  397. 
(o)  Andr.  16. 

(p)  Johnsdn  t7.  Smith,  2  Burr.  954.    Hart  v,  Weston,  5  Burn  2588. 

2  Bl.  Rep.  683.  s.c. 

(9)  Rex  V.  the  Mayor  of  Hertford,  2  Salk.  .699.     See  Usher  Estwick 
V.Cooke,  2  Ld.  Raym.  1557,   Belkv.  Bro$dbeut,  3T.R;  188.  ^ 
(r)  Mills  v.  Bond,  1  Stra.  399. 
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action  by  origitial^  or  on  a  ge&erul  r^sturn  :day,  in  action  Action  on 

by  bill,  (s)  or  on  »  dies  non,  (ss)  or  be  misdirected.  bond.  * 

With  regard  to  the  latter  proposition,  it  is  to  be  ob-  V^^"*"*^ 

served,  that  if  a  writ  which  ought  to  be  ^^  directed"  to  aside  pro- 

the  sheriff,  be  addressed  to  any  other  person,  it  is  void,  writ°tMt«d 

and  any  proceedings  had  under  it  would  be  viewed  in  °"^  of  tenn, 

**■*=*  or  return- 

the  same  light  as  if  no  process  whatever  bad  been  sued   f^^^  on  an 
out.  (t)   But  if  the  writ  be  directed  to  the  sheriff  when   dT^^rai*. 
it  should  have  been  addressed  to  some  other  officer,  the  ^^^^^^^' 
execution  of  the  writ  will  be  valid.    Hence  it  has  been 
decided,  that  though  it  is  informal  to  address  process  to 
the  Sheriff. of  Durham  direct,  instead  of  through  the 
intervention  of  the  Chamberlain,  the  writ  is  not  void,  and 
a  bail-bond  taken  thereon  is  good,  (t^) 

As  the  statute  2  Geo.  2.  c.  23.  s.22.(a?)  requires  that  every   Attorney's 
process  for  arrest,  before  it  is  executed,  should  be  endorsed  end^wMd 
with  the  nan^e  of  the  attorney  by  whom  it  is  sued  out,  it   ^  *^*  ^*'* 
appears  that  an  omission  in  this  respect  would  invalidate 
the  proceedings^  and  that  the  bail-bond  might  be  can- 
celled. In  Oppenheim  v.  Hairisop  (j/),  where  an  attorney 
named,  has  been  subscribe  on  the  back  of  the  process 
without  his  authority,  *  the  court  ordered:  it  immediately 
to  be. set  aside. 

A  variance  between  the  first  and  subsequent  writs  in   Variance 

lietween 

continued  process,  is  sufficient  to  render  the  proceedings   first  and 
invalid^  as  if  a  latUat  be  sued  out  against  the  defendant   ^^^"^"' 
by  one  christian  name,,  and  the  alias  by  another,  the 
proceedings  will  be  set  aside,  (z)     « 


writs. 


if)  Furtado  v.  Miller,  Barnes  213. 
is)  Kenworthy  v.  Peppeat,  4  B.  &  A.  268. 
(Jt)  2  Sanind.  72.  b. 

(tt)  Jajckson  v.  Hunter,  6  T.  R.  71.    (jrant  v.  Bagge,  3  East,  128. 
(x)  Sec  4  T.  R.  275. 

(y)  1  Burr.  20.,  that  an  attorney  can  only  in  special  cases  ^ive  per- 
mission to  another  to  practice  in  his  name.  See  5  Burr.  2660.    5  B,  & 
A.  824.  1  B.  &  C.  270. 
(a)  Corbett  v.  Bates,  3  T.  R.  660.    Oakley  v.  Giles,  3  East,  167. 
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Although^  if  die  bail-bond  be  substantially  carrect^  it 
cannot  be  avoided  for  any  trifling  variance  in  the  condi^ 
tion,  from  the  writ  in  the  description  of  the  place,  or 
time  of  appearance ;  (a)  yet  a  material  difference,  it 
has  been  shewn,  vAW  avoid  the  bond ;  as  where  a  capias 
ad  respondendum  was  niade  returnable  before  His  Majesty's 
Justices  of  the  bench  at  Westminster,  by  virtue  of  which 
the  sheriff  issued  his  mandate  to  the  bailiff  of  a  liberty, 
commanding  him  to  take  the  defendant,  so  that  the  sheriff 
might  have  his  body  before  his  said  Majesty  at  fVestmin- 
Ster;  and  the  bailiff  took  a  bail-bond  conditioned  for  the  de- 
fendant's appearance  before  His  Majesty  at  Westmmsier.{b) 

If  the  person,  whose  release  from  custody  has  been 
obtained  by  giving  a  bail-bond,  is  privileged  from  arrest, 
as  a  member  of  the  Royal  Family,  (c)  servant  of  the 
King,  (d)  exempt  by  writ  of  protection,  (c)  peer,  (J) 
member  of  the  House  of  Commons,  (g)  member  €^  con- 
vocation, (h)  ambassador  (t)  or  his  servant,  (k)  member 
of  a  corporation  aggregate,  when  sued  in  their  corporate 
capacity,  (l)  or  hundredor,  (m)  officer  of  a  court  of  jus- 
tioe5(n)  executor  or  administrator, (o)  heir  or  devtsee,(p) 
feme  covert,  (q)  person  attending  courts  of  justice,  (r) 
bankrupt,  when  protected  either  by  the  statute  5  Geo.  2. 
o.  30.  s.  5.  (s)  or  by  his  certificate,  (t)  person  discharged 
under  insolvent  acts,(ti)  seaman  or  mariner,  (jt)  soldier, (y) 
clergyman  going  to  or  returning  from  church,(js)  defendant 
arretted  on  a  Sunday,  (a)  or  in  the  King's  presence  or  in 

(a)  See  ante. 
(6)  Renalds  r.  Smith, 
(c)  Ante,  p.  41. 
(/)  Ante,  p.  46. 
ft)  Ante,  p.  5?. 
fffi)  Ante,  p.  65. 
(p)  Ante,  p.  78. 
f#)  Ante,  p.  98. 
(x)  Ante,  p.  115. 
(a)  Ante,  p.  1«8. 


6  Taunt.  551.  3  March. 
(d)  Ante,  p.  42. 
(^)  Ante,  p.  49. 
(A)  Ante,  p.  57. 
{n)  Ante,  p.  66. 
(9)  Ante,  p.  734 
(t)  Ante,  p.  109. 
(y)  Ante,  p.  117. 
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(e)  Ante,  p.  45. 
(A)  Antje,  p.  59. 
(/)  Ante,  p.  65. 
(0)  Ante,  ^  7S. 
(r)  Ante,  p.  ^1. 
(«)  Ante,.p.  110. 
Iz)  Antcf,  p.  ISl. 
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o&e  of  Ms  ptthim,  t^  or  hi  a  •court  erf  jjusttoe,  (c)  or  ih*  ^^"^ 
hift  O^PVB  house  ;(^«he^fooe^bg$  upon  tfe^  t>ail-boiMly  bond. 
If  die  <«iiftaipActti  be  ^atlBfttetoriif  e^ablUhed^  wtU  be  set  ^^J^ 

1%«  ball  ar6  eatttled  fo  be  dtebarged^  if  the  plaintitf  Declaration 
d€feiare  for  a  ^dtJU^ent  cause  of  aclim,  from  that  ex-  ^^-^^"^ 
pressed  in  th^  aftdavit:  ais  4vten  the  attcbivk  to  hold  to  aW^^itor 

*^  process* 

bsdl  \%  %a  asisfump&it  ^nA  the  pteintiff  deelare  in  trover ;(/) 
and  Where  a(ti  atAMvit  was  made  al  ^t  the  guit  of  an  en-' 
dorsee  i^ittst  thtg  acK^t^r  of  a  Mtl  of  exchange,  avid 
it  appeared  by  the  declaratioti  that  the  ilaoney  uas  pay- 
able out  Of  a  fiartteular  ftitid,  th^  t^it  dli^harged  the 
defendant  od  entering  a  eoo&moii  appearance,  {g)  Bui 
II  Gould  t).  Logette,  (A)  Where  the  afidavit  stated  the 
<iebt  to  be  on  a  biH  accet)t^  by  defendant,  for  the  sutn 
of  523/.  179. 6di  and  the  declaration  described  it  as  a  bill 
for  523  livres  17  9<m  6  deniers^  bleing  of  the  value  of 
523i.  17*.  6d.  sterllfig,  the  court  held  that  it  was  no  vari- 
ance, th^  ^lUe  of  th^  money  stated  in  the  affidavit  and 
d^daftttion,  betbg  ih  sbbstahte  and  efibct  the  same,  the 
cOUk^t  wouM  Sht^iid  that  Ifore^,  as  mentioned  in  the  dfe- 
clar^tlota,  metot  Kt?re»  gt^Hhig,  and  so  oh. 

The  dcc!ai*atiofi  htid  probess  should  cbrresiiond  j  for 
Whete  the  plaint*  lH  de^Hbed  ih  the  #Hk  as  suing  in  \Ai 
own  right,  and  in  thfe  declaratldti  fas  tteeutor,  the  court 
will  discharge  tht  dfefehdant  on  filing  cowitioti  bail,  (i)  Of 


(h\  Ante,  p.  125.         '  (c)  Ante.  p.  128.  {d)  Aqte,  p.  m^ 

M  Sefe  2  Stra.  989.,  Fort  169.,  Com.  Rep.  444.  s.  c.  1  Wils.  273., 
2  Bl.  Rep.  788*,  5  T.  R.  689.,  3  East,  89.»  2  B.  &  A.  234.      , 
/  A  Tetherineton  t;  Goulding,  7  T.  R.  80. 

tA  Waks  V.  Adcock,  8T;  R.  27.  $ee  Spalding  1;.  Mure,  6  T.^.  3^. 
2  ^t,  305..  8  Wils.  61.,  6  T.  R.  158.,  2  H.  Bt  278^  2  B^  P.  35B.* 
2  Taunt.  107.,  7  id.  304.,  1  Moore,  61.  s.  c.  1  Chit.  Rep,  171. 
(A^  1  Chit.  Rep. 669.  _      .         _,       ^r,s  „  ^;« 

(0  HaUy  V.  Tipping,  3  Wils.  6 1 .  Douglas  p.  Irlapo,  Q  T.  R,  416. 
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Acdon  on  {f  tbc  defejadlUDt  be  arrested  as  surviving  partner,  and  is 

Uni/  ^l^rwards  declared  against  not  as  surviving  partner,  but 

^^^P^^^  in  his  own  right,  the  proceedings  on  the  bail-bond  will 

asUe  pro-  be  Set  asidc ;  (fc)  but  if  on  joint  process,  the  plaintiff 

PeciamioQ  declares  against  the  parties .  sevemlly,  the  declaration 

witTIu  *  ^^'y  ^'**^  ^  ^^  aside,  and  the  cour*  rdhsed  to  order  the 

affidavit  or  bail*bond  to  be  given  up  to  be  cancelled.  (/) 


Where  the  plaintiff  had  sued  out  two  writs  in(to  two 


process. 
When  tvvo 

bail-bonds    countics  and  arrested  the  defendant  ip  both,  and  two  bail- 
taken,         bopds  were  given,  and  the  defendant  was  then  apprized 
that  no  further  proceedings,  would  be  taken  on  the  second 
writ,  the  court  refused  to  set  aside  the  assignment  of  the 
first  bail-bond,  but  said  that  it  would  be  right  tbat  the 
proceedings  on  the  second  writ  should  be  set  aside^  and 
that  the  plaintiff  should  pay  the  costs  incurred^  up  to 
the  time  when  he  gave  notice  that  he  should  not  proceed 
on  the  second  writ,  (m) 
2d.  irr^gu-       Any  irregularity  in  the  action  against  the  parties  to 
llroceeding    ^^^  baUrbond,  wiU  form  a  grouud  for. Setting  aside  the 
against  the   proceedings  in  the  same  manner  as  in  other  actions;  it 

oail* 

will,  therefore^  only  be  necessary  here  to  point  out  those 
irregularities  which  may  be  considered  as  peculiar  to  tiiis 
instrument.  It  has  been  already  stated,  that  neither  the 
bail  nor  the  principal  .can  be  arrested  upon  the  bail« 
bond  J  (n)  and  if  bailable  probess.be  issued  against  them, 
and  a  bail-bond  taken  thereon,  the  courts  will  order  it 
to  be  delivered  up  to  be  cancelled,  (o) 

{k\  Spalding  v.  Mure,  6  T.  R.  3(53.  Douglas  v,  Irlam,  8  id.  416. 
De  la  Cour  v.  Read,  8  H.  Bl.  278.  See  4  B.  &  A.  29.,  id.  374., 
2  Stark.  865 ,  2  Chit.  Rep.  436.,  «  Saund.  7«.  a. 

(0  Thompsonr.  Cotter,  IM.  &  S.  65.  s.  c.  Rogert;.  Jenkins.  1 B.  &  P. 
383. 

(w)  Bullock  V.  Morris,  2  Taunt.  66.  Scd  vide  1  Chit.  Rep.  392- 
Anon.  2id.  392.  * 

(»)  Ante^  p.  82. 

(o)  Blander  v,  Robson,  6  T.  R.  336.  Mellish  v.  Pctherick,  8  id.  450. 
Preodergast  v.  Davis,  8  id.  85. 
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If  there  be  any  irregularity  in  tbe  assignment  of  the   Aoioo  on 
bail-bond,  (p)  or  tbe  action  be  iiAproperiy  commenced,   bond. 
before  a  forfeiture  was  incurred,  (q)  or  pending  a  rule  to  ^^^^^^^ 
stay  proceedings  in  the  original  action,  (r)  the  proceed*  aside  pro- 
logs  on. the  bond  will  be  set  aside.  ccediogi 

As  tbe  plaintiff's  right  to  sue  upon  tbe  bail<-bond  Afteruking 
is  derived  from  a  non-performance  of  the  condition,  any  *  ^^'^^  * 
admission,  that  the  defendant  has  appeared,  and  is  pro- 
perly before  the  court,  will  discharge  the  bail.  Hence 
it  has  been  declared,  that  taking  a  cognovit  for  the 
debt  and  costs,  before  a  breach  of  the  condition,  will  af- 
ford sufficient  ground  to  induce  the  court  to  set  aside  the 
proceedings!  or  if  taken  after  a  forfeiture  has  been 
incurred,  to  stay  them  5  the  plaintiff  in  the  latter  case 
having  no  right  to  proceed,  uiJess  there  be  a  continuing 
breach,  (s) 

The  defendant  having  given  a  bidl-bond,  could  not  After 
formerly  have  discharged  his  bail  to  the  sheriff,  by  IJ^JSL^f 
surrendering  himself,  before  the  return  of  the  writ;  for 
it  was  considered. as  a  settled  and  indisputable  point,  'that 
nothing  could  be  esteemed  a  performance  of  the  con- 
dition, but  putting  in  and  perfecting  bail  above,  (t) 
But  this  doctrine  has  since  been  much  qualifi^,  and  it 
may  now  be  stated  to  be  a  fixed  and  establi^ed  rule 
of  law,  that  if  the  exigency  of  the  process  be  accom- 
plished by  tbe  defendant  vohmtarily  surrendering  him- 
self to  the  sheriff,  (u)  either  on  or  before  the  return-day 


».MJ 


(p)  Vide  ante,  p.  2 15.        (a)  Vide  ante,  p.  916.        (r)  4  T.  R.  176. 

(s)  Farmer  v.  Thorley,  4  B.  &  A.  91.  The  King  v.  the  Sheriff  of 
Surrey,  1  Taunt.  159.  Bowsfield  v.  Tower,  4  id.  456.  Croft  v.  Johnson, 
6  id.  ;)19.,  1  Marsh,  59.  s.  c.  Thomas  v.  Youngs  X5  East^  617.  Brown 
V.  Neeve,  Wig;htw.  121.  Sed  vide  Hodgson  v.  Nugent^  5  T.  R.  277. 
As  to'  the  distinction  between  cognovit  payable  by  instalment  and  pay* 
able  absolutely,  see  post. 

(0  Harrison  v.  Davies,  5  Burr.  2683. 

(tt)  See  1  East,  389.,  6  T.  R.  754. 
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of  the  writ,  the  bail-'bond  will  be  ordered  to  be  delivered 
up  to  be  cancelled,  and  the  plaintiff  must)m>ceed  against 
ibe  original  defendant,  as  if  no  suoh  secnrity  had  been 
given,  {x)  Upon  this  principle  it  has  been  determined, 
that  an  assignment  of  the  bail-bond,  ta%:en  after  a  render 
totbesherifi^  would  be  void,  (t/)  and  that  ifte  plaintiff 
can  neither  proceed  by  attachment  against  the  sheriff, 
nor  maintain  an  action  against  him  for  refusing  to  grant 
an  aasignment.  (z)  When  the  defendant  has  surrendered 
himself,  notice  of  that  circumstance  ought  to  be  given 
to  the  plaintiff,  otherwise  the  court  will  impose  on  tiie 
defendant  the  condition  of  paying  the  costs  incurred  an- 
terior to  his  being  informed  of  the  render. (z;:;)  And  if  the 
question  of  costs  turn  upon  whether  the  plaintiff  knew 
that  the  defendant  was  in  custody,  it  will  be  pi^emmed 
that  he  was  ignorant  of  it,  unless  notice  of  thai  event  has 
been  regularly  serv^.(ci)  It  is,  however,  in  all  ca^sies,  op- 
tional with  the  sherUf,whe^er  he  Will  accept  the  surrender 
of  a  defendant,  whom  he  has  released  on  giving  a  bail- 
bond  before  the  return  of  the  writ  5  and  therefore,  when 
notice  of  such  surrender  had  been  given  to  the  sheriff,  and 
to  the  gaoler,  in  whose  custody  the  party  then  was  at  the 
snit  of  another ;  jifter  which  the  gaoler  let  the  party  out 
of  custody;  the  court  decided  that' the  keeper  of  the 
prison  was  not  liable  upon  his  bond  of  Indemnity  to  the 
sheriff,  ad  for  an  escape  in  the  former  suit;  for  the  paity 
was  not  legally  in  the  custody  of  the  sheriff  or  his  gaoler^ 
merely  by  virtue  of  the  render.  (A) 


■  t  I  I    I   >!     i«.  11      I 


(jf)  Jones  V.  Laoder,  6  T.  R.  753.  Stamper  v.  Milbourhc,  7  id.  122. 
Hamilton  v.  V^Tilson,  1  East,  S83.  Plimpton  v.  HoweD,  10  East,  100. 
See  Turner  v.  Wheatley,  1  Price,  ^6^. 

Cy)  Callaway  v,  Seymour,  42  Geo.  3.  K.  B.,  cited  1  Tidd,24d.  7th  ed. 

{sf)  Id.  (jgt)  Maddocks  v.  Bullcock,  1  B.  &  P.  325. 

(a)  Harding  v.  Hennem,  3  B.  &  P.  232. 

(b)  Hamilton  v.  Wilson,  1  East,  382.  After  a  defendant  has  been 
discharged  out  of  custody  upon  a  bail-bond,  it  is  neither  in  the  power 


CHAF.  Yi.]  Of  the  Bail^h(md.  S&l 

Ah^  it  does  not  appear  heecfisary  tiiat  die  assent  of  the   A«t»B  «* 

the  bill* 

eberiff .  should  be  eottatyimieated  .before  or  on  the  retuni-    bond . 
day  of  tbewr\ti{c)  for  wheise  the  princapal  had  sttrrea-  ^-^. -""  ' 
«}^r(e4  t0  ihe  gwihs/t  of  the  county  prison,  in  iSscfaarge  aside  peo. 
of  his  bail  to  the  sheriff,  before  the  ^rst  day  of  term,  be-   tender  of 
ing  the  return  day  to  the  writ,  ^id  the  under-sheriff  p""*^'?^* 
signified  his  assent  to  the  surrender  by  return  of  post 
the   next  day,  at  the  distance  of  seventeen  miks,    it 
was  held  sufficient  to  discharge  the  bail-bond,  of  whleh 
the  plaintiff^  after  notice  of  the  surrender,  had  taken  an 
assignment. 

In  all  the  preceding  cases,  the  render  had  been  effected  ; 
prior  to  the  return  of  the  writ,  or  at  least  before  for- 
feiture of  the  bail-bond  bad  ensued ;  and  in  Turner  v. 
\yheatlf  y^  (d)  the  court  were  of  opinion  that  bail  above 
pply,  could  s^rrender  the  principal  after  the  return  of  the 
writj  and  that  bail  to  the  sheriff  could  not  discl^arge  tbaiypt- 
selves  from  their  responsibility,  b^t  by  putting  in  and 


of  the  bail  to  render  him,  nor  of  the  party  to  surrender  himself  into 
the  custody  of  the  sheriff  before  the  return  of  the  writ,  without  t))^ 
consent  ofthe  latter.  Bail  above  are  indeed  said  to  be  the  legal  gaolers 
of  the  ddfendant,  and  may  take  and  render  him  at  any  time,  but  this 
is  not  the  pas§  with  reap^t  to  bul  to  the  sheriff;  th^ir  under^iag  is^ 
that  the  party  shall  appear  at  the  return  of  the  writ,  which  according 
to  the  case  of  Harrison  v.  Davies,  5  Burr.  2a8S»  can  only  be  satisfied  by 
their  puttii^  in  bail  above.  That  case  I  cpnsider  as  having  decided  the 
point,  which  has  never  since  been  controverted.  For  the  case  of  Jones 
w.  Iimd^r,  a^d  the  others  which  followed  it,  only  went  the  length  gf  gifU 
ing  an  option  to  the  sheriff,  if  he  pleased  to  accept  the  surrender  of  the 
parly,  wno  was  willing  to  return  .into  his  custody  before  the  return  oF 
the  ivrit;  but  the  sheriff  mav  refuse  so  to  do,  and  may  rest  upon  the 
security  of  the  bail-bond,  and  insist  upon  the  bail  performing  the  con- 
ditioiiofill.    Per  Lord  Kenyon. 

(c)  Plimpton  v.  HoweU,  10  East,  100.  In  this  case,  Le  Blano,  J. 
ssdd,  **  We  do  not  mean  to  sa^  that  the  assent  of  the  sheriff  to  the  sup- 
lender,  may  be  giv^n  at  any  indefinite  time  or  to  any  person,  but  this 
was  a  surrender  to  the  gaoler  of  the  county  gaol  before  the  return  of 
the  writ,  and  the  assent  ofthe  under-sheriff  was  given  the  next  dav  by 
letter,  which  was  as  soon  after  as  the  distance  would  Teasonably  admit 
of,  to  confirm  the  antecedent  surrender." 

id)  1  Price,  36a.    Sed  vide  Harding  v.  Bepnen,  8  B.  86  P.  £9d. 
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jtetifying  bail  to  die  action ;  for  thougb  the  assignment 
might  be  subsequent  to  the  surrender,  yet  as  the  bond 
was  forfeited  before,  the  render  could  not  exonerate  them. 

Rendering  the  defendant  to  the  King's  Bench  Prison, 
before  the  return  of  the  writ,  will  not  discharge  the 
bail.(«) 

If  the  plaintiff  or  defendant  die  after  the  arrest,  and 
before  the  return  of  the  writ,  the  court  will  set  aside  the 
•proceedings  on  the  bail-bond.  (/) 


Declaration. 
Title  of  the 
term. 


Venue. 


Deicribing 
plaintiff  aa 
aasignee. 


Of  the  Pleadings  in  an  Action  on  the  Bail-bafid. 

As  it  is  an  established  rule  of  pleading,  that  a  declara- 
tion entitled  generally,  (g)  relates  to  the  first  day  of  the 
term,  if  the  bail-bond  be  assigned  after  that  day,  the 
declaration  should  be  entitled  specially,  or  it  will  be 
demurrable,  (/i)  or  the  parties  may  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error.(i)  But  where  the  decla- 
ration is  improperly  entitled,  the  plaintiff  on  payment 
of  costs,  may  obtain  a  rule  to  amend,  even  after  «rror 
brought,  (fc) 

According  to  the  maxims  debitum  et  contractus  sunt 
nuVSus  tod,  the  venue  is  transitory  and  may  therefore  be 
laid  in  any  county.  (!) 

Where  the  action  is  broujs^ht  by  an  assignee,  he  should 
be  di^cribed  as  suing  in  that  character;  the  two  officers 

* 

.  (e)  Forstcr  v.  Hyde,  M.  41  Geo.  5.  K.  B.  cited  1  Tidd,  248.  7th  ed. 

(/)  Hutchinson  v.  Smith,  8  Mod.  340. 

(g)  Pugh  V.  Robinson,  1  T.  R.  116.  Barker  v.  Thorold,  1  Saund. 
40.  n.  2  Bl.  735.,  Garth.  US.  See  Best  v.  Wildidg,  7  T.  R.  4.  Swan- 
cott  17.  Westgarth,  4  East,  75. 

(h)  Pugh  V,  Robinson,  l  T.  B.  116.  See  Dickinson  v,  Plusted, 
7  T.  R.  474; 

CO  Dickinson  v.  Plaisted,  7  T.  R.  474. 

(k)  Ibid.  See  1  Wils.  171.  Goutanche  v.  Le  Ruez,  1  East,  133. 
Randole  v.  Bailey,  1  M.  &  S.*2d2. 

(OGregson  v.  Heafther,  2  L.Bayro.  1455.,  3  Str.  727.,  Forts.  36^.  s.  c. 
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in  Middlesex  constituting  only  one  sheriff,  the  declara-  Action  on 
tion  would  be  demurrable^  if  tbe  plaintiff  were  described  bond.  '' 
as  tbe  asGSigaee  of  th^  sheriffs,  instead  of  the  sheriff  of  that  )!Ty^T^ 

county,  (m)  Describug 

Although  tbe  .action,  on  tbe  aeeiignment  is  brought  by  £^nee.** 
an  executor,  it  may  be  in  the  debet  and  detinet(mm) 

It  should  be  stated  in  the  declaration  with  certainty  Deacribing 
and;  precision  in  what  cpurt,(n)^  and  at  whose  suit,  and  for  ^^00, 
what  sum  or  cause  of  aiction  die  defendant  became  bail  j 
for  where  it  was  averred  in  the  declaration,  that  by  a 
writ  of  latitjat.  the  sheriff  was  commanded  to  take  one 
'^  F«  J.  by  the  name  of  J.  J."  an.  examined. copy  of  a 
latitat  was.  given  in  evidenee,^  .coopiinanding.tbe  sheriff  to 
take  '^  J.  J/'  The,  bail-bond  was  signed  by  tbe  prim^ipa), 
''  F.  J»  arrested  by  Ihe  name  of  J.  J.,"  and  the  plaintifls 
offered  to  pix>ye  that  this  person  was  their  debjtor,  whom 
they  intended  to  bold  to  bail.    Lord  EUenborough  said, 
'^  The  writ  mu^t  speiak  for  itsejf;  I  cannot  hear  that 
instead  of.  A.  B.  ipention^d  in  a  writ,  it  was  meant  that . 
the  sheriff  sh(^4d  arrest  X«  Yy>"  &pd  the  plaintiff  was  nolir 
suited,  (o):.  . 

So  where  the  declaration  stated  that  the  sheriff  was 
commanded  to.  take  the  Siiitid  de/endanh .  Thottn^  Attwood, 
to  answer  the  plaintiff  of  a  pl^a  of  trespass,  ^'  and  also  to 
a  bill  of  the  said,  plaintiff  against  the  said  defendant,? 
it  was  holden  to  be  .clearly  defective,  but  the  court  gave 
leave  to  amend  upon  payment  of  costs,  (p) 

After  it  has  been  stated  in  what  court,  and  at  whose   Endono- 
salt,  and  for  what  sum  or  cause  of  action  the  writ  was  writ. 
issued  3  the  declaration  proceeds  to  state  the  endorse* 

(f»)  Sheriff  of  Middlesex  v.  Barnes,  S  Ld.  Ra^m.  1135.,  4  Bac.  Ab. 
Sberm,  K.  447.        {^nrn^  Bnimfield  v  Lander,  cited  1  Selw.  N.  P.  570. 

(»)  Impey  v.  Taylor,  3  M.&  S.  166. 

(o)  Scandover  v.  Wame,  2  Campb.  270.  See  Wilks  v.  Lorch, 
2  Taunt  399.    Sha.dge|t  v.  Clipson,  8  East,  328. 

(p)  Large  v.  Attwood,  1  D.  &  K.  551. 
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menl  for  btiil  on  the  back  of  tbe  process^  oorrespoadicig 
with  ^aee  svtm  specified  ki'  the  afBdavlt-  of  debt,  (q}  I«  is 
impmpeF  tfo  introduee  an  aHegat^tf  which  id  insiiepl^Jti 
most  of  the  printed  precedents^  (r)  *'  that  the  airrieMJ  was 
maefe  xmdkr  or  hf  virtn«  of'  ati'  afi^atit  of  the  otMUse  of 
action  dWy  ^«!d  of  reco^/' («> 

In  Wbifikafd  t).  Wlldery(f)  it  tras  cote'tieiided' fhtf t  >Hth- 
otttf  triiei^Tng  the  aftdlUvit,  ami  ttia«  thc^  sdm  svMn^  to 
Was"  etldoi^ed^  on  the  wiii,-  tbev^  was  nd  suflMedtau- 
thiHitff  to  ari^sf  the*  defendant^  »nd^  that'  the  bail^dtill 
mtlst  be  ^id ;  hM  Lord  MMsfteld'  9aid^^  tbaC  npdn  Head- 
ing the  12'Geo.  i.  e.  29.  s«  3.  wl^h-enaets  the  eddofs^- 
^eiit  on  tU^  back  of  the  wrif^  of  the  atttount  aWMh 
to^.|iV  did  not  appear  a^^nUMi^  requisite  td'  th^  rati^ 
dUy  of  thie'  bail-bond,  nor  hn  thc^  natttri^  of  9^c&M[&i6fi 
ptneedehttoit;  bnt  onthe  contir^ry^  the  12«<S;  1.  appeiti^ 
•io'  be'  or^  dktetitory  to  the  sbevifi^  sd  thiUr  though/  tte 
sAic^iff  titay  he  himself  cnMoerdble  for  siteh^  an*  omlfiyotf, 
j^  the'  b€md  iai  9iol  v(M.  But  if  ad '  avermentf  or  substiMii- 
tl?^  allegation  of  llie  existence  of  asiaflldaVit^  be  naad^, 
although  improperly,  it  must  be  produced  at' the  ttM 
and  proved,  (ti) 

>  The  writ  ii^  then*  stated'to  have  been^  delitwed^  tO'tfae 
aheriir,  bf  Viptue  of  which  the  ai^est*  was'  mad)^.  It  Is 
h^mwety  not're^isite  tO' allege  tfaati  the  defettdantitt^ the 
oris^dal  action  was  anesteA^  and  if  sltai^d  js(  riot>  tra^ 
versable.  (or) 

{q)  in  WlUon^  V.  th&  Sheriff J6f  Midflfecir,  SfXIfiit^pt;  ^H:  H.  a., 
tb9'd«d«ratiod  stated  ^  the  writ  tehft've'i>ee»endocs^'  for^2l^.  but  the 
writ  produced  at  the  trial  was  indorsed  24/.  and  upwards,  besides  &c., 
this  WM'HeH'tb  bJe-no-vartance: 

tr)  Stee  Petersdottf*s  Index  to  Precedents  in^Pieadmg. 

(s)  WdbbT).  Hfemre.  1  B.  &  P.  281.  Aroifttet  t>:  Wlute,'!*^^^!,  «24. 

(t)  Whiskard «;.  wilder,  1  Bitfr.  330.,  Sefe  th^  rematlts  (tf  ^  Jas. 
Mansfield,  C-  J-  on  this  case,  ia  ffiil  v.  Heale^  «*J^.  R.  201. 
^    W  Webbv.Herne,  1B;&F.  23i; 

{x)  Watldns  v.  Parry;  1  Stm.  444.  HUleir-V.  IfTtii^rald,  ibid*.  643., 
3  Saund.  59.  a.,  Forts.  364, 
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The  bail*boiMl>  condition,  and  breach  by  the  no]i*ftp<>    Action  oq 

the  bail- 

pearance  o£  the  defendant  in  the  original  action,  and   bond. 
assignment  by  the  sheriff  to  the  phiinttff  is  next  stated,  (y)  ^^^^!]J^j[[^ 

In.  setting  ibrlli  the  assigmnent,  it  nay  be  alleged  to  Asngnmont 
have  been  made  in;a  different  county  from  that  in  which 
the  bail-bond  was  actually/ given^  (js).  and  it.  is  sufficient 
to  state  that  the  sheriff:  assigned  the  bond  to  the  plaintiff 
aaoording  to  the  statute^  without  allegiog  that  the  assign^ 
ment  was  sealed  or  witnessed ;  (a)  and.  if  it  be  averred 
that  the  sheriff  assigned  the  bail-bond  by  endorsement 
up<m  the  said  wiritutg  obligatory,  and.  attested  it  under 
his  hand  and  .seal,,  in.  the  presence  of  two  credible  wit*- 
neises^  (A)  or  if  it  be  aveered  that,  the  ass^nment  was 
made.in  the:  preseBoe  of.  two  icredible:  witnesses^  it  is  suffix 
cient^  without  jwerring  that  the  endorsement  was  attested 
by  two  credible  witnesses  ;(c)  but  if  it.  appear  on  the 
fiioe  of  the  declaratton,  to  have  been  attested,  only. by 
one  witness,  it  will  be  demunttble.  (d) . 

T\m  declaration  must  shewdiat  the  money  is  due  from 
the  bail  and  not  from  the  pviqcipaly  for  whenit  concluded 
tfaii%  ^'  whereby  an  action^  hath  acomed  to  the  plaintiff  to 
demand  and  haire  of  the  principal  instead  of  the  bail,  and 
averred  that  the  principal  had  not  paid,''  it  washolden 


(^)  The  bond  must  appear  to  have  been  taken  hj  the  sheriiT,  before 
&e  return  of  the  writ,  otherwise  die  declaration  will  be  demurrable. 
PuHem  V.  Renton^  1  Ld.  Raymr.*  353.  t  Saund.  GQ,  a.  n.  Samuel  v. 
BvBBSy  ^  T.  R.  569.  and  as  the  bond  was  void  ah  iniiiOf  it  may  be 
avmded  under  the  plea  of  tton .  eH  factum.  Thompson  v.  Rock>,  4  Ml 
&S  338 

(ir)  GMffson  v.  Heather,  S  Stra.  787.  s.  c.  S  Ld^  Raym.  1455.  Robm- 
son  V.  Taylor,  Forts.  ^G6»,  3  Saund.  61. 

(d)  Dawson  v.  Papworth,  Willes,  408,.  409'.  n.  a.  Leaf^  v.  Box, 
1  MPHs.  \%  1 .    Robinson  v,  Taylor,  Forts.  366;  2  Saund.  61 .  b. 

(6)  Leafe  v.  Box,  1  Wils.  121. 

(c)  Id.  1S2.  Per  Wright,  J'. 

(d)  Dawson  v,  Papworth,  Willes,  409.  n.  ar 
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Action  on  \^^  on  special  demurrer,  (e)     As  the  assignihent  is  not 

bond.  by  deedy  a  profert  in  curiam  is  unnecessary.  (/) 

^r**N^^*^  ,    The  bail-bond  being  the  foundation  of  the  suit,  and 

Non  est  not  merely  matter  of  inducement,  non  est  factum  and  not 

Zjictuni 

nil  debet  is  the  proper  plea ;  (g)  but  if  the  latter  be 
pleaded  by  mistake,  instead  of  non  est  factum^  and  the 
plaintiff  join  issue  upon  it,  instead  of  demurring,  and  go 
to  trial ;  die  defendant  will  be  at  liberty  to  avail  him- 
self of  any  defence  he  may  think  proper,  (h) 

Under  the  plea  of  non  est  factum^  ^be  defendant  may 
prove  that  the  bail-bond  was  executed  before  the  con* 
dition  was  filled  up,  (i)  or  that  it  was  taken  after  the  re^ 
turn  of  the  writ,  it  being  a  mere  nullity,  the  defimdant 
need  not  plead  the  matter  of  avoidance  specially,  biit  may 
give  it  in  evidence,  under  the  general  issue ;  (Ic)  or  if  the 
bond  or. condition  be  in  other  respects  incompatiUewith 
the  Stat.. 23  Hen.  6.  c.9.  and  the.  defect  appear  in  the  de-^ 
claration,  it  need  not  be  pleaded,  and  the  court  on  inotion 
will  arrest  the  judgment  after  verdict  against  the  defen- 
dant,, upon  a  plea  of  non  est  factum,  (i)    ' 

Although  it  is  irregular  to  bring  an  action  on  a  buS- 
bond,  in  a  different  court  from  that  in  which  the  original 


(e)  Morgan  v.  Sargeant,  1  B.  &  P.  58. 

(J)  Leafc  V.  Box,  1  Wils.  121. 

(g)  Warren  v.  Consett,  2  Ld.  Raym.  1500.  8.  c.  8  Mod.  lOr.  s.  c. 
2  Str,  778.  Tyndal  v.  Hutchinson,  S  Ley.  170.  Hart  v,  Weston,  5  Biirr. 
2586.  Jones  v.  Pope,  1  Saund.  38.  n.  Roberts  v.  Marriett,  2  Saand; 
187.  a.  See  Morse  v.  James,  Willes,  127.  NU  debet  to  debt  on  bond 
is  bad  on  general  demurrer,  though  perhaps  it  might  be  aided  after 
verdict,  2  Wils.  10. 

(A)  Rawlins  v.  Danvers,  5  Esp;  36.  Hutcheson  v.  Kearns,  1  Sel;w. 
N.  P.  575.  5th  ed. 

(i)  Powell  w.  Duff,  3  Campb.  181.  See  Sheldeq  ».  Hentley,  2  Show. 
160.,  Com.  Dig.  Fait.  (A.)  1.  Weeks  v.  Maillardet,  14  East,  568.^ 
Perk.  s.  118.    Texera  v,  Evans,  cited  1  Anst.  228. 

(Jk)  Thompson  v.  Rock,  4  M.  &  S.  338; 

(/)  Samuel  v.  Evans,  2  T.  R.  569. 
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action  was  commenced,  yet  the  objection  cannot  be  taken  Action  on 

under  a  plea  of  non  est  factum,  but   the  irregularity  bond. 

may  be  specially  pleaded,  or  probably  made  the  subject  of  JT*^^**^ 

a  summary  application  to  the  court  to  stay  the  proceed-  Non  estfac- 

/    V  turn. 

mgs.  (m) 

The  bail  may  plead  (n)  that  the  bond  was  taken  for  Ease  and 
«ase  and  favour,  subsequent  to  the  return-day  of  the  pro-  ^■'^~*' 
cess,  contrary  to  the  23  Hen.  6.  c.  9.  (o)  The  statute 
need  not  be  set  forth,  as  it  is  a  public  act ;  (p)  but  if  it  be 
unnecessarily  stated  and  misrecited,  the  mistake  will  be 
fatal ;  (q)  or  if  the  bond  be  void  on  the  face  of  it,  the 
plea  of  non  est  factum  will  suffice. 

The  bail  may  also  plead  no  process  issued  against  the   No  proceta 
principal,  (r)  or  that  there  is  no  affidavit  of  the  cause  of  ^^^: 
action  filed,  of  record  i(rr)  or  that  the  debt  was  levied  on  ^ja^dauft  • 

^    '  ofeauaeof 

the  principal  since  the  commencement  of  the  action.  {$)     action  fiitd. 
After  having  obtained  oyer  of  the  condition  the  bail   Comftintt ' 
may  plead  an  appearance  on  the  day  conformable  to   ^ 
the  form  and  effect  of  the  condition ;  and  that  such  ap- 
pearance they  are  ready  to  Terify  by  the  record.(9«)  This 
plea  is  termed  a  plea  of  comperuit  ad  diem;  (t)  but  if 
on  an  inspection  of  the  record,  the  appearance  is  not 


i; 


[m)  Wright  v,  Walmsby,  2  Camp,  396. 

[r^  Precedents,  5  Went.  479.  482.  2  Chit.  pi.  510.  For  other  forms 
«ee  PetersdorfiTs  Index  to  Precedents  in  Pleading — ^I'itle,  Bail-bond. 

(o)  Com.  Dig.  Pleader,  2  W.  25.     See  ante,  page  8. 

(p)  Samuel  v.  Evans,  2  T.  R.  569. 

{q)  King  v.  Marsack,  6  T.  R.  776.  Boyce  v.  Whitaker,  Doug.  94. 
In  the  latter  case,  Ld.  Mansfield  said,  ^  That  if  the  defendant  had 
unnecessarily  set  out  the  act  of  parliament,  which  it  seemed  to  him  he 
had,  he  would  hold  him  to  half  a  letter.'' 

(r)  Precedent,  ^  Chit.  pi.  509. 

(rr)  Ibid,  pi.  488. 

(0  3  Chit.  pL  493. 

($s)  Bret  V.  Sheppatd,  1  Leon.  90. 

(0  Precedents,  5  Went.  470.  478.  482.  2  Chit.  pi.  511.  For  other 
forms,  see  PctersdorfTs  Index  to  Precedents  in  Pleading— Title,  Bail- 
bond. 
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entered^  the  bond  '^Ul  be  forfeited*  (u)  When  the  issue 
depends  on  the  date  of  the  appearancej  the  Court  of  Com- 
mon Pl^asj  upon  application  by  the  plaintiff,  will  order 
the  exact  day  of  the  appearance  to  be  entered  in  the 
filazer's  book,  although  before  the  application  to  the 
court,  isBue  has  been  joined  on  the  plea  of  comperuit 
ad  diem,  (x) 

The  statute  4  &  5  Anif^,  c.  16.  requires  that  the  assign- 
m^nt  should  be  stamped  prior  to  any  action  being  brought 
thereon ;  (y)  it  is  therefore  a  good  defence  to  plead,  that 
the  plaintiff  has  declared  without  first  having  the  assign- 
ment of  the  bond  duly  stamped,  according  to  the  direc- 
tiofis  of  the  act.  {z) 

It  wa$  formerly  considered  that  bail  could  not  be  taken 
under  attachments  issuing  out  of  the  courts  of  conunon 
law  for  nonpayment  of  costs^  and  that  a  plea  disclosing 
such  circumstances  would  be  sustainable;  (a)  but  it  ap- 
pears now  to  be  settled,  that  such  bonds  are  valid  and 
effectual,  {b) 

As  mattery  of  defence  in  eqviity^(c)  or  merely  founded  on 
the  indulgence  of  the  courts  are  not  pleadable;  {d),the 
bail  cannot  plead  (a)  that  the  action  was  brought  by  the 
sheriff  for  the  benefit  of,  and  as  trustee  for,  the  sheriff's 
officer  who  arrested  the  defendant,  and  to  whom  the 
defendant  paid  the  debt  and  costs,  &c.  after  the  return- 
day,  but  before  the  sheriff  was  ruled  to  return  the  wri^ 


i: 


fti)  Corbet  w.  Cook,  Cro.  Eliz.  466. 
[x)  Austen  v,  Fenton,  i  Taunt.  23.  «  Hammond,  901.  p.  6. 
(y)  See  ante,  p.  215. 
{z)  Precedent,  5  Went.   470.      See  White  v..  Howard,  3  Taunt. 
339. 

(a)  Phelips  v.  Barrett,  4  Price,  23.  See  Studd  v,  Acton,  1 H,  Bl.  468. 

(6)  Lewis  V.  Morland,  2  B.  &  A.  66.    Ante,  p.  199. 

(c)  7  East,  153.    Tidd,  344.    10  East,  S77. 

(<Q  2  East,  44l   4  id.  311.  7  id.  153.  2  Campb.  396. 

(e;  Scholey  v.  Meams,  7  East,  147. 


cha:p.  VI.]  Ofthh  Bail-bond.  089 

and  who  accept^  the  .money  so  paid  by  the  defendant  Aetfcn  <m 
in  full   satitfactildu  md  discharge  of  the  baiUbcnd  and  bond. 
fees,  frc.  In  Offly  ti.  Warde,(/)  it  was  decided  that  the  offi-  ^^^y^^ 
cer  could  not  release  the  bondl2ioi4fh  given  for-his  use ;   Th«t  the 
and  as.he  could  not  release  tfafe  obiig^ation,  he  could  not  brought  for 
accept  any  thing  in  satisiaction  of  it.   Lord  •  Ellenborough   ^^^^^ 
said  ia  Sch^cdey  v.  Mearni^  (g)  ^'If  we  were  to  take  notice  <>ffi^'- 
of isiioh  ja  defence  as  this,  there  would  bean  end  tat  omse 
of  the  ssHiplirity  of  :tbe  oommon  law,  and  of  all  I4ie  dis- 
tinctions:  between  laiwaiid  equity.    So  that  in  no  view  of 
the. case  can  the  plest  be  svistalned.'' 

A  plela  neot .  going  tothfe  li^riti^  but  founded  on  the  Mattenof 
practice  of  the  court,  is  bad^  as  it  ndiber  denies  nor  avoids 
the  contract  as  stat^  in  th6  declarsttion ;  and  the  defendaeftt 
ouglit.to  take  advidntage  of  mete  matters  of  irreguiai'ity, 
fay  pjeadingitii^m  in.abal;enient,'orby  a  special  application 
to  the  court :  (A)  hence  to  an  action  by  the  asdgnee  iof  a 
tell-bond,  a  j^^a  that  the  caui^  was  out  of  court  for  want 
o£  a  decUcalion  before » the  assignment  of  the  bond  was 
obtained,  cannot  be  supported,  (i) 

AUhcKOghlit  b.kiffieitot  to  state  in  the dedaratibti,  that  Tfutuh^ 
the  buB^hiond  .i<^s  dicrty  assigned  liy  the  sheriff  to. the   S^ttiS^ed 
pMntiff,  aetooidiilgto:  the  fiiimof ;  this  statote,. without   according  to 
addiiigitbat  ibe  aBi^^ment  wi^  Undeo*  Jthe  bandand^sea} 
of  the  sherifr,  yet  the  defendant  may  plead  in  ^ehblttl 
tersis,  that  the ,  sheriff  did  not  asagn,  &c.  according  to 
the  ibmt  of-the  statute,  and  issue  may  be  taken  on  these 


{/)  1  tev.  235.    See  Scudamore  v,  Vandenstene,  2  Inst.  .673. 

(g)  7  Eaat,  1^2.  ^  ... 

(A)  Walmesley  v.  Macey,  5  S*  Moore,  1Q8.  See  BaU  v.  Sw^,  1  B. 
Sc  A.  893. 

(i)  Carmichael  v.  Trout|)eck;  cited  S  East,  442..  See  Saxnpsonv* 
BrowD,  2  id.  438. 
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words,  notwithstanding  tliey  involve  a  question  of  law ; 
and  it  will  be  incumbent  on  the  plaintiff  to  prove,  that 
the  assignment  was  according  to  the  statute,  under  the 
hand  and  seal  of  the  sheriff,  (fc) 

If  the  defendant  has  pleaded  ease  and  favour,  and  the 
action  is  at  the  suit  of  the  assignee  of  the  sheriff,  the 
plaintiff  should  reply,  stating  that  it  was  duly  executed, 
and  deny  the  ease  and  favour;  concluding  to  the  country 
m^ny  of  the  precedents,  contain  a  formal  traverse  of  that 
fact,  and  conclude  with  a  verification,  but  this  seems 
untechnical  and  unnecessary.  (/)  If  the  action  be  in  the 
name  of  the  sheriff  and  the  btod  is  not  set  forth  in  the 
plea,  the  plaintiff  should  pray  that  the  bond  may  be 
eivroUed,  and  then  set  it  out  and  state  that  he  was 
sheriff,  &c.,  and  the  arrest  of  the  defendant;  and  that  the 
bond  was  made  to  the  plaintiff  as  sheriff,  and  traverse 
the  ease  and  favour,  (m) 

The  replication  to  a  plea  of  no  process  against  the 
principal,  should. set  out  the  writ  and  conclude  with  a 
verification,  (n) 

To,  the  plea  of  compertdt  ad  diem  the  plaintiff  may 
reply  nul  tiel  re(K)rd,  that  is  denying  the  existence  of 
any  such  record  of  appearance  as  stated  in  the  plea,  (o) 
When  the  record  is  of  the  same  court,  the  replication 
ought  to  conclude  with  giving  a  day  to  the  defendant,  (oo) 
but  when  the  record  is  of  another  court,  the  replication 


^F 


(Jc)  Dawes  i».  Papworth,  Willes,  408. 

</)  1  Saund.  163.  n.  2  Com.  Dig.  Pleader,  2  W.  25.  See  precedent, 
2  Chit.  pi.  646.  For  other  forms,  see  Petersdorffs  Index  to  Prece- 
dents in  Pleading. 

(w)  Abney  v.  White,  Carth.  301,  302.  Blewett  v,  Appleby,  1  Lutw . 
680.  685.    See  also  1  Saund.  9.    2  id.  60. 

(n)  2  T.  R.  576.    2  Marsh.  534.  contra. 

(o)  See  1  Saund.  02.    2  id.  60.  Lill.  £nt.  498. 

(oo)  Cremer  t?.  Wicket,  1  Ld.  Raym^  559.,  Carth.  SIT.  s;  c. 
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.should  conclude  with  a  verification   and  a  prayer   of  Actioi  oh 
judgnient.(p)  bond.. 

The  replication  of  mil  tiel  record  and  giving  a  day. 


makes  a  complete  issue;  and  if  the  adverse  party  demurs,  Compcruk 
ihe  other  need  not  join  in  demurrer,  but  ou  feiiure  at  the         "^ 
day  judgment  may  be  signed.  (9). 


Evidence,  and  subsequent  Proceedings^ 

As  the  plea  of  mm  est  factum  does  not  put  in  issue 
any  other  averment  iii  the  declaration  than  the  execution 
of  the  bond,  it  will  only  be  necessary  for  the  plaintiff  to 
prove  that  it  was  executed  by  the  defendant ;  (r)  but  evi- 
dence that  a  person  of  the  same  name  as  the  defendant 
signed  and  delivered  the  bond  is  not  sufficient,  some 
proof  will  be  required  that  the  person  who  executed  il, 
not  merely  bears  the  name  but  is  the  defendant  himself.  («) 
This  additional  proof  may  be  supplied  by^  establishing  the 
signature  to  be  the  defendant's  handwriting,  and  the 
defendant's  attorney  is  competent  to  prove  this  fact,  (t) . 
The  validity  of  the  bond  being  dependant  on  the  deliA'ery 
as  well  as  the  signing  and  sealing  of  it,  the  former  must 
invariably  be  proved.(t4) 


(p)  Sandford  v.  Rogers,  2  Wils.  113.    Newberry  v,  Stradwick,  Com. 
Rep.  533.  See  1  Sauiid.  92.  n.  3.    2  T.  R.  443. 
.   (q)  Tipping  V.  Johnson,  2  D.  &  P.  302.    In  Jackson  v,  Wickes,, 
7  Taunt.  30.   2  Marsh,  354.  s.  c.  It  was  held,  that  where  a  defendant, 
in  his  replication  avers  a  record  of  the  same  court,  he  may  at  once 

?»ray  that  the  court  will  inspect  the  record,  without  giving  the  def- 
endant an  opportunity  to  rejoin  by  traversing  the  record,  and  making 
a  perfect  issue  between  the  parties. 

(r)  Hutdiison  v.  Kearns,  C.  B.  London  sittings^  T.  T.  50  Geo.  3. 
Sir  J.  Mansfield,  C.  J.  cited  1  Selw.  N.  P.  575. 

(s)  Memot  v.  Bates,  H.  4  G.  2.  Bui.  N.  P.  171. 

(t)  Duffin  V.  Smith,  Peake,  N.  P.  C.  108.  Robson  v,  Kemp,  5  Esp.  52. 
Bui  N.  p.  284.  See  Dutchess  of  Kingston's  case,  11  St.  Tr.  253. 

(ti)  Cbamberladn  V.  Stanton^  Cro.  Eliz.  122.  iLeon^  140.  Dyer 
192,  in  margin. 
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Action  M  The  executioii  of  erery  attested  iastriimeiil;  ought  to 
bond.  "  be  proved  by  a  subscribing  witness,  if  he  can  be  prodooed 
and  is  capable  of  being  examined,  (x)  Such  witness  alone 
.is  competent  to  ppove  the  executioh^  beq^use  he  may 
blE)  able  tb  staite  the  time  when  it  was  executed,  and  ex- 
plain circumstances  atte^ndihg  the  ti^saction  which  are 
unknown  to  a  stranger ;  and  for  this  reason  it  has  been 
holden  that  a  confession  or  acknowledgment  of  the  party 
executing  ^illnot  dispense  with  this  testimony,  (orj:) 
,  This  rule  of  evidence  extends  to  all  cases,  whether  the 
bond  be  an  existing  instrument,  or  cancelled,  or  lo^t,  an^ 
parol  evidence  be  giveu  of  its  contents,  Uie  sutyscribing 
witness,  if  known,  must  be  called  \  {y)  but  where  the 
subscribing  witness  is  dead  or  blind,  (jk)  or  incompetent 
to  give  evidence,  either  from  lnsanity,(a)  or  from  interest 
acquired  after  the  execution  of  the  deed,  {h)  or  from  in- 
i^my  of  character,  (c)  or  where  the  subscribing  witness  is 
absent  in  a, foreign  country,  (d)  or  out  of  the  jurisdiction 
of. the  court,  so  as  not  to  be  amenable  to  process,  (^)  or 
.^^here  he  cannot  be  found  afjfer  strict  and  diligent  in- 
quiry, (/)  qr  where  be  is  purposely  Jcept  out  of  the  way 


"  "**■  V'*'  ■■i     ■    »■  '  *  I         ■«  j  i-i  -I  I  I    n,i         I 11  »^»  wi     M    ijm.' 
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(jf)  Abbot  V,  Plumbe,  1  Doug.  216.    Sec  T  T.  R.  267.   8  East,  187. 
4  M.  &  S.  350.    1  Leach,,  C.  C,  .208..  4  Esp.  240. 

(xx)  Abbott  V.  Plumbe,  Doug.  216     Call  r.  Dunning,  4  East,  53. 

ly)  Peake,  N.  P.  C.  30.    ' 

(z)  Wood  V.  Drury,  i  Ld.  Raym.  7^.  Hok,  C.  J. 

(a)  Vm.  Abr.  tit.  Evidence  (T.  B.  48.)  pi.  !«,    Burnett  v-  T^or, 
9  Ves.  Jun.  381.    Curriie  v.  Child,  3  Campb.^83.     . 

(6)  Gos8  V.  TracjBy,  1  P.Wms.  2a7.  289.    Godfrey  ».  Norris,  1  Stia. 
3f  Swire  v.  Bell,  5  T.  R.  371. 

Cc)  jQnes  t.  Mason,  2  Stra.  833. 

(d)  Coehlan  v.  Williamson,  1  Doug.  93.  Wallis  ».  Delancey,  7  T.  B. 
S66»    Adam  V.  Kerr,  1  B.  &  P.  361. 

(c)  Prince  v.  Blackburn,  2  Ea$t,  250.  lB.8cP.^l.  Wardt;.  WeBs, 
1  Taunt,  161.  HodneHr.  Formto,  1  Stittkie,  90. 
■if)  Anon,  case,  12  Mod.  607.  by  Holt,  C.  J.  7  T.  R.  ^06.  Cun- 
liffe  v.  Se/toq,  2  Eiast,  183.  Crosby  v.  Percy,  1  Taunt.  365.  Paricflr 
V.  Hoskips,  2  Taunt.  293.  WtxM  i;i  FermcMr,  2  Camjib.Ste.  Doe  dem. 
Johnson  v,  Johnson,  2  Chit.  Rep.  196. 
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by  die  opposite  patty^  Ig)  tiie  bandwriting  of  the  attest*-  Act"»  <« 
ing  witne^  i9  evidence  of  every  thing  on  the  &ce  of  the.  bond. 
instnunettt^  the  sealing  and  delivering  will  be  presumed;  *j^^  ^  "*-^ 
and  it  will  not  be  necessary  to  prove  the  handwriting  of  Non  at 
the  defendant.  (*) 

It  16  tiot  absolutely  necessary^  that  the  witness  should 
see  the  painty  sign  or  seal;  if  he  sees  him  deliver  it  already 
signed  and  sealed^  or  merely  sealed  as  his  own  deed^  it 
will  be  i$Uffieient.  {hk) 

Th6  defendant  cannot  object  to  an  attesting  witness  a» 
incompetent  to  prove  the  execiition  on  account  of  his 
interest,  after  having  reqcidsited  him  to  attest  the  execu- 
tion,  with  foil  knowledge  of  tlie  situation  in  which  he 
dtood ;  (i)  hence  in  an  action  by  the  sheriff,  the  bound 
bailiff,  who  made  the  caf  tion,  is  a  competent  witness  to 
prove  Ae  e?ceeiilk>n  of  thn  bond,  if  he  witnessed  it  at  the 
desire  oi  the  defendiint.(X() 

The  defendiint  on  the  general  plea  of  non  est/ncttim, 
fiiay  give  in  li^dence  any  thing  which  proves  the  deed  to 
be  void  at  the  time  of  pleading,  as  erasure,  interlinfation^ 
or  material  alteration  by  the  obligor,  or  even  by  a  stranger^ 
without  the  privity  of  the  former,  (/)  o^  coverture,  (m) 
or  lunacy,  (mm)  or  intoxication,  (n)  or  that  it  wa^  exe* 

-  -  ■  — ---11    1-1.      Ill        .     Mjiji  _        ■_        I  I    I       I    I  ■  -        T- ^^_„_^^^____-^^— _^-___ 

te)  Burr  v.  Walker,  4  B.  9c  A.  697. 

(X)  Prince  v.  Blackburn,  2  East,  250.    Adam  v.  Kerr,  1  B.  &  P.  360. 
lAilwikrd  ».  T^npk,  1  Ctmpb.STS.    Wallis  e.  Delancey,  7  T.  R.  206. 

(hk)  Parke  v.  Mears,  2  B.  &  P.  53.     See  1  Phill.  Ev.  413. 

(i)  Honeywbod  v.  Peacock,   3  Camjpb.  196.     See  Sirrc  v.  Bellv 
$  T.  R.  971.  (/c)  Hofi^woo4  V.  Peacod^,  3  Camj^b.  196. 

(/)  Whelpdale's  case,  5  Co.  119.  Co.  Litt.  356.  n. 

(m)  Anon,  12  Mod.  669.  Lafnbert  u.  Atkins,  9  Caflapb.27d.  Couk 
Dig.  Pleading,  2  W.  18.    See  Dr.  Prince,  2  Campb.  1 13.    Doe  dem.. 
George  and  Frances  Jepan,  6  East,  80.  2  Smith,  236. 

(mm)  Yates  v.  Boen,  2  Stra.  1104.  Faulder  v.  Silk,  3  Cambp.  126. 
ITiompson  V,  Leaeh,  2  Salk.  675.  2  Atk.  412.  Beverley's  case,  4  Co.l23. 

(n)  Cole  V,  Bobbins,  cited  Bull,  N.  P.  172.  See  Pitt  v.  Smith, 
3  Campb.  S3.  Fen  ton  v.  HoUoway,  1  Stark.  126.  Hopewell  v.  De 
tkiua,  1  Fonb.  Eq.  67.  1  Ves.  19.  or  that  it  was  delitered  as  an 
escrow^  Stoytes  «.  Pearson,  4  Esp.  225.  I^ee  Bushell  v.  Pastnore,  6  Mod. 
217.  s.  c.    Holt,  213.    Johnson  v.  Baker,  4  B.  &  A.  440. 
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Bail  in  Common  Law  Actions,       [part  u 

cuted  before  the  condition  was  filled  up^^o)  or  dated 
and  made  after  the  return*day  of  the  process.(p) 
;  If  the  bond  be  dated  and  made  after  the  return  of  the 
writ,  it  has  been  seen. that  the  defendant  may  aroid  it  on 
nan  est  factum  ;{q)  but  if  it  be  dated  antecedent  to  the 
return  of  the  process,  though  execute  subsequent  to  ttie 
return,  the  defendant  must  plead  specially  the  fact,  and 
if  issue  be  taken  on  the  plaintiff's  replication,  that  it 
was  duly  executed,  it  will  be  incumbent  on  the  defen- 
dant to  prove  the  exact  day  the  writ  was  returnable,  and 
to  shew  that  the  bond  was  executed  previous  to  that  time* 
To  prove  the  issuing  and  return-day  of  the  writ,  an  office 
copy  should  be  adduced  in  evidence,  as  it  has  been  de- 
clared  not  sufficient  to  produce  the  praecipe  in  the  filazer's 
book,  and  to  prove  a  notice  to  produce  the  writ,  unless  it 
be  shewn  that  search  has  been  made  at  the  treasury,  and 
that  subsequently  to  the  return  day,  the  writ  has  been 
seen  in  the  possession  of  the  opposite  party,  (r) 
'  The  affirmative  of  the  issue  of  no  process  against  the 
principal,  is  sustained  by  the  production  of  a  transcript 
of  the  writ  taken  from  the  record,  and  proved  by  a  witness 
who  has  compared  the  copy  line  for  line  with  the  ori- 
ginal, or  who  has  examined  the  copy  while  another 
person  read  the  original.  {») 

The  amount  which  the  plaintiff  is  entitled  to  recover, 
is  not,  as  has  been  suggested  in  argument,  (t)  limited  to 
the  sum  sworn  to  and  cosits  y  but  the  bail  are  liable  to 
pay  the  plaintiff  the  whole  debt,  for  which  the  plaintiff 


(o)  Powell  v\  Duff,  8  Campb.  182. 
(p)  Thompson  v.  Rock,  4  M.  &  S.  338. 
(a)  Vide  ante,  p.  908.  Thompson  v.  Rock,  4  M.  &.  S.  338. 
(r)  Edmonstone  v.  Plaisted,  4  Esp.  160.    Gilb.  Ev.  40.    Bull,  N.  F. 
234;    Peake,  £v.  50.     Phil.  Ev.  312. 


(fS  M«Niel  V.  Percbard,  1  Esp.  263.    Rolf  v.  Dart,  2  Taunt.  52. 
Reia  V.  Mayson,  1  Campb.  470.    Gyles  v.  Hill,  id.  471.  n. 
(J)  Stevenson  v.  Cameron,  8  T.  R.  29. 
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might  have  had  judgment  against  the  original  defendant   Acdon  oa 
to  the  full  extent  of  the  penalty  in  the  bond ;  (u)  and  it  bond. 
seems  that  where  bail  are  let  in  upon  terms  to  try  the  'iTTTy*^^ 

*^  ^  Of  the  sum 

cause^the  money  levied  to  abide  the  event,  and  the  bail-  recoverable. 
bond  to  stand  as  a  security ;  the  bail  are  not  liable  beyond 
the  penalty,  though  the  debt  and  costs  exceed  it  after 
the  trial,  and  the  plaintiff's  Idebt  would  have  been  fully 
covered  when  the  bail  were  first  let  in  to  try  upon 
terms,  (x) 

Each  of  the  bail  are  liable  for  bis  own  costs  as  well  as   Coits. 
to  costs  in  the  first  action,  (y) 

Where  several  actions  are  brought  upon  the  bail-bond.  Execution. 
which  we  have  seen  is  discountenanced  by  the  courts 
as  unnecessary  and  oppressive,  it  is  usual  in  issuing  out 
execution  to  apportion  the  debt  and  costs  in  the  original 
action,  amongst  the  different  defendants,  so  as  to  levy  a 
part  on  each,  together  with  his  own  cost.  But  where  the 
principal  is  also  sued,  the  costs  of  the  first  action  are 
commonly  levied  upon  him  only. 


OjO  Orton  V,  Vincent,  Co wp.  71.  Mitchell  v.  Gibbons,  1  H.  Bl.  76. 
Mifflin  V.  Morgan,  2  Ld.  Raym.  1564.  Stevenson  v,  Cameron,  8  T.  R. 
29.  Jackson  v.  Hasseil,  1  Doug.  330.  Clarke  v.  Bradshaw,  1  East, 
91.  n. 

(or)  Goss  V.  Harrison,  2  Smith,  364: 

(y)  S  Saund.  61.  n.  Stevenson  v.  Cameron,  8  T.  R.  29.  Orton  v. 
Vincent,  Cowp.  71.    Mitchell  v.  Gibbons,  1  H.  Bi.  76. 
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GHAPT£B  VH, 

OF   SPECIAL   BAIL  TO  THB  ACTION, 

SECTION  I. 

GENERAL   NATURE  OF  BAIL  TO  THE   ACTION. 

In  the  third  section  of  the  preceding  chapter^  it  was 
stated,  that  if  the  defendant  did  not  appear  according  to 
the  condition  of  the  bond^  by  putting  in  and  perfecting 
bail  above  in  due  time^  a  forfeiture  of  the  bail-bond  would 
be  incurred,  and  that  the  plaintiff  might  call  on  the. 
sheriff  lo  assign  that  instrument  to  him.  It  will  therefore 
be  material.  In  the  present  stage  of  our  inqjulries,  to 
ascertain  wbdt  will  be  a  sufficient  compliawe  with  the 
condition  of  the  bond>  so  as  to  exonerate  the  bail  to  the 
sheriff,  and  obviate  the  consequences  detailed  in  the 
former  chapter. 

As  the  bond  is  conditioned  for  the  defendant's  appear- 
ance in  court  on  the  return  day  of  the  process,  U  is  obvi- 
ous that  in  strictness  of  law  nothing  can  be  a  perfemance 
of  that  condition,  but  effecting  what  is  technically  termed 
an  appearance,  (a)  This  is  accomplished  by  putting  in 
special  bail  to  the  action  or  bail  above,  as  they  are  in 
general  denominated  in  contradistinction  to  bail  below, 
or  bail  to  the  sheriff.  Bail  above  or  special  bail  may  be 
defined  to  be  persons  who  undertake  generally,  or  in  a 

(a)  Hariison  r.  Davies,  5  Burr.  2684.  unless  the  defendant  has  sur- 
rendered before  the  return  of  the  writ  to  the  sheriff,  6  T.  R.  753.  7  id. 
122.  1  Taunt.  425.  8  T.  R.  465.  505.  Callaway  v.  Seymour,  E.  T. 
42.  Geo.  3.  K.  6.  cited  Tidd's  Prac.  ^48.  See  ante,  249.  In  Fowell 
V,  Leo,  1  Taunt.  425.  the  Court  of  Common  Pleas  deviated  from  this 
rule,  and  permitted  the  defendant  to  pay  into  court  a  sufficient  sum 
to  cover  the  debt  and  costs^  instead  of  givmg  bail. 
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sum  certain,  that  the  defendant^  if  convicted,  shall  satisfy   Sw^uS* 
the.plaintiff  or  render  himself  to  prmer  custody,  accord^   ^p  the  «c^ 

tion. 

ing  to  the  established  practice  of  the  court  in  which  the 
recognizance  (the  security  required)  shall  be  taken  and 
recorded. 


SECTION  II. 

,  WAIV£R    OF  THB   RIGHT  TO   BAIL. 

^  Although  the  plaintiff  in  general  is  entitled  to  the 
security  of  baii,  there  are  certain  acts  of  irregularity 
which,  according  to  the  practice  of  the  courts,  will  con- 
stitute a  waiver  of  the  right,  such  as  delivering  a  decla- 
ration in  chief  before  bail  has  put  in,  demanding  or  ac- 
cepting a  plea  after  delivering  a  declaration  de  bene  esse, 
or  by  talcing  any  other  subsequent  step  in  the  cause, 
before  the  defendant  has  fulfilled  his  prior  duty  of  put- 
ting in  bail  to  the  action.  (6) 


■  I  i.;iii  f  I'l     •  I   .■rryy.yi^i 


SECTION  in. 

'  •  »  - 

NUMBER  OR  PS^LSOMS   R^aUlRBD. 

Thb  bail  must  be  two  or  more  responsible  persons. 
One  is  not  considered  sufficient  even  for  the  purpose  of 
rendering  the  defendant  ;(c)  and  in  general,  there  are  two 


(b)  Lister  v.  Wainhouee,  Bar&es,  98.  1  Sel.  Prac.  156.  See  the  K»g 
V.  the  Sheriff  of  Ldndoiiy  1 D.  &  R.  163. 

(c)  Steward  v.  Bishop,  Bam^Sy  00. . 
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Number  of  only;  tbougb  in  tbe  Court  of  King's  Bench^(ct)  or  £z- 
^Irad."^  chequer^  (e)  where,  from  the  magnitude  of  the  demand, 
it  may  be  evident  that  no  inconvenience  could  accrue  to 
the  plaintiff  from  having  to  seek  small  and  inconsiderable 
sums  from  many  parties^  those  courts  have  permitted 
three  or  four  persons  to  become  bail,  in  different  sums, 
amounting  in  the  aggregate  to  double  the  amount  sworn 
to.  But  the  practice  is  said  to  be  different  in  the  Com<» 
mon  Pleas.  (/) 


SECTION  IV. 


WHO  MAY  OR  MAY  NOT  B£  BAIL  lt>  THB  ACTION, 

General  ^^  ^^  ^  general  principle  to  which  an  undeviating  adhe- 

justification,  rcuce  is  Observed^  that  to  qualify  a  person  to  be  bail^  he 
must  either  be  a  freeholder  or  housekeeper,  liable  to  the 
ordinary  process  of  courts  of  justice^  and  bond  fide  worth 
double  the  amount  of  the  sum  sworn  to,  or  one  thousand 
pounds  beyond  that  sum,  if  it  exceed  one  thousand  pounds 
after  the  payment  and  discharge  of  his  debts.  If  there  be 
more  than  two  bail^  they  must  respectively  be  possessed 
after  the  liquidation  of  their  debts^  double  tbe  aliquot 
portion  of  the  amount  for  which  they  have  become 
responsible.  Although  the  preceding  requisites  are  the 
usual  qualifications  required  to  render  persons  com- 
petent to  be  bail^  and  every  person  who  does  not  possess 
them  is  incapable  of  being  admitted  as  such;  yet  the 


{d)  Anon.  Loffty  26.  t5S.    NuUer  v.  Jenkins,  cited  1  Fort.  138.  SeL 
Prac.  169.    Jell  v.  Douglas^  1  Chit  Rep.  601. 
(e)  De  Tastel  v.  Kroger,  Wightw.  Ijo.  Forrest^  138. 
(/)  Alleyn  t?.  Keyt,  2  Bl.  Rep,  112a. 
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conyerse  of  the  proposition  is  not  tenable,  that  all  who   Who  may 
do  possess  them  are  necessarily  qualified.  Various  causes  beblfnto^ 
have  induced  the  courts  to  exclude  different  classes  of  ^^'^  *^^^' 
the  community  from  being  received  as  bail^  and  as  the 
grounds  of  disqualification  are  numerous  and  connected 
with  minute  distinctions,  it  is  proposed  in  the  present  sec-> 
tion  to  consider  them  under  the  twofold  divisions  of  per- 
sonal and  temporary  incapacity.    And  while  attempting 
to  define  them,  to  notice  the  exceptions  which  have  on 
different  occasions  been  introduced.' 

The  King  and  the  Royal  Family,  {g)  the  servants  of  j^  p^^. 
the  King,  {h)  peers  of  the  realm,  (i)  ambassadors  and   ^y^^^- 

pacity. 

their  servants,  (ft)  members  of  the  House  of  Commons,(I) 
officers  of  the  different  courts  of  justice,  (m)  or  persons  liv- 
ing within  the  verge  of  the  palace,  (n)  being  respectively 
exempt  from  the  ordinary  process  of  the  law, .  are  in- 
competent to  justify  as  bail. 

It  is  a  rule  in  all  the  courts  that  no  attorney  or  any  Attorney. 
other  person  practising  as  such,  shall  be  bail  in  any  suit 
or  action  d^ending  therein,  (o)  This  salutary  regulation 
was  introduced  for  the  benefit  and  protection  of  attorneys 
agunst  the  importunities  of  their  clients,  and  has  been 
adhered  to  with  inflexible  rigour.  It  has  been  described 
as  being  not  only  beneficial  to  the  attorney,  but  advan- 
tageous to  the  suitor,  (p)     In  one  case  it  was  suggested, 

ig)  Vide  ante,  p.  41. 

CA)  Anon,  1  D.  &  R.  137. 

ft)  Burton  v.  Atherton,  S  Marsh,  939,  et  vide  1 V.  &  B.  908. 

(k)  Vide  ante. 

(f)  Graham  v.  Sturt,  4  Taunt.  998.    Duncan  v.  Hill,  1  D.  &R.  196. 

(m)  See  ante,  p.  66.  In  Button  v.  Wolstead,  9  Chit.  Rep.  77.  one  of 
the  60  sworn  clerks  of  the  Six  Clerks  Office,  was  allowed  to  justify  as 
bait;  but  his  exemption  from  ordinary  process  was  not  adverted  to. 
See  ante,  p.  66.  n.  (g)  1  Sid.  68. 

(n)  9  BL  Rep.  956.    See  1  Sel  Prac.  171. 

(o)  B.  R.  M.  1654.  R.  M.  6  G.  9.  R.  M.  14  G.  9.  Doug.  466.  n. 
Cowp.  898. 

(p)  1  Chit.  Rep.  7 15,  n. 
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"Who  may 

or  may  not 
be  bail  to 
the  action. 

Ist.  Perso- 
nal incapa- 
city. 
Attorney. 
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tbat  the  rule  did  not  apply'to  an  attorney  not  coiicenied 
in  the  same  caute,  but  the  ground  of  obgeotion  appeal^ 
to  be  more  general^  and  this  diittnction  has  been  rapa* 
diated.  (i;)  The  rule,  however,  is  confined  to  practising 
attorneys,  for  where  one  of  the  proposed  bail  biid  for^ 
merly  been  an  attorney,  but  bad  not  practised  or  renewed 
bis  certificate  for  six  years  atiterior  to  the  time  of  bis 
be<^oming  bail,  he  was  considered  competent,  (r ) 

According  to  the  practiceof  the  Court  of  King's  Bencfa^ 
a  certificated  attorney  may  be  put  in  as  bail,  («)  and  the 
plaintiff  cannot  consider  the  bail  as  a  nullity,  and  take  an 
lissigament  of  the  bail- bond,  b\it  must,  enter  an  except 
tion  and  oppose  him  on  the  ground  of  his  incapacity, 
when  he  attends  to  justify  ;(f)'tbongh  in  the  Commdn 
Pleas  a  different  rule  of  practice  appears  to  obtinn,  as 
the  plaintiff  in  that  court,  it  is  said,  may  treat  sil^  ba3 
as  a  nuiiity,(u)  but  the  propriety  of  this  doctrine  has  becD 
much,  doubted  }{x)  and  in  a  recent  case  it  was  decided 
that  where  an  attorney  has  been  allowed  to  justify  with- 
out  opposition,  that  court  will  not  ^et  aside  the  rule  for 
the  allowance  of  the  hvA\.(y)  And  in 'the  Common  Fleas, 
as  well. as  in  the  King's  Bench,  an  JEttlx^mey  may  becooie 


(9.)  Anon,  1  Chit.  Rep.  714. 

(r)  Anon,  1  Chit.  Rep.  714.  n.  See  the  King  v.  the  SherifFof  Surry, 
«  East,  182.    Bell  v.  Gate,  1  Taunt.  162.    See  ante,  p.  69. 

(s)  Anon,  1  Chit.  Rep^  714.  In  Thomson  v.  Roubell^  S  Dove. 
467.  n.  the  court  said  that  the  hail-piece  was  sot  void;  the  attorney,  al- 
though be  ought  not  to  have  been  bail,  and  was  pumshable  by  the 
court,  was,  notwithstanding,  liable  to  the  plaintiff,  who^  by  not  ob- 
jecting, bad  accepted  his  security. 

(/)  The.  King  v.  the  Sheriff  of  Survey,  8  East,  181.  FoxaUv.  Bower- 
man,  id.  183. 

(tt)  Fen^on  V.  RuggLes,  1  B.  &  P*  356.  Wallace  v.  Afrowfltaulh,  ii  id* 
49.  Allingham  t;.  Flower,  id.  246.  Redit  r«  Broomhead^  id.  564. 
Jackson  v.  Hillas,  £.T.  456.3.  cited  iTaMnt.ldd.  Richie tr.  Gil- 
bert, 1  Taunt  ia4.  n. 

[x)  1  Taunt.  163, 164. 
/)  Bell  v.  Gate,  1  Taunt.  162. 
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bail  pro  forma,  in  order  to  surrender  the  defendant  with-  ^^^^^  may 

or  may  not 

ou  t  justifying  («)  be  t>aii  to 

Notwithstanding  an  attorney  is  prohibited  from  being  i^l^*^"^/ 
bail^  and  an  infringement  of  the  regulation  might  subject   1st.  Peno- 
him  to  penalties^ ,  he  will  be  liable  to  an  action  upon   ^011"^' 
the  recognizance,  (a) 

The  rule  interdicting  an  attorney  from  being  admitted   Attoraey't 
as  bail^  extends^  to  his  clerks^  whether  they  be  articled  or 
not ;  (fi)  and  the  rule  is  equally  applicable^  though  the 
party  is  not  in  the  service  of  the  defendant's  attorney ;  (c) 
but  there  appears  to  be  no  objection  to  a  clerk  becoming, 
bail  for  his  employer,  (d) 

As  great  inconvenience^  not  unmixed  with  oppres*  Sheriff's 
sion,  (e)  had  frequently  arisen  from  the  practice  of  allow*  °®"''  **^* 
ing  officers  concerned  in  the  executipn  of  process  to  be- 
come bail^  the  courts  by  a  general  rule  ordered^  ^'  that  no 
sheriff's  officer^  bailiff,  or  other  person^  concerned  in 
the  execution  of  process,  should,  be  permitted  or  suf* 
fered  to  become  bail  in  any  action  or  suit  depending 
therein."  (/) 

,  This  rule  is  confined  to  persons  actually  and  necessarily 
concerned  in  the .  execution  of  process ;  hence,  it  is  not 
a  sufficient  ground  for  rejecting  a  person  as  bail,  that 
he  is  described  "  of  A.  in  the  county  of  B.  gaoUkeeper," 


iyi»»»<.l      II  »      »»— y  ^    ti    I      — ■M^^— fc^« 


,  {s)  PercuriEm,M.T.4S.G.3.K.B,citedTidd»  270. 7^ edit  n.  BeU 
V.  Gate,  1  Taunt.  103.    Vide  Richardson  v.  Murray,  2  Bl.  Eep.  1179. 

(a)  Harper  t>.  Tahourdin,  1  Chit.  Rep.  714.  n.  On  such  a  recogni- 
zance, he-TBust-  be^cied-by  IemH  as  an  attorney,  How  v.  Brtdgewater, 
1  Barnes,  117. 

(6)  Boulonge  t;.  Vantum,  Cowp.  826.  Doug.  466.  n.  Lahig  v.  Cun- 
dale,  1  H.  Bl.  76.  Cornish  v.  Ross,  2  id.  •  349.  Stoneham  v.  Pink, 
d  Price,  263.    Fenton  v.  Ruggles,  I  B.&  P.  356. 

(c)  Redit  V.  Broomhead,  2  &•&  P.  564. 


(d)  Dixon  V.  Edi^fards,  2^  Anstr.  366, 


[e)  Doldem  v.  Feast,  2  Stra.  890.   Barnard,  K.  B.  417.  s.  c.    Anon, 
Lofit/ 153.     (/)H.T.  aOeo^d.  Reg<  7^C.  B.  l4Geo.  2.  Reg.  2.  K.  B. 
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Infants  and 
feme  co- 
vertt. 


Incompe- 
tency from 
infamy  of 
character. 
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as  it  did  not  appear  that  the  party  was  the  county  gaol- 
keeper^  but  might  only  be  an  officer  of  a  particular  corpo- 
ration ;  though  being  immediately  connected  with  the 
execution  of  process^  will  suffice  to  bring  the  party  within 
this  rule^(g)  and  accordingly  in  Bollandv.  Pritchard^(^^) 
a  person  merely  employed  to  summon  juries  was  rejected 
as  being  a  sheriff's  officer,  with  the  letter  of  the  first  part 
of  the  rule ;  and  in  Hawkins  v.  Magnall//i)  the  keeper  of 
the  Poultry  Compter  was  considered  incapacitated^  on  the 
ground^  it  would  seem,  of  being  within  the  latter  words  of 
the  rule,  viz.  '^  other  persons  concerned  in  the  execution 
of  process."  A  Marhalsea  Court  officer,  (i)  turnkey  of  the 
King's  Bench  Prison,  (fc)  have  respectively  been  rejected. 
The  prohibition  extends  to  officers  of  a  different  court, 
as  well  as  of  that  in  which  the  action  is  brought ;  (/) 
and  notwithstanding  the  plaintiff  may  consent  to  waive 
the  objection,  the  bail  must  be  rejected  to  preserve  an 
uniformity  in  the  practice,  (m)  The  consequence  of  put- 
ting in  an  attorney's  clerk  or  sheriff's  officer  as  bail,  is 
the  same  as  already  noticed  with  regard  to  attorneys,  (n) 

As  the  contracts  of  infants  (except  for  necessaries)  are 
voidable,  and  of  married  women  absolutely  void,  neither 
infants  (nn)  nor  feme  coverts  can  be  bail. 

Persons  who  cannot  be  credited  on  oath  from  want  of 
moral  rectitude,  or  whose  credibility  has  been  destroyed 
,  by  a  conviction  for  some  infamous  crime,  are  incapacitated 

from  becoming  bailj  (o)  as  where  the  party  hsis  been 

— . '        f.  "   ' 

(g)  Faulker  v.  Wise,  9  B.  &  P.  150.  (jgg)  2  BL  Rep.  799. 

(h)  Doug.  466. 

(0  BoUand  v.  Pritchard,  «  BL  .799. 
(k)  Daly  V.  Brooshoft,  2  D.  &  R.  359. 

(t)  Per  BuUer,  J.,  Hawkins  v.  Majpall,  Doug.  4/dQ.  (m)  Ibid, 

(n)  Banter  v.  Levi,  1  Chit.  Rep.  714.    See  ante,  p.  370. 
(tia)  Prac.  Reg.  68. 

{o)  As  to  the  offences  which  will  have  this  effect,  see  1  Phil.  £v«  S3. 
Sd  edit.    Peake,  £v.  124. 


OHAP.  yii.J       Of  Special  Hail  to  the  Action.  273 

^convicted  of  penury,  (p)     But  the  circumstance  of  th«   ^^^^  ""y 

or  may  not 

bail  having  been  transported  thirty  years  ago,  creates  no  be  bail  to 
disability,  the  period  of  his  transportation  having  duly 
expired,  (q)                                                                     * 

The  preceding  grounds  of  incompetency  of  parties  to  2d.  Tempo- 

nry  inca*' 

beconoe  bail,  were  all  of  a  personal  description.    The  paaty. 
inability  originating  from  temporary  causes  is  now  to  be 
investigated.     In  treating  of  this  subject  it  is  proposed 
to  consider,  first,  the  incapacity  arising  from  not  being  a  • 
housekeeper  or  freeholder ;  secondly,  from  insufiiciency 
of  property;  thirdly,  from  other  causes. 

The  general  qualification  of  bail,  it  has  already  been  Not  bans  a 
shewn,  is,  that  they  should  be  housekeepers  or  free-  keeper,  &e. 
holders.  The  term  "  housekeeper,"  in  its  ordinary  accepta*    Houie- 

keeper. 

tion,  conveys  the  idea  of  master  of  a  fiimily  ;  but  in  its 
legal  sense,  with  reference  to  the  qualification  of  bail,  it 
means  a  person  actually  occupying  part  or  the  whole  of 
a  house,  being  the  party  responsible  to  the  landlord  for 
the  entire  rent,  and  assessed  or  liable  for  the  parochial 
rates  and  King's  taxes.  Requiring  the  bail  to  be  house- 
keepers, is  a  salutary  rule,  as  it  excludes  persons  who  have 
not  a  fixed,  permanent,  and  known  residence,  (r) 

The  bail  must  be  in  actual  possess^ion  of  part  or  the 
'whole  of  the  premises  in  respect  of  which  he  derives  his 
legal  appellation  of  a  housekeeper.  For  where  the  bail  had 
quitted  the  house  in  which  he  had  formerly  resided,  and 
had  taken  another,  but  had  been  prevented  from  obtain- 
ing possession  from  a  death  in  the  &mily  of  the  outgoing 
tenant,  he  was  holden  to  be  incorapcteiit,  as  he  could  not 
conscientiously  swear  that  he  was  a  housekeeper,  {b)  and 


</>)  The  King  v.  Edwards,  4  T.  R.  440. 

{q)  Hatfield's  Bail,  2  Chit.  Rep.  98.  As  to  party's  competency  being 
restored,  see  1  Phil.Ev.  29. 5d  edit, 
(r)  Anon.  Lofft,  148. 
(s)  Bold*s  bail,  1  Chit.  Rep.  288. 

T 
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whom^  ^  party  baviog  been  %  honsekeeper  at  tbe  tioie  be 
be  bail  to  Agreed  to  bec<HDe  bail>  is  neverihdesB'disqualifiedy  if  he 
^w!!!w  ^^  ^^^  actually  invested  with  that  character  at  the  time  he 
Hotise-         appears  to  justify.  (/) 

^^^'  It  is  «0t  material  that  tbe  bail  should  have  the  exehisive 

possession  of  the  house,  provided  be  resides  on  the  pre* 
mises^  and  is  responsible  for  the  taxes  «od  entire  rent. 
Tbe  latter  qualification  is  essential ;  for  iviiere  the  bail  <^c-- 
cupied  every  room  in  tbe  bouse  but  one  apartmefl^  wbidi 
was  reserved  by  the  landloril  for  his  own  accommodation, 
he  paying  all  the  taxes^  it  was  bolden^  under  these  cireuna* 
stances^  that  be  could  not  be  considered  as  a  house- 
keeper, (u)  So  bail  was  rejected  who  bad  taken  a 
bouse  and  afterwards  underlet  it  to  SAotber^  who  paid  tbe 
taxes,  and  let  tbe  first  floor  to  tbe  bail ;  but  tbe  landlord 
Defiising  to  accept  the  under-^tenant,  die  rent  for  the 
whole  of  tbe  premises  was  paid  by  the  latter  to  tlie  bail, 
who  paid  it  over  to  the  landlord ;  (;r)  though  it  is  to  be 
remarked  that  in  Hemming  v.  Plenty9(y)  bail  was  const* 
dered  competent,  notwithstanding  tbe  party  did  not  live 
in  the  house  in  which  he  was  described  in  the  notice,  it 
being  tbe  manufactory  of  himself  and  partner,  the  laHer 
only  residing  there;  this  decision  proceeded  on  the 
ground,  that  if  persons  thus  situated  were  to  be  consi- 
dered incompetent,  it  would  lead  to  the  rejection  of  many 
responsible  persons,  living  at  a  distance  firom  the  bouse 
in  which  their  business  was  conducted. 

The  rent  paid  by  the  tenant  must  be  for  a  distinct  and 
separate  dwelling,  and  not  for  part  of  a  larger  buitdinsr* 
although  between  tbe  one  and  tbe  other  there  ia  no  in* 
ternal  communication ;  hence,  a  party  who  rented  a  tap 

(0  Anoo.  1  Chit.  Rep.  6. 
(«)  Slade's  bail,  1  Chit.  Eep.  502. 
{x)  Anon.  1  Chit.  Rep.  502. 
{y)  1  B.  Moore,  520. 
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adjohimg  to  a  tavern,  and  which  formed  part  of  the  latter  ^^,"|2^ 

liuHding,  was  considered  only  an  inmate  or  lodger,  and  ^  ^".^ 

-  -  .  .  the  actioR. 

not  a  housekeeper,  {z) 


A  person  living  in  a  house  divided  into  several  diiftinct 
sets  of  residences,  but  a  principal  occupier  paying  the 
rent  and  taxes  of  the  whole,  cannot  be  bail ;  though  it 
seems,  persons  living  in  chambers,  where  each  set  of 
apartments  constitute  a  distinct  and  independent  dwelling, 
and  each  occupier  is  assessed,  and  liable  for  his  separate 
parochial  rates  and  taxes,  would  aot  be  rejected  (a) 

Under  peculiar  circumstances,  a  peison  occupying  a 
house  for  a  limited  period,  for  which  he  pays  neither  rent 
nor  taxes,  is  admissible ;  as  where  the  party  proposed  as 
bail  was  allowed  a  hous^  to  live  in  during  the  period  of 
bis  employment  by  the  commissioners  superintending 
some  public  works,  exempt  from  any  charge  whatever, 
tie  was  holden  compet^t.  {b) 

It  is  not  essential  that  the  party  should  have  been  actually 
assessed  to  the  taxes  und  parodual  rates ;  it  is  sufficient 
if  he  be  chargeable.  <c) 

If  the  bail  be  a  housekeeper  or  freeholder,  the  amount 
of  the  rent  of  ttieir  houses  or  annual  value  of  their  free- 
iiolds  is  not  material,  (d) 

The  plaintiff  may  waive  the  qualification  of  the  baU 
l>eing  housekeepers  or  freeholders ;  («)  hence,  a  bene- 
ficial leaseholder  has  been  admitted  by  consent  (/) 

Persons  are  incapacitated  from  becoming  bail,  who  HuufRdeiicy 

®^  property. 


(g)  Walker's  bail,  1  Chit.  Rep.  316.    In  this  case  it  appeared  tha^ 
the  licence  for  the  tap  was  taken  out  in  the  name  of  the  tavern  keeper' 
(a)  Lomax's  bail,  M.  T.  K.  B.  1825.  MS.    Stapleton's  bail,  id.  MS- 
^)  Williams  v.  Dethick,  2  Price,  8. 

(c)  Anon.  LofFt,  328.    As  to  the  eflTect  of  being  unable  to  pay  the 
'tezes,  see  post,  p.  279. 

(d)  Anon.  Lofit,  148. 

le)  Saggers  v.  Gordon,  5  Taunt.  174. 
(/)  Anon.  2  Chit.  Rep.  96. 
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Who  may  are  Dot  respectively  worth  double  the  amount  of  the  sum 
bebjiito  endorsed  on  the  writ,  or  one  thousand  pounds  beyond 
the^tiwu^  the  sum  endorsed,  if  it  exceed  1000/.  after  the  complete 
Insufficiency  payment  and  discharge  of  all  their  debts.  The  particular 
o  property,    gp^^j^g  ^f  property  in  respect  of  which  the  qualification 

to  become  bail  is  created,  is  not  material,  provided  it  be 
in  the  party's  own  right,  within  the  jurisdiction  of  the 
court,(g-)  and  liable  to  the  ordinary  process  of  the  law.(/i) 
The  locality  of  the  property  is  stated  in  some  cases  to 
be  material ;  (i)  but  from  other  authorities  it  may  be  col- 
lected that  the  rule,  requiring  the  property  to  be  within 
the  jurisdiction  of  the  court,  should  not  be  invariably 
enforced.  Hence,  in  a  variety  of  instances,  bail  have  been 
admitted  where  the  property  has  been  wholly  abroad,  or 
partly  abroad  and  partly  in  England.  A  distinction  has 
perhaps  been  correctly  taken,  though  it  does  not  appear 
to  have  been  the  criterion  adopted  by  the  courts,  be- 
tween the  admissibility  of  a  British  subject,  resident 
here,  in  respect  of  property  out  of  the  jurisdiction 
of  the  court,  and  foreigners  domiciled  abroad;  with 
regard  to  the  former,  it  should,  seem  that  the  circum- 
stance of  his  not  having  property  in  this  country  subject 
to  the  process  of  the  court,  constitutes  no  objection  to  his 
becoming  bail ;  for  otherwise,  a  person  who  had  pro- 
perty  in  the  funds,  which  cannot  be  taken  in  execution* 
would  not  be  sufficiently  qualified ;  though  with  regard 
to  the  latter,'  the  objection  appears  reasonable  and  well 
founded,  {k)  as  neither  their  property  nor  persons  are 
within  the  reach  of  the  process  of  the  court ;  but  as  the 


(g)  Anon.  «  id.  97. 

(A)  1  Sel.  Prac.  161.    Dobson's  bail,  H.  T.  1823.  MS. 
(t)  Boddy  V.  Leyland,  4  Burr.  25a6,     Wightwick  v,  Pickering,  For- 
rest, 138.  Anon.  Lofft,  34.  147.  Graham  v.  Anderson.  4  M.  &  S.  371. 
(Jc)  1  Chit.  Ri  p.  ^06.  n. 
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decisions  on  this  subject  are  conflicting,  it  may  be  useful  ^^^  ^^r 
to  consider  the  cases,  1st,  with  reference  to  the  property  be  bail  to 
being  wholly  abroad ;  2dly,  with  reference  lo  the  property  ^^^  ^^^' 
being  partly  abroad  and  partly  in  this  country. 
'  In  Smith  t>.  Scandrett,  (/)  where  one  of  the  bail'  had  Property 
estates  in  Antigua,  but  no  effects  in  England,  the  court  abroad. 
declared  that  merely  having  no  property  in  England, 
was  not  of  itself  a  sufiicient  objection  without  other 
auxiliary  circumstances ;  and  upon  this  principle  it  was 
decided,  that  foreigners  of  credit^  who  have  but  few  ef- 
fects in  England,  may  be  admitted  as  bail,  more  espeeially 
where  it  appears  that  the  original  defendant  is  an  alien. (m) 
Where  one  of  the  bail  was  a  Portuguese,  and  owner  of  a 
ship  which  had  for  two  years  been  trading  between  Lon- 
don and  Boulogne,  and  had  then  sailed  for  Cadiz,  fi*om 
whence  she  was  expected  to  return,  and  was  insured  in 
London ;  the  Court  of  King's  Bench  admitted  the  bail, 
although  it  did  not  appear  that  he  had  any  effects  in  Eng- 
land, in)  But  in  Boddy  v.  Leyland,(o}  bail  who  were  pos- 
sessed of  land  in  the  colonies,  were  not  considered  suf- 
ficiently qualified ;  (p)  so  in  the  Common  Pleas,  bail  stat- 
ing himself  to  be  a  tenant  by  the  curtesy  of  lands  in  the 
Isle  of  Man  was  rejected,  (pp) 

When  some  of  the  effects  of  the  bail  are  in  England   ^^'^ 
and  some  abroad,  the  parties  may  be  received  as  compe-   abroad  and 
tent.    In  Beardmore  v,  Phillips,  (9)  the  bail  was  admitted   England. 
to  be  qualified  in  respect  of  property,  consisting  partly  of 
cash  and  partly  of  a  freehold  house  at  Gibraltar ;  the 

same  practice  was  adopted  in  Graham  v,  Anderson,  (r) 

-      -       -      -  — — ^-^— ^— — 

,    (/)  1  Bl.  Rep.  444.  (w)  Christie  v.  Tilleul,  %  Bl.  Rep.  1323. 

In)  Colson  V.  Carhordy,  cited  Tidd,  295. 7th  edit. 
\o)  4  Burr.  2526. 

(^)  See  Wightwick  v,  Pickering,  Forrest,  138.  Anon.  Lofl't,  34. 147. 
(/^)  Tansey  i>.  Napies,  8  Taunt.  148. 

(9)  4  M.  &  S.  173.  more  fully  reported  in  1  Cliit.  Rep.  285.  n. 
(r)  4M.  &S.  371. 
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Who  may     and  ill  tbat  case.  Mr.  Justice  Bay  ley.  after  tlie  bail  had 

or  may  not 

^  bail  to  been  allowed^  said,  ^^  that  he  had  looked  mto  the  eases, 
\^^^^^  and  that  they  were  co»tradietory,  and  that  it  amst  not 
:^roperty       be  taken  for  granted  that  a  party  ean  justify  in  respect  of 

initly 

abroad  and  property  abroad,  when  he  has  bo  other  property/'  («) 
miuMi!  Where  part  of  the  property  was  daily  expected  in  a  ship 
from  Buenos  Ay  res,  tlie  bill  of  lading  having  already 
arrived,  the  bail  was  admitted.  (I) 
Bankruptcy.  Bankruptcy  does  not,  in  general,  incapacitate  a  party 
from  becoming  bail,  if  he  has  regularly  obtained  his  cer* 
tificate,  and  is  in  other  i*espects  duly  qualified,  (u)  But 
uncertificated  bankrupts,  {s)  or  persons  who  have  failed 
a  second  time,  and  have  not  under  the  second  commisaon 
pud  fifteen  shillings  in  the  pound,  their  future  effects 
continuing  liable,  are  not  admissible  ;(y)  notwithstanding 
it  may  appear  that  eighteen  years  have  elapsed  since  Che 
first  compoi^tion  with  the  creditors,  and  nine  years  since 
the  bankruptcy,  (z) 

Even  persons  who  have  obtained  thehr  certificates,  have 
been  deemed  incompetent,  firom  •  extreme  ignorance  of 
the  state  of  their  affairs ;  as  where  the  bail  was  possessed 
of  considerable  property,  but  dkl  not  know  whether  his 
estate,  under  a  recent  bankruptcy,  had  paid  any  divi* 
dend.  (a)  So  a  bankrupt  who  bad  bees  arrested  several 
times  since  the  issuing  of  the  commission,  was  re- 
jected, (b)  so  one  did  not  know  whether  during  the 


■"*■ — -.-1-^^^^.^—  ....■.■..rf  ■■     ......  — ^^ — ^^^ .  -  -  -  ^  ^j 


(s)  Lery's  bail,  1  Chit.  Rep.  285.  n.  (t)  Welsford's  bail,  id.  a 

(i«)  Smith  V.  lloberts,  1  Chit.  Rep.  9.  2  id.  78.  (*)  Id. 

(v)  Mountain  V.  Wilkins,  1  Tidd.  205.  7th  edit.  Smith  v,  Uob#rts, 
1  Chit.  Rep.  9.  Wade's  bail,  id.  293.  It  seems  that  bail  under  such 
eircumstances  would  be  competent,  if  they  could  swear  they  were  worth 
the  necessary  siini  after  payment  of  their  just  debts,  and  after  paymtot 
of  the  fifteen  shillings  in  the  pound  upon  the  debts  from  which  they 
hanre  been  discharged  under  the  commission. 

{z)  Wade's  bail,  1  Chit.  Rep.  293. 

(a)  Probates  bail,  1  Chit.  Rep.  286.    But!6r*8  bail,  2  Chit.  Rep.  78, 

(6)  Rawlins's  bail,  1  Chit.  Rep.  3. 
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intarval  betwecot  his  bankruptcy  and  oblatnimr  bis  cer-   ^^  "»*y 
tiBcaile,  he  hadi  or  had  not  justified  as  bail,  (e)  be  Wii  ta 

Persons  who  hare  taken  the  benefit  of  the  insolveBt  ^^|]^j^^^ 
aet^  are  preehided  from  becoming  bail,  a&  their  fitture   loMivtitt 
effects  Gontinne  liable,  (d)  nnless  ibe  debts  ftom  whidi 
they  were  dischaqfed>  under  the  statiHOi.  have  sinee  been 
paid,  {e) 

Besides  the  two  preceding  instances  of  public  and  de-  implied 
clared  insolvency^  there  are  other  fiiots  of  a  doubtftil  bau!^^ 
and  equivocal  description,  from  which  the  party's  inca- 
paoity  to  pay  the  amount  for  which  he  has  become  bail, 
i^ay  be  inferred  ;  as  where  the  bail  had  permilited  bi& 
firther  to  receive  parochial  relief,  (/)  or  allowed  hisi 
children  to  be  8i:^ported  in  the  workhouse,  (g)  or  re-, 
cently  arrested,(ft)  or  was  liable^  upon  outstanding  4i»« 
honoured  bills  («}  not  renewed,  or  the  right  of  proceed-^ 
ittg,  on.  those  securities  suipiefided,  (k)  or  was  unable  to 
pay  his  arrears  of  the  King's  taxes,  (Q  or  had  been  bail 
before  in  other  actions,  but  did  not  know  Ia  bow  many„ 
and  for  what  sums,  (m)  or  pretonded  to  be  able,  but  waSv 
unwiHing  to  pay  his  own  debts,(n),  or  had  requested  time, 
to  discharge  a  small  demand,  (o) 

When  perscms  have  been  once  rejected  as  mcompetent^  Persons  be- 
it  is  a  fixed  and  immutable  rale,  that  tibey  cannot  after.  ^^Zt 
wards  be  admitted,  notwithstanding  their  pe€uniai,*y  eir* 
cumstMices  may  have  improYed,  and  tbey  may  have  be- 
come affluent,  or  the  other  grounds  of  their  discfaalifica- 

(c)  Bennet's  bail,  1  Cbit.  Rep.  289. 

{d)  Smith  V,  Roberts,  1  Chit.  Rep.  9.  Gould  «.  Berry,  id.  14^ 

(e)  Curtis  v.  Smith,  1  Chit.  Rep.  1 16.  Spurdens  v,  Mahoney ,  id.  309.  n. 

If)  Holm  V.  Booth,  2  Chit.  Rep.  78.  (g)  Anon.  id. 

(A)  Newman's  bail,  3  Chit.  Repu  95. 

(i)  Bamesdall  v.  Stretton,  9  Chit.  Rep.  79.  {k)  Id, 

(0  Lewis  t;.  Thompson,  1  Chit.  Rnp.  5H».  (ni)  lArfft,72. 194. 

(fi)  Earl's  bail,  M.  T.  K.  B.  18W.  MS,  Mill's  bail,  same  term,  MS. 

(o)  Gray's  bsuJ,  same  term,  M$. 
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Who  may  tion  have  been  removed. (p)    This  principle  was  adopted^ 

be  bail  to  to  obviate  the  inconveniences  that  would  necessarily 

1^^  -^/  attend  an  inquiry  on  subsequent  occasions,  to  be  made 

Pcwonsbe-  Concerning  the  cause  of  the  party's  prior  rejection.    A 

fore  iVrKCt* 

cd  as  bail  Similar  practice  obtains,  whether  the  bail  have  been  re- 
jected in  the  same  court,  or  in  one  of  equal  or  inferior(9) 
jurisdiction. 

It  is  said  to  have  been  decided,  that  where  bail  have 
been  rejected  on  a  former  occasion,  merely  on  the  ground 
of  having  been  indemnified  by  the  defendant's  attorney, 
that  the  precedhig  general  rule  does  not  apply;  but  the 
propriety  of  this  relaxation  from  the  established  practice, 
may  admit  of  considerable  doubt ;  toi*  if  such  exceptions 
were  sanctioned,  it  would  introduce  the  mischief  inteaded 
to  be  avoided,  by  the  principle,  that  bail  once  rejected 
dud  entered  in  the  rejected  book,  stand  always  rejected.(r). 
Where  bail,  of  whom  notice  had  been  given,  having  been 
rejected  in  another  cause  on  the  day  in  which  they  were 
intended  to  justify,  were  not  offered  for  justification  ac-« 
cording  to  the  notice,  and  on  the  next  day,  the  defen- 
dant  applied  for  time  to  add  and  justify,  and  to  stay  pro* 
ceedings  against  the  bail  below,  the  bail  court  held  that 
this  could  not  be  done  in  the  absence  of  the  plaintiff  who 
was  unapprized  of  the  motion. (rr) 

To  detect  frauds  by  hired  bail  offering  themselves  to 
justify,  after  they  have  been  rejected  in  other  actions, 
a  book  is  kept  by  the  master  in  the  King's  Bench,  in 
which  the  names  and  descriptions  of  rejected  bail  are 
entered. 

(p)  SnelFs  bail,  1  Chit.  Rep.  82.  Waterhouse*s  bail,  id.  307,  Anon. 

ici.  307.  n. V   Uullet,  1  D.  &  R.  488. 

(9)  Monk's  bail,  1  Chit.  Rep.  676. 

(r) r  V.  HoUet,  1  D.  &  R.  488. 

{rr)  Watson  v.  Hinton,  1  Chit.  Rep,  290, 
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According'  to  an  express  rule  of  court  in  the  Common  ^'ho  may 


or  may  not 


to 


Pleas,  (s)  and  the  settled  practice  of  the  King's  Bench,  (^)  be  bail 
persons  indemnified  by  the  defendant's  attorney,  cannot  *||®«<^"°»»- 
be  admitted  as  bail ;  for  if  this  practice  were  allowed,  Persons  in- 
it  would  be  a  mere  evasion  of  the  rule,  that  no  attor-  by^defcn^ 
ney  shall  be  bail,  {u)    A  verbal  promise  of  indemnity  <J«>t'8  attor- 
from  the   defendant's  attorney,    is  sufficient    to  create 
this  incompetency;   as  where    the  bail  acknowledged 
on  their  examination,  that  they  relied  upon  the  honour 
of  the  defendant's  attorney,  to  secure  them  from  any 
loss,   they  were  rejected ;  (x)  but  this  ground  of  oppo« 
sition  is  confined  to   cases  where  the  guarantee  has 
proceeded  from  an  attorney,  there  being  no  impropriety 
in  other  persons  indemnifying  the  bail,  (y) 

Want,  of  knowledge  of  the  defendant  has  sometimes  Persons  not 

•      •    • 

been  urged  as  an  objection  against  the  admissibility  of  f^I^u 
persons  as  bail,  but  this  is  only  a  mark  of  suspicion,  ca- 
pable of  being  explained ;  (z)  and  from  a  recent  case,  it 
would  appear  to  atTord  no  reason  whatever  for  their  re- 
jection, (a) 

.   The  circumstance  of  the  bail  being  liable  to  the  plain-  Penoni  Ka- 
tiff,  on  the  same  instrument  on  which  the  action  is  brought,  game  instnj- 
will  not  render  the  bail  incompetent,  if  he  be  otherwise  "**"'• 
qualified.    Thus  an  indorser  of  a  bill  of  Exchange  may 
be  bail  for  the  drawer  in  an  action  against  the  latter  upon 
the  same  bill,  notwithstanding  the  apparent  objection^ 
that  the  plaintiffs  security  would  not  be  increased  by, 
the  recognizance  of  the  indorser.  (b) 


i 


Rep 


(5)  R.  H.  37  G.  3.  C.  P. 

(t)  Preston  v.  Bindly,  M.  24  G.  3.  K.  B.,  cited  1  Tidd,  293.  7th  edit. 

a)  Greensill  v,  Hopley,  1  B.  &  P.  21.  103. 

j)  Idem,  103.    Thorp's  bail,  M.  T.  K.  B.  1822.  MS. 
(y)  Neat  V,  Allen,  1  B.  &  P.  21. 
(z)  Per  Cur.  M.  26  G.  3.  K.  B. 
(o)  Jameson's  bsdl,  2  Chit.  Rep.  9T. 

lb)  Harris  v.  Manley,  2  B.  &  P.  526,      Mitcheirs  bail,    1  Chit. 
zp.  28r.    Stevcn*s  bail,  id.  305. 
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CHAP.  VIIL 

OP  PUTTING  m^  BXCBPTIN«  TO^  AND  JUSTIFYING  BAtl. 

IN  TOWN* 

SECTION   I. 
OF  PUTTING  IN  BAIL  IN  TOWN. 

Having  shewn  the  necessaiy  qualifications  (o  enable 
a  person  to  become  bail  to  the  action,  it  wilt  be  proper 
here  to  consider^  by  whom,  within  what  time,  and  in 
what  manner,  the  bail  is,  as  it  is  technically  described, 
to  be  put  in ;  or  in  other  words,  to  examine  the  mode  in 
which  the  condition  of  the  bail-bond  maybe  fulfilled. 
By  whom         Many  persons,  in  general,  are  interested  in  bail  above 

put  ttl* 

being  put  in  and  perfected: — the  defendant  in  the  original 
action,  the  bail  to  the  sheriff^  the  sherifi'  himself^  or  if  an 
undertaking  has  been  given,  the  attorney  who  gave  it.' 
Bail  may  therefore  be  put  in  by  any  of  these  parties  for 
his  own  individual  security;  and  the  one  having  done  so, 
will  afford  no  impediment  to  the  others,  (a)  It  has,  upon 
this  ground,  been  determined,  though  the  practice  was 
formerly  different,  (i)  that  it  is  not  necessary  that  the 
bail  above  should  be  put  in  by  the  attorney  of  the  defen- 
dant, or  that  an  order  to  change  the  attorney  should  be 
obtained ;  and  it  is  now  a  settled  principle,  that  bail  below 
may  appear  and  justify  by  their  own  attorney,  or  on  the 
part  of  the  sheriff  by  bis  attorney,  (c) 

'■  ■■  III  '  ■  I  II        ■■  ■       ■  I        ■      111  >       I  I   !■!■    ■     . 

(fl)  Wheeler  u.  Rankin,  1  Chit.  Rep.  81.   Key  r.  Tavemier,  id.  ^1. 
The  King  v.  Houghton,  id.  329.     2  B.  &  A«  004.  s.  c. 
U)  1  Chit.  Rep.  390.  n. 
(c)  Haggett  V.  Argent,  7  Taunt.  47.    %  Marsh, ^65.  s.  c. 
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As  ball  below  are  not  permitted  to  render  the  defen-  ,^^^^^* 
dant  iu  tbeir  discharge,  (d)  it  is  essential  to  their  se-  <<>^vn. 
curity  that  they  should  have  it  in  their  power  to  put  in  ^^^ 
and  justify  bail  above^  without  obtaining  the  consent  of  ^*Mi.^^^ 
the  principal,  and  thus  prevent  an  assignment  of  the  bail- 
bond;  hence,  where  the  defendant  appeared  in  court, 
and  insisted  that  no  bail  whatever  should  be  received, 
the  courts  notwithstanding  this  interdiction^  ordered  that 
bail  should  be  admitted,  (ei)  So  where  the  defendant's  at- 
torney refused  to  instruct  counsel  to  move  that  the  bail 
might  justify,  until  the  costs  up  to  the  time  of  putting  in 
bail  were  paid>  and  it  was  urged  on  the  part  of  the  de^ 
fendants,  that  the  bail  to  the  sheriff  could  not  be  i*ecog^ 
nized,  as  they  w^ere  not  legally  before  the  court ;  it  was 
decided  that  they  might  appear  by  tbeir  own  attorney^ 
and  put  in  and  justify  bail^  independent  of  the  defen* 
dant.  (/) 

On  the  same  principle^  bail  may  be  put  in  by  the   By  the 
sheriff  or  his  officer^  without  the  privity  or  consent  of 
the  defendant,  (g) 

An  attorney,  who  has  given  an  undertaking  for  the   ^7  an  attor- 
defendant,  it  seems,  is  entitled  to  adopt  this  mode  of  punoanct 
indemnifying  himself  against  the  consequences  of  his   aertd^. 
contract;  though  it  is  presumed  that  this  right  can  only 
be  made  available  where  the  undertaking  has  been  given 
to  the  plaintiff  in  the  suit^  or  his  attorney,  and  not  to  the 

{d)  Bercberet?.  Colson,  2  Stra.  876.  Uuggios  v.  Bambridge,  Baroea, 
83.  8  T.  R.  457.  s.  c.  n.  Newton  v.  Lewis,  Barnes,  88.  8T.  R.  457. 
s.  c.     Hamilton  v.  Wilson,  1  East,  383. 

(e)  Berchere  v.  Colson,  3  Stra.  876. 

(/')  Uaggett  V,  Argent,  7  Taunt.  47.  2  Marsb,  365.  s.  c.  See  Hill 
V,  Roe,  6  Taunt.  533.  3  Marsh,  Rep.  357.  Bail  to  the  sheriff  are 
primd  facie  liable  to  the  attorney  for  costs  of  putting  in  bail  above 
fieetor  v.  Carpenter,  1  Stark.  190. 

(e)  Rex  V.  Butcher,  Peake's  N.  P.  C.  168.  Wheeler  v.  Rankin^ 
1  Chit.  Rep.  8t.  The  King  v.  the  Sheriff  of  Loudon,  3  B.  &  A.  604. 
1  Chit.  Rep.  339.  s.  c. 


2g4 

Ofjvutdng: 
in  bcil  in 
town. 


When  put 
in. 


InK.B. 

within  what 
time  bail 
mutt  be  put 
in. 
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sheriff  or  his  officers,  the  latter  cla^^s  of  contracts  having 
been  repeatedly  declared  void,  {h) 

Bail  above  nutst  be  put  in  within  the  periods  limited 
and  prescribed  for  that  purpose  by  the  rules  and  prac- 
tice of  ttie  different  courts,  otherwise  tlie  proceeding  will 
be  a  nullity,  and  the  plaintiff,  at  his  election,  may  either 
take  an  assignment  of  the  bail-bond,  or  proceed  against 
the  sherifl^  as  if  no  bail  whatever  had  been  tendered. 

It  was  anciently  considered  that  bail  above  could  not 
be  put  in  before  tlie  return-day  of  the  writ,  (i)  or  before 
the  arrest  had  taken  place,  without  the  plaintiff's  con- 
sent ;  (/r)  but  this  position  has  since  been  repudiated, 
and  it  seems  now  to  be  permanently  settled^  that  there 
is  no  objection  against  the  bail  being  put  in  before  the 
return  of  the  process,  (/)  although  this  mode  of  proceed- 
ing is  seldom  adopted,  and  bail  is  not  usually  put  in  until 
the  expiration  of  a  certain  number  of  days  after  the  re- 
turn of  the  writ.  When  the  defendant  is  in  custody^  bail 
may  be  put  in  at  any  time,  even  after  verdict  (Jl)  or  final 
judgment,  provided  he  has  not  been  charged  in  execu- 
tion, (m) 

In  the  Court  of  King's  Bench,  the  time  for  this  pur- 
pose is  thus  regulated :  Where  the  defendant  is  arrested 
in  London  or  Middlesex,  special  bail  must  be  put  in 
within  four  days  after  the  return  of  the  process  by  bill,(n) 


(A)  Rogers  v.  Reeves,  1  T.  R.  418 — 422.  Fuller  v.  Presl,  7  id.  109. 
The  King  v,  the  SheriJ0r  of  Surrey,  id.  239.  Sedgworih  v.  Spicer, 
4  East,  568.     2  Saund.  61. 

(i)  Newton  v.  Lewis,  Barnes,  88.    8  T.  R.  458.  s.  c. 

(A;)  Huggins  v.  Banibridge,  Barnes,  83. 

(/)  Huggins  V.  Bamhridge,  Barnes,  83.  6  T.  R.  457.  s.  c.  See  Ha- 
milton v.  Wilson,  1  East,  383. 

(//)  Dyott  V.  Dunn,  2  Chit.  Rep.  78. 

(wi)  Hill  V.  Stanton,  H.  1\  55  G.  3.  K.  B.  eited  1  Tidd,  271. 7th  edit. 
Davis  V.  Fowler,  2  Chit.  Rep.  74.  Dyott  v.  Dunn,  id.  72.  Stanton's 
bail,  id.  73. 

(n)  R.  M.  8  Ann.  1.  K.  B.  former  rule,  E.  11  W.  3.  reg,  2.  K.  B. 
1  Cromp.  Prac.  57.    Anon.  Lofft,  190. 
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or  if  the  action  be  by  original,  within  four  days  after  the   Of  potting 
quarto  die  post,  or  eight  days  after  the  return ;  (o)  and   town! 
when  the  arrest  has  been  made  in  any  other  county,  bail  ^^^^^/"^^ 
must  be  put  in  within  six  days,' in  full  term,  after  the  re- 
turn of  the  process,  or  after  the  quarto  die  post,  when  by 
original,  (p) 

In  the  Court  of  Common  Pleas,  on  process  returaable  in  the  c.  P. 
the  first  return  of  the  term,  special  bail  should  be  put  in 
within  four  days,  in  London  or  Middlesex,  or  in  any  other 
city  or  coiuity,  within  eight  days  after  the  appearance^* 
day  or  qimrio  die  post  of  the  return  of  the  process ;  (q) 
but  on  process  returnable,  the  second,  or  any  other  sub- 
sequent return  of  the  term,  special  bail  should  be  put  in 
within  four  days  in  London  or  Middlesex,  or  in  any  other 
city  or  ^county,  within  eight  days  after  the  return  of  tli^ 
process,  or  day  on  which  it  is  actually  returnable,  (r) 

In  the  Court  of  Exchequer  the  defendant  has  four  days  in  the  Ex- 
exclusively  allowed  him  for  putting  in  bail  in  London  and  ^  ^^^' 
Middlesex;  or  in  any  other  county,  eight  days,  if  the  pro- 
cess be  returnable  on  a  day  in  ftill  term ;  but  it  is  the  pe* 
culiar  practice  of  that  court,  if  a  quo  minus  be  returnable 
on  the  essoign  day  of  the  term,  to  calculate  the  day  in- 
clusively. Thus,  upon  a  writ  returnable  upon  the  morrow 
of  All  Souls,  the  defendant  is  bound  to  put  in  bail  (in  Lon- 
don or  Middlesex)  on  the  9th  of  November ;  whereas,  if 
the  writ  be  returnable  on  the  €th,  which  is  the  first 
special  return  of  the  term,  he  has  all  the  10th  to  put  in 
bail.  (^) 

Subject  to  the  distinction  just  noticed,   the  days  are   Dayi,  how 
computed  exclusive  of  the  return  day,  whether  the  pro-   ^®"P"^®  • 
cess .  be  returnable  on  a  general  return  day,  or  a  day 
certain. 


(o)  Frampton  t;.  Barber,  4  T.  R.  3T7*  {p)  Ibid.    . 

(</)  Rolfe  V.  Steele,  ^  H.  Bl.  2r6. 

(r)  Iropey,  Prac.  C.  P.  196.  («)  1  Price,  Rep.  104. 
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When  the  limited  number  of  days  expire  upon  a  Sun- 
day, the  whole  of  the  following  Monday  is  allowed  to  put 
in  bail ;  {t)  but  with  this  exception,  bail  above  may  be 
put  in  on  a  day  the  courts  do  not  sit,  a  dies  nonjtiridiciu 
being  considered  as  a  day  for  such  business  as  can  be 
transacted  at  the  judges'  chambers,  (u) 

If  a  more  extended  period  than  the  time  allotted  by 
the  rules  of  court  be  requisite  to  enable  the  party  to' put 
in  bail,  it  may  be  obtained  by  taking  out  a  summons,  and 
submitting  to  the  usual  terms  of  placing  the  plaintiff  in 
the  same  situation  as  he  would  have  been  if  the  bail  had 
been  put  in  in  due  time ;  but  as  a  summons  is  no  stay  of 
proceedings,  it  ought  to  be  obtained  in  sulBicient  time  to 
have  an  order  drawn  up  before  the  regular  period  for 
putting  in  bail  has  elapsed;  though,  where  a  rule  ni»  has 
been  obtained,  even  for  another  puipose,  and  it  is  part  of 
the  rule,  that  proceedings  in  the  mean  time  shall  be 
stayed,  the  time  for  putting  in  bail  is  also  necessarily  sus- 
pended, {s)  Granting  further  time  to  pay  the  debt  does 
not  necessarily  include  an  enlargement  of  the  time  to  put 
in  and  perfect  bail,  (y) 

The  bail  must  be  put  in  in  the  court  out  of  which  the 
process  issued,  and  with  the  proper  officer. 

In  the  King's  Bench,  in  actions  by  bill,  the  bail  are  put 
in  before  a  jud^e  in  town,  at  his  chambers  or  private 
house,  or  in  actions  by  original,  with  the  filazer,  or  his 
clerk,  who  attends  the  judge,  and  enters  the  recognizance 
in  a  book  of  the  county,  into  which  the  capias  issued.  It 
is  important  that  the  bail  should  be  put  in  with  the  filazer 
of  the  proper  county ;  and  if  there  be  any  irregularity  ia 
this  respect,  they  may  be  treated  as  a  nullity,  and  the 


(0   Studley  v,  Sturt,  2  Stra.  782. 

(u)  Baddeley  v.  Adams,  5  T.  R.  170. 

(jt)  Swayne  t?.  Crammond,  4  T.  Rl  176. 

(5/)  The  King  v.  the  Sheriff  of  Middlesex,  H.  T.  1823.  K.  B.  MS. 
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plaintifT  niay  proceed  as  if  no  bail  (yj/)  had  been  given  3    pf  Fjtting. 
hence,  bail   on  a  tesiaium  capias  from  Middlesex,  put   town. 
IB  where  the  writ  has  issued  (z)  or  executed,  (a)  aud  "^TTT^'^^ 

^  '  »  \    /  Where,  and 

not  in  Middlesex,  is  unavailable,  though  this  mistake  may  how  put  in 
be  aided  by  the  insertion  of  explanatory  words  in  the  bail- 
piece,  importing  that  the  bail  was  put  in  upon  a  Middle- 
sex original ;  as  where'  the  defendant  was  arrested  on  a 
testatum  capias  in  Kent,  the  original  being  in  Middlesex ; 
and  bail  was  put  in  in  Kent,  the  name  of  that  county  be- 
ing inserted  in  the  bail-piece  5  but  in  the  margin,  were 
these  words  '^  testatum  from  Middlesex,"  the  court  con- 
sidered the  proceedings  regular,  and  set  aside  the  attach- 
ment against  the  sheriff.  (6)  Where  an  inaccuracy  of  this 
kind  has  been  committed,  the  courts,  on  the  defendant's 
consenting  to  pay  the  costs  incurred,  and  to  allow  the  at- 
tachment obtained  against  the  sheriff  to  remain  as  a  secu- 
rity, will  indulge  him'  with  time  to  enable  him  to  put  in 
bail  with  the  proper  officer,  (c) 

Prior  to  the  bail  attending  at  the  judge's  chambers  to  BaU-piece. 
enter  into  the  necessary  recognizance,  it  is  requisite  in 
actions  by  bill,  that  an  instrument  called  a  bail-piece 
should  be  prepared  by  the  defendant's  attorney.  This 
document  may  be  considered  both  as  instnictions  to  the 
officer,  and  the  foundation  of  the  recognizance.  It  must 
contain  a  correct  statement  of  the  term  in  which  the  bail 
is  put  in,  the  county  into  which   the  writ  issued,  the 


{yy)  Garnettv,  Heaviside,  Barnes,  63.  Clempson  v.  Knox,  2  B.  & 
P.  516.  Fisher  v.  Levi,  2  Bl.  Rep.  1061.  Harris  v.  Calvert,  1  East,  603. 
The  Kin^  t;.  the  Shen£F of  Middlesex,  S  M.  &  S.  533.  The  Kins  u. 
the  Sheriff  of  Middlesex,  1  Chit.  Rep.  337.  Longworth  v.  llealey, 
3  B.  Moore,  76.    Smith  v.  Miller,  7  T.  R.  06. 

(z)  Clempson  v.  Knox,  2  B.  &  P.  516. 

(a)  Fisher  v.  Levi,  3  Bl.  Rep.  1061. 

{h)  The  King  v.  the  Sheriff  of  Middlesex,  3  M.  &  S.  532. 

{€)  Clempson  v.  Knox,  3  B.  &  P,  516.  The  Rin^  «.  the  Sheriff  of 
Itfiddlesex,  1  Chit.  Rep.  237.  The  King  v.  the  Sheriff  of  Middlesex, 
3  M.  &  S.  532. 
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or  putting     names  of  the  parties  to  the  suit,  (d)  the  names  and  acU 

in  bail  in  '^ 

town.  ditions  of  the  bail,  and  the  amount  of  the  debt  sworn 

^^JJ|V^  to.  (e)  A  material  defect  in  any  of  these  particulars  will 
vitiate  the  act  of  putting  in  bail.  Thus,  where  the 
county  of  Middlesex  was  inserted  in  the  bail-piece,  in- 
stead of  Surrey,  the  proceedings  were  deemed  irre- 
-gular.  (/)  So  where,  in  an  action  at  the  suit  of  two, 
bail  were  put  in,  as  in  an  action  at  the  suit  of  one,  it 
was  decided  that  they  might  be  tVeated  bs  a  nullity,  (g) 
And  the  courts  have  refused  to  permit  an  amendment 
in  the  names  of  the  parties  on  the  bail-piece,  without 
the  consent  of  the  bail,(/i)  though,  under  such  circum- 
stances, they  have  allowed  the  bail  to  justify  a  second 
time.(t) 

'  The  parties  to  the  suit  should  be  described  as  in  the 
process,  unless  the  defendant  has  been  called  by  a  wrong 
name,  and  he  intends  to  avail  himself  of  the  misnomer ; 
in  this  case,  he  should  be  designated  in  the  bail-piece 
by  his  right  name,  suggesting  that  he  was  arrested 
by  the  appellation  incorrectly  adopted  in  the  writ;  for  if 
he  appear  and  perfect  bail  by  his  right  name,  without 
identifying  himself  as  the  person  sued  by  the  other  name, 
the  plaintiff  may  treat  the  bail  as  a  nullity  and  attach  the 
sheriff.  (A:)   It  is  also  material  that  the  defendant  should  not 


(rf)  In  Calvert  v.  Bowat^r,  1  Price,  385.  the  court  permitted  a  justi- 
fication where  the   title  of  the  cause  was  incorrectly  set  out  in  the 
bail- piece. 
.    («)  Paget  9.  Vanthiennen,  Barnes,  59. 

(/')  Smith  v.  Miller,  7  T.  R.  96.    Garnett  v.  Heaviside,  Barnes,  63. 
The  King  v.  the  Sheriff  of  Middlesex,  3  M.  &  S.  532. 
.    (g)  Anon.  2  Chit.  Rep.  77.     Holt  v.  Frank,  1  M.  &  S.  199. 

(A)  1  Barnard,  214.  Bingham  v.  Dickie,  5  Taunt.  814.  Croft  v. 
Coegs,  4  B.  Moore,  65.    Anon.  3  Price,  36.  contra. 

(t)  MS.  Easter,  1814.  cited  Archbold,  Prac.  81. 

{kS  Rex  v.  the  Sheriff  of  Suffolk,  4  Taunt.  818.  The  sole  question 
Is,  wnether  a  man  puling  in  bail  in  one  cause,  can  satisfy  the  writ 
when  he  has  been  arrested  in  another  cause.  Per  Maasfield,  X3.  J.  Set 
Crofts  v.  Coggs,  4  B.  Moore,  165: 


Bail- piece. 
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recognize  the  name  used  in  the  proce9s  without  no*  Ofpiming 
ticing  the  inaccuracy,  for  if  he  were  to  put  in  bail  in  town.  • 
the  wrong  name,  it  would  conclusively  estop  him  from 
pleading  the  misnomer  in  abatement ;  (/)  and  as  the  fact 
of  appearing  by  putting  in  bail  is  considered  as  the  defen- 
dant's own  act,  this  rule  applies  though  he  himself  be  no 
party  to  the  recognizance,  (m) 

By  the  general  stamp  act,  bail-pieces  are  made  subject 
to  a  duty  of  two  shillings  and  sixpence,  (n)  •  - 

After  the  bail-piece  has  been  prepared,  the  bail  should 
nttend  at  the  judge's  chambers,  accompanied  by  an  at- 
torney, who  delivers  the  bail-piece  with  a  warrant  t« 
defend,  to  the  judge's  clerl«,  when  the  latter,  in  actions 
by  bill,  addresses  himself  to  the  bail  in  the  following 
terms :  **  You  (naming  the  bail,)  do  jointly  and  severally 
undertake  that  if  C.  D.  shall  be-condemned  in  this  action 
at  the  suit  of  A.  B.  he  shall  satisfy  the  costs  and  condem- 
nation, or  render  himself  to  the  custody  of  the  Marshal  of 
the  MarAalsea  of  the  Court  of  King's  Bench,  or  you  will 
do  it  for  him.  Are  you  content  ?"  The  acquiescence  of 
the  bail  to  these  conditions,  is  called  entering  into  a 
recognizance,  and  their  liability  as  bail  immediately  com- 
mences. 

'--  It  is  essential  that  the  recogmzance  should  correspond 
with  the  process,  in  the  number  and  description  of^  the 
parties  to  the  suit ;  for-  where  in  an  action  at  the  suit  of 
two,  bail  were  put  in  as  in  an  action  at  the  suit  of  one,  it 
was  determined  that  that  mode  of  proceeding  was  irre- 
gular, and  that  the  bail  might  be  treated  as  a  nullity ;  (o) 
though,  if  in  the  recognizance,  the  cause  be  properly  de- 

-L  -   -  ■  ■  ■   ■      '  ■  .....  .  Ill  ■  .ii»   ■  I        .■-■ 

(J)  Stroud  V.  Gerrard,  1  Salk.  8.  Smithson  v.  Smith,  Barnes,  94., 
Willes,  641.  s,  c.  Doo  t;.  Butcher,  3  T.  R.  61 1.  Croft  v.  Coggs,  4  B. 
Moore,  65. 

(m)  Meredith  v,  Hodges,  2  N.  R.  453. 

(ii)  55  Geo.  8.  c.  184.  sched.  part  2. 

(o)  Anon.  2  Chit.  Rep.  T7.    Holt  v.  Frank,- 1  M;*&  S.  199. 

U 
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* 

Oitmrimg     scrib^^  it  is  sufficient  \  and  the  cir cum^tance  of  (be  par- 

In  Mil  In 

town.  ti^s  being  misnamed  in  tiie  aflidavit  of  sufficieney*  and 

^^V'*^  ^  the  acknowledgmeat  df  bail^  wiil  not  invalidate  the  re- 
tQgiMmwie.(p)  A  reoQgnizance  of  bail  given  in  anae- 
twi  against  two,  (^'  in  ca$e  tbe  said  C.  avul  D.  should 
^f^pfieQ  to  be  condemned,'')  is  forfeited  by  tlie  condem* 
nation  of  either;  for  that  meets,  the  spirit,  though  not 
|he  letter  of  tbe  recognizance.  (9) 

In  actions  by  original  writ,  a  note  or  memorandum  in 
Writii^  should  be  prepared,  containing  the  same  parti- 
ci^ars  as  the  bail-piece. 

The  recognisance  is  taken  in  a  penalty  or  sum  certain, 
being  double  the  amount  of  the  sum  sworn  to,  or  one 
thousand  pounds  beyond  that  sum,  if  it  exceed  one  thou- 
sand pounds. 

When  the  bail  is  put  in  after  final  jiidgment»(r)  the  reoog- 

ntsance  is  taken  in  double  the  amount  of  thesum  recovered. 

Where,  and       Iq  the  Oommou  Pleas,  the  bail  is  put  in  with  the  filazer 

how  put  in  »  r 

the  c.  P.  0f  the  county  into  which  tbe  c^^moi  issued,  {s)  That  affi- 
oer  is  usually  ta  attendance  at  the  judge's  chambers,  and 
wi  beidg  fiimiabed  with  ao  abstract  of  the  writ,  and  the 
luimta  wA  additiona  of  the  bail»  he  will  make  an  ^ntry 
thereof  in  a  book  kept  for  that  purpose ;  or  the  bail  ma]( 
\^  HdnQQ,  iot  the  ab8«stce  of  the  filazer,  by  the  judge's 
oktrk  on  frodueikig  a.  true  ^betract  of  the  writ.  {%) 

Fonutfly  the  d^ndaut  in  the  Common  Pleas  mi^ht 
liiAve  eoteted  into  tbe  reco^issance  of  bail  himself  aud 
ia  tba4  ^ase  he  wa9  bound  uk  double  the  sum  i^wom  to, 
wd;  e^flh  of  the  hail  in  the  shnisfle  swb  only  \  (u)  but  now^ 

^)  lawt  V.  GallevBy^  5  Tmuit.  doa.    As  t»  an  ail(l|vit  ef  auf 

ifll  WillAiMn  %  Thorlgr,  4.  M.  &  S.  33- 

(r)  StantQif  s  bajli  3  Cbit.  Jlep.  73. 

is)  R.  T.  i  W.  &  M.  reg.  2.  C.  P.  Fisher  v,  Levi,  3  Bl.  Rq>.  1061. 
Ocmpson  v,  Knox,  8  B.  &  P.  616.  Ix)ii^arth  v.  Heatar,  3  B.  Mow, 
T6.  (0  H.  8  Geo.  S.  C.  P. 

C«)  DM«^  Mmfm%  1 9k^P.  «05, 
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by  n  late  vnlc  of  court,  in  all  actions  requiring  bail,  tbe   o*>ujting 

ill  bsiu  in 

defendant  shall  not  be  permitted  to  enter  into  the  re-   toiVh. 
cafifoizancek  but  each  of  the  bail  shall  enter  into  a  re-  ^T^V^^ 

^  '  tvhere,  a'qd 

cog^oizanoe  in   double   the  sum   sworn   to,  {x)  or   one   ho^  jrut  u 
thousand  pounds   beyond  that  sum,   if  it   exceed  one   ^  ®   *  ' 
tliousand  pounds.  {^) 

The  entry  of  bail  in  the  filazer*$  book  is  of  tbe  term 
generally,  and  of  cburti^e  relates  to  ^he  first  d^y  of  it; 
and,  therefore,  in  an  action  on  a  baU-bond,  if  the  issue 
depend  on  the  date  of  the  appeorancCp  the  courts  in 
furtherance  of  justice^  will  order  the  actual  day  to  be 

* 

recorded^  instead  of  allowii^g  it  to  remain  of  the  term 
generally,  altbougb  issue  bas  been  already  joined  on  tbe 
{)lea  of  comperuit  ad  diem,  {z) 

In  the  Excheciuer^  bail  above  are  put  in  at  one  of  the   When»  and 
baron's  chambers,  for  which  purpose  a  bail-piece  com-   SJ^JhSEx- 
prising  the  same  particulars  as  required  in  the  King's   cb«<!»«i'« 
Benchj  must  be  prepared.    It  has  been  suggested,  that 
ifii  £bis  couH  it  is'  not  usual  to  insert  in  the  bail-piece, 
the  name  of  the  county  into  which  the  process  issued,(a) 
but  this  opinion  does  not  appear  consonant  ^itb  tbe 
presebt  practice.    The  words  used  in  taking  the  recog- 
mzance  in  this  coyrl,  are  as  follows :  '^You  do  Jointly  and 
severally  agree,  that  if  the  defendant  s^all  b^  condemned 
in  this  action,  and  shall  not  satisfy  tbe  condemnationj  or 
render  his  body  tP  the  prison  of  the  Fleet,  tW  yoiir.  bpdy, 
iands^  apd  goodsj  shall  be  liable  to  satisfy  tbe  condemna'* 
tion/' 

As  mupli  ii\}ustice  would  ensue  from  p^rmitti4g  the  Kotktef 
bail  thus  taken  apd  recorded,  to  be  absolute  and  binding 
upon  the  plaintiflf,  without  allowing  him  an  opportunity 

(z)  Austen  v,  Fenton,  1  Taunt.  33. 

Ca)  1  Burr.  ISO.    6ee  1  Manning,  Ex.  I'Fa^,  101;  .V 
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of  inquiring  into  their  character  and  suifBciency/  it  was 
at  an  early  period  ordered^  ^'  that  no  bail  taken  before  a 
judge  in  his  chambers^  shall  bind  the  plaintiff  without  his 
assent  thereto^  or  the  confirmation  of  such  bail  by  all  the 
court/'  (b)  To  render  this  rule  effective,  and  to  afford 
the  plaintiff  the  means  of  ascertaining  the  responsibility 
of  the  bail,  it  is  incumbent  upon  the  defendant  to  give 
the  plaintiff  immediate  notice  that  they  have  been  put  in, 
where  they  are  to  be  found,  and  their  situation  of  life,  (c) 

The  rule  that  the  bail  are  not  to  be  esteemed  absolute 
in  the  first  instance,  does  not  affect  the  plaintiff's  right 
to  dispense  with  any  inquiry,  and  at  once  acknowledge 
their  competency ;  but  as  this  immediate  acquiescence 
is  unusual  in  practice,  it  will  be  necessary  to  examine 
within  what  time  notice  of  bail  should  be  given,  the 
requisite  statements  to  be  introduced  in  the  notice,  and 
the  manner  in  wliich  it  should  be  served. 

In  the  Court  of  King's  Bench  it  was  formerly  a  rule,  (d) 
that  notice  of  bail  ought  to  be  delivered  to  the  plaintiff's 
attorney,  preparatory  to  its  being  put  in,  and  he  was 
required  to  attend  before  a  judge  and  immediately  elect 
to  accept  the  bail  as  competent  persons,  or  at  once 
oppose  their  admission ;  but  the  modern  practice  is  diffe- 
rent, and  notice  of  bail  is  not  now  given  until  after  it  has 
been  put  in,  though  it  ought  regularly  to  be  served 
before  the  time  appointed  for  that  purpose  has  expired. 
The  circumstance,  however,  of  the  notice  not  having 
been  given  until  after  the  limited  period  for  putting  in 
bail  has  elapsed,  will  not  entitle  the  plaintiff  to  have  an 
tissignment  of  the  ball-bond,  if  he  has  been  actually 


[b)  See  rimtl^riieye'B  oaae,  2 SkL  9J.  Mamiing's Ex,  Prac5,  An*.  S4S. 
[cS  tL  IL  16.  Car.  2.  K.  B.  "^ 

E«  M.  r  Jac.  1.  K.  B. 
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served  with  notice  prior  to  such  assignment  being  ob-   Of  putting 

°  in  bail  in 

tamed,  (e)  town. 

Anterior  to  a  recent  regulation,  (J)  where  the  bail  was  ^!fj|jj^*t^, 
put  in  within  the  appointed  time  in  the  Common  Pleas,   time  notice 
the  defendant  was  not  compelled  to  give  notice  of  that  be  given. 
events  but  the  plaintiff  was  obliged. to  search  in  the 
filazer's.book,  and  a  distinction  appears  to  have  been 
taken  between  when  they  were  put  in  in  due  time,(g).  and 
when  not';  but  these  differences  have  been  removed  by  a 
rule  of  court,  which  orders  /^  that  when  special  bail  is 
put  in  for  the  defendant,  a  notice  in  writing  of  such  bail 
being  so  put  in,  must  be  forthwith  given  to  the  plaintiff's 
attorney  or  agent,  and  special  bml  shall  not  be  consir 
dered  as  put  in  until  such  notice  shall  be  given.'' 

The  notice  of  bail  having  been  put  in,  should  be   Reqwsitfs 
entitled  of  t|ie  court  in  which  the  action  was  brought^  notice  of 
and  in  the  name  of  the  original  cause.    It  must  contain  ^^' 
a  true,  accurate^  and  minute  description  of  tlie  place 
where^  and  the  person  before  whom^  the  bail  were  put  in, 
their,  names,  and  addition  of  degree  or  mystery^  and 
places  of  abode. 

The  name  of  the  cause  in  which  the  parties  have  be-   Name  of 
come  bail^  should  not  only  be  correctly  described^  but  **  ^"^ 
where  there  are  several  joint  plaintiffs  or  defendants,  the 
number. mentioned  in  the  notice  should  correspond  with 
the  number  of  the  parties  to  the  suit.  {)%) 

The  bail  should  be  described  by  the  christian  (i)  and   Names  of 

^^       the  baiL 

surname  by  which  they  are  generally  known.  A  material 
variance  or  omission  in  this  particular,  will  invalidate  the 


(e)  Anon,  cited  Tidd,  278.  7th  ed.  n. 
^)  R.  E.  49  Geo.  3.  C.  P.  1  Taunt  616. 
)  Dawkins  v.  Reid,  1  H.  Bl.  520. 
)  Auon,  Lofft,  237. 
Taylor  v.  Halliburton;  1  Chit.  Rep.  494.  n.351.    Jeffery's  bail, 
Rep.  351. 


iChit. 
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o?pi>tting    .notice.  IK)    Thus  a  miSHomep  in  th^  recof ni7aiice  aiid 

tomi.  notice  of  bail^  by  calling  one  of  them  France?  instleeit 

^1^^^^^  of  Francis,  is  a  good  gronmJ  of  exeeption ;  {I)  and  bail 

tj^e  tafl.       have  been  rejected  becaine  one  of  them  was  describ«<t 

in  the  notice,  as  James  Melton  gcneraHy,  but  in  die 

affidavit  of  justifieation  he  was  entitled  James  Meilon  tlie 

yomtger ;  (m)  as  the  court  would  infer,  tjuit  there  was. 

another  person  of  the  same  name,  to  wbtcli  the  general: 

de^gnation  in  the  notice  would  more  properly  apply* 

Plate  of  In  describing  the  place  of  abode  in  th«  notice,  ft  is  mHi 

biU?^  °^^^*   sufficient  merely  to  state  in  vague  and  general  terms  the 

parish,  district,  or  town  in  which  the  ball  reside ;  btit  tite 

street,  {n)  square,  or  other  subdivision,  wbeu  it  bean  a 

distinct  and  known  appellation,  should  be  aoeurately  set 

fbrth ;  (o)  though,  if  the  direotion  be  in  other  respects 

intelligible  and  exempt  from  ^mblguifey^  aa  omis^an  \t% 

state  the  parish  in  wbi«b  the  house  is  situate,  wiU  not  be 

material,  (p) 

Bail  who  reside  in  one  place  and  carry  on  their  busi- 
ness at  anatlier,  may  be  property  deseribed  as  of  lAie  latter 
place,  (g) 

Whenever  the  plaintiff  has  had'  suffieieirt  time  to 
inquire  after  the  s<dvency  and  competent  oi  tbebail^  (e> 
or  has,  in  &ct,  discoTered*  their  cesldenee^  (#)  it  is.  a  nrie^ 
not  to  rgeet  them  on  aecouiit  ef  any  ddbei  in  disoMbf 
their  address  in  tlie  notice. 

Where,  from  the  length  of  the  street,  or  extent  of  po- 
■  ■'■ —         II "■  '■■■'  1 1 ..,  •    I  I 

(*)  Anon.  Lofft^  457:  {fy  1 B.  Meore,  M«. 

On)  Smith  v,  Meljon^  1  Marshy 386.    5  Taunt.  854. 
(n)  Anon.  Lbfiiy  7^.' 

(o)  Anon.  6  Mod.  24.     Anw.  i\  id.  9.  Amn-  Mb,  W-  St^l- 
V.  Gostar,  5  TaunUdW.    Atkinson's  b^H^  2  Cral.  {^ep-  8^. 


(p)  Anon.  Lofft,  418. 

(g)  Weddall  v.  Berger,^!  B.  &  P.  335. 

J^  Aoenu  1  Chik  tep/^tf  ^t  4«3,    W^Fa  few},,  id, 

(#)  Taylor's  bail,  1  Chit.  Rep.  503. 
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nulation,  diflRculty  would  be  created  by  an  omissioa  to  Of  puttim 
insert  the  number  of  the  house,  the  particular  number  town, 
should  be  stated ;  and  a  misdescriptiop  would  be  sufficient  ^JJJ^^|^J^ 
ground  for  rejecting   the  bail.(0    And   if  they  be  de-  indparticm- 
scribed  of  a  large  town,  such  as  Leeds,  (?/)  Liverpool^)  {xY  tionofthe 
Lanc^ter,  (y)  Leicester,  {%)  the  town  and  county  of  Not-  j{^c°^ 
tinghain>  (a)  or  the  like,  without  further  particulars  to. 
guide  the  plaintiff  in  his  inquiries,  it  will  be  ^^fective.^ 

A  description  of  bail  as  of  one  of  the  large  villages  or 
districts  in  the  vicinity  of  London, — ^as  Clapham  (6)  or 
Walworth,  (c)  or  Battle-bridge,  (d)  or  Bermondsey  New 
Road,  Surrey,  (e) — is  too  vague  and  general,  if  the  place 
where  the  bail  reside  is  known  by  a  more  particular  de- 
signation. Tlve  court,  however,  will  not  judicially  take- 
notice  of  the  extent  or  population  of  the  neighbourhoody 
oC  wlxich  the  baU  are  residents ;  and  if  the  description  be 
too  vague  and  indefinite,  from  the  length  of  the  street  or 
size  of  the  district,(/)  that  fact  should  be  establishefd  by 

affidavit,  {g) 

The  notice  may  be  rendered  invalid  by  various  direc-   Vaiiance 
tioDs  being  adopted  in  different  notices  of  the  same  bail ;   ^eren" 
as  ^liere,  in  the  first  notice  they  were  described  as  living  n^cts. 
in  Saiiit  Martin's-le-grand ;  in  the  second  notice,  as  of 
Rathbooe-place  j  and  in  the  last,  as  in  Tottenham-couyt 
Road,  {h) 


(0  Anon  \  Chit.  Rep.  493.  Taylor's  bail,  id.  503.  Anon.  *t.  T. 
H.  B.  16^1-  I^€r  ttolroyd,  J.,  MS. 

(«>  Baxter'a  bail,  6  B.  Moore,  44. 

(4  Jacksoa's  baU>  t  Chit.  Rep.  4p3. 

ly)  Id.  492.  n.  <*)  W: , ,  ^  t^    ^ 

YJi  Per  Curiam,  59  Geo.  3.  cited  1  Ti^  ^ao.  7th  ed. 

m  Rickman  v.  Hawes,  5  Taunt.  173.  Sed  vide  Piesse  v,  Gibeon, 
6  B.  Moore,  33%  iJitW.  (c)  1  Chit  Rep.  493. 

{d\  Ki«g'A  bai^  2  Chit,  Rep»  81: 

(e)  — : V.  Costwv  *  Tatmt.  554. 

(/)  Anon,  toffli,  l%i  194*. 

(iy V.  Cost^,  5  Taunt.  554. 

(h)  Prbtcus's  bail,  1  Chit.  Rep.  493.  n: 
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Of  putting        Besides  the  place  of  residence,  it  is  necessary  that  the 

in  ^ail  in  viii  •  r  t        % 

town.  notice  should  contain  a  statement  of  llie  degree,  mystery, 

V^T"*^*^  trade,  or  profession  of  the  persons  put  in  as  bail ;  and  an 

Addition  of  *  * 

tbe  bail.  omissioH  to  describe  the  avocation  or  rank  of  the  bail  is  a 
fatal  objection  \  (t)  but  if  the  statement  be  full  and  accu- 
*  rate  enough  to  enable  inquirers  to  ascertain  the  situation 
of  the  bail,  although  it  be  not  technically  correct,  it  will 
suffice.  Hence  a  schoolmaster,  (k)  or  a  clerk  in  tl^e 
Custom-house,  (/)  may  be  described  as  a  gentleman ;  (m) 
and  the  term  manufacturer,  (n)  grocer,  (o)  baker,  (p) 
or  butcher^ (q)  is  sufficiently  explicit;  but  a  servant(r) 
cannot  designate  himself  as  a  gentleman ;  and  the  circum- 
stance of  such  persons  having  temporarily  seceded  from 
their  usual  avocations,  v/iM  make  no  difference,  {s)  if 
they  have  not  permanently  retired  from  business.  The 
general  expression  "  shopkeeper,"  without  further  par- 
ticularizing the  precis^  nature  of  the  employment  of  the 
bail,  is  a  sufficient  description,  unless  suspicious  circum- 
stances indicate  tliat  the  general  term  was  adopted,  in 
order  to  mislead  the  plaintiff,  {t) 

Where  the  same  persons  as  were  bail  to  the  sheriff  be- 
come bail  above,  it  is  usual  to  mention  that  circumstanc^e 
in  the  notice ;  and  when  an  assignment  of  the  bail-bond 
has  been  taken,  it  is  indispensably  necessary  that  they 
should  be  so  identified,  (u) 

Sen-ice  of        As  the  bail  are  not  considered  to  be  put  in  untif  infor- 
mation of  that  event  has  been  communicated  to  the  op- 

(%)  Anon.  6  Mod.  24.   Anon.  11  id.  2.    LofFt,  187.  281.    „. 

Costar,  5  Taunt.  554.    Atkinson's  bail,  2  Chit.  Rep.  86. 

(A) IT.  Pasman^  5  Taunt.  769. 

(/)  1  Chit.  Rep.  494. 

(m)  As  to  the  meaning  of  this  word,  see  2  Inst.  GGB. 

(n)  Smith  v.  Younger,  3  B.  &  P.  550. ;  and  see  Anon:  6  Taunt  7<i 

(.1)  1  Chit.  Rep.  494.  (p)  2  Taunt.  173,  174. 

(9)  1  Chit.  Rep.  76.  ir)  1  Chit.  Rep.  494. 

(#)  1  Chit.  Rep.  76.  {t)  1  Chit.  Rep.  494.  n. 

(u)  See  1  Archbold's  Practice,  82. 
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posite  party,  it  is  essential  that  notice  of 'their  having  Of  putting 
been  put  in  should  be  given  without  delay,  (or)  When  the  iown.  " 
notice  cannot  be  served  personally  upon  an  individual  in  ^^^'y^'^ 
the  attorney's  oflSce,  putting  in  a  copy  through  the  door  of  notice. 
his  chambers,  the  receipt  of  it  being  subsequently  acknow- 
ledged, and  affixing  another  copy  in  the  King's  Bench 
office,  will  suffice,  (j/)  And  where  the  plaintiff  sued  in  per- 
son, and  his  residence  was  unknown,  the  Court  of  Com- 
mon Pleasdirected  thatputtingup  anotice  in  the  Protho- 
notary's  office,  should  be  deemed  good  service.(5:)   When 
the  attorney  is  absent  from  chambers  during  the  ordinary 
office  hours,  it  will  be  sufficient  to  deliver  the  notice  to  a 
person  who  usually  receives  his  papers ;  (a)  and  therefore, 
service  at  a  law -stationer's,  the  usual  place  of  the  attor- 
torney's  resort,  has  been  considered  good,  (i)     But  some 
privity  or  connexion  between  the  attorney  and  the  party 
with  whom  the  notice  is  left,  (c)  should  be  shewn. 


SECTION  II. 


ACCEPTING  OF,  OR  EXCEPTING  TO  BAIL. 


When  bail  have  been  put  in,  and  notice  of  th^t  event  Acceptiag 
has  been  duly  served,   it  is  optional  with  the  plaintiff,       "  * 
whether  he  will  acknowledge  their  competency,  and  ac- 
cept them  as  sufficient,  or  deny  that  they  are  qualified, 
and  oppose  their  admission,  and  compel  them  to  esta- 


X)  R.  M.  16.  Car.  2. 

y)  1  Chit.  Rep.  294.    Atkinson  v.'  Thompson,  2  Chit.  Rep.  81. 

z)  Ward  v,  Nethercoate,  7  Taunt.  145. 
^a)  Thompson's  bail,  2  Chit.  Rep.  87. 
(6)  Anon.  2  id.  82.  (c)  Freeman's  bail,  id.  88. 
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blish>  by  personal  examinationi  that  they  are  proper  per- 
sons to  be  bail. 

The  acknowledgment  of  the  sufficiency  of  bail  may 
be  either  in  express  terms^  or  by  implication ;  the  former 
is  sometimes,  though  not  usually,  conceded ;  the  latter  is 
more  frequent,  and  may  result  from  a  variety  of  acts. 
Thus,  if  the  plaintiff  does  not  protest  against  the  compe- 
tency of  the  baiiy  by  entering  an  exception  against 
them,  within  twenty  days  after  service  of  tlie  notice,  they 
wiil  become  absolute,  and  their  sufficiency  cannot  be 
afterwards  disputed,  (d)  And  when  such  an  implied  ad- 
mission of  the  competency  of  bail  and  regularity  of  the 
defendant's  proceedings  has  been  made,  the  plaintiff^  in 
the  King's  Bench,  cannot  consider  the  bail  as  a  nullity, 
and  tako  an  assignment  of  the  bail-bond,  notwithstanding 
the  bail  put  in  were  attorneys  or  attorney's  clerks,  or  other 
persona  interdicted  by  a  positive  rule  of  court  from  becom- 
ing bail,  {e)  But  in  the  Common  Pleas,  where  the  dis- 
qualification is  created  by  an  express  rule  of  court,  the 
bail  may  be  treated  as  a  nullity,  and  an  assignment  taken 
of  the  bail-bond,  without  an  exception  to  the  bail  bein^ 
first  entered.  (/) 

Any  act  which  admits  the  defendant  to  be  in  court, 
will  preclude  the  plaintiff  from  afterwards  objecting  to 
tbe  barh    Delivering  a  deeknration  in  ebtef,  is  tfaerafore 


{f)  R.  lil,  16  Car.  8,  K.  B.  R.  T.  5  W.  &  M,  R.  M.  8  Ann.  R.  2. 
In  actions  bv  bill,  the  defendant's  attorney  should' obtain  the  bait-piece 
Irote  tile  jtfi^s  derk>  slid  file  it  with  theaigaerof  tbewiiCa.  Jm^ 
tions  bv  ori^nali  the  note  or  memorandum  in  the  notice  of  a  bail- 
piece  always  remains  with,  tha  filazer. 

(«)  Thomson  v.  Roubell,  8  Doug.  467.  n.  The  Ring  u.  the  Sheriff 
of  Surrey,  8  East,  181.    Hugglns  v.  Bambridge,  Baspes,  81. 

(/)  ^enloOL  t^.  RiMO^^  l  B.  C^  P.  f^b&,  Wallace  v.  Arrowpmitb, 
2  B.  &  P.  49.  Bell  v.  Gate,.!  Tanttt.  168.  Richie  v.  Gilbert,  id;  164.  n. 
Cakish  «.  Ross,  id. 
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^  inipUied  (ieknQ^leclgn>fnt  tb;it  tfaa  bail  are  compe-  Accepting 
t^My  suul  if  9Q  exceptioa  be  then  entered,  it  may  be  cepting  tp 
tre^^l  a^  a  nvHity ;  (g)  but  delivering  a  declaration  de  ."^  ^^^ 
6eii«  esfi^  or  conditioiHinyf  i»  no  waiver  of  the  plaintiiTs  Accepting 
rjght  lo  except^  tliough^even  in  that  case,  the  denuind  or  ^ 
aeoep^nce  of  a  plea  will  r^^Iieve  the  bail  from  the  neces* 
sHy  of  justifying,  (A) 

.  When  the  s^me  persons  as  were  bail  to  the  slierifT 
beeofne  bail  abovei  the  plaintiff  cannot,  in  the  Court  of. 
Kiflg^i  Q^nob,  after  taking  an  assignment  of  the  bail- 
hoii^}>  oliject  tba^  tbey  are  ineligible;  for  the  mere  act  of 
suseepting  an  assignment  of  the  bond^  is  a  conclusive  ad- 
mission of  tbeir  competency  ;  (i)  but  where  the  enl;ering 
of  eweptiot)  to  the  hail  has  preceded  the  assignment  of 
tte  bond,  tfije  exception  is  valid,  and  thie  bail  are  bound 

tajwiilV.  (k) 
In  tb^  CqwI  of  CommpB  Pleas  it  is  a  rnJr^  that  not- 

i9^h9lianding  thp  bail  to  the  sheriff  become  bail  above, 

tb^  ptoiniiff  Qiay  ex<5iBpt  to  thenK  (/) 

Whore  the  pl^inliff  has  neither  es^iuressiy  accepted  the 

MU  9^  impliedly  rc^eog^ni?^  tbehr  competency,  by  com- 

Wittng  ai^  of  the  preceding  ircegularitlesi  and  intends  to 

offOs^  tbmr  li^omipg  absolute)  h^  nuist  enter  an  excep- 

tMm  10  i)i))p^  and.gAve  mtlce  thereof  within  the  limited 

number  of  days  prescribed  by  the  rules  and  practice  of 

iA»fi«wiiita..(m> 

(g)  R.  M.  8  Ann,  Reg.  1  (c)  K.  B.  Friend  v.  Mullens,  Ca.  Prac. 
C.  P.  81.  Lister  *;.  Wainhousc,  Barnes,  9±.  Wadrfr  tr.  Hoddook, 
Cs,,PJ5pc.  a  B.  ^W. 

{K)  Lister  t>.  Waiiihouse,  Barnes,  92: 

to  ^i^m  \  Salk,  97.  Groveqor  v.  So^hmu  «  Mod.  I'M.  Fish  »• 
IJ$ia«^T  Mod.  Oi    ftwwr  V,  QtanwUlc,.  il  It*. 

CA;J  ».Ut  t?.  Jones.  11  East,  3«l.  ^     ^  ,^^  , 

*  (0  BotightOn  V.  Chaifey,  3  Wiis.  6.    Ormond  »•  ©fifl«ftj  mmm, 

(hi)  9-,  M,  8  Ann,  Reg,  t.  a.  1  Salfc.  98;   Al»on.  6.  Med.  94.  ^ 
dale  V.  Nielsoo,  9  East,  405. 
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Bait  in  Common  Law  Actions.  [part^  i^ 

'  III  th6  Court  of  King's  Bencb,   ia  actions  conimenceif 
by  bill,  the  exception  must  be  entered  iu  a  book  kept  for 
that  purpose,   at  the  judge's  chambers^  within  twenty 
days  after  notice  of  bail  (n)  has  been  put  in  or  filed;  or 
in  action  by  the  original,  in  the  filazer's  book  (o)  Within 
the  same   period;    and  when  the  last  of   the  twenty 
days  happens  on  a  Sunday,  the  exception  may  regu- 
larly be  entered,  and  notice  given  on  the  Monday;(p) 
If  the  exception  be  not  entered  within  the  time  pre- 
scribed, they  become  absolute  and  irremoveable.  Giving* 
notice  of  exception,  without  the  exception  being  duly  en- 
tered, is  a  nullity,  and  the  subsequent  proceedings  will  be 
irregular.    Nor  is  such  an  omission  waived  by  the  de- 
fendant having  given  two  notices  of  justification,  under- 
one  of  which  the  bail  may  have  justified,  and  the  court  in 
this  case  stayed  proceedings  in  an  action  upon  the  bail- 
bond.  (9)    The  necessity  of  entering  an  exception  is,  how- 
ever, confined  to  instances  whei'e  the  bail  have  been  put 
in  in  due  time ;  for  if  they  be  not  put  in  until  after  the  ex- 
piration of  the  period  limited  for  that  purpose,  they  are 
bound  to  justify,  whether  they  have  been  excepted  to^ 
or  not.  (r)     And  where,  under  such  circumstances,  they 
have  omitted  to  justify,  the  plaintiff  may  take  an  assign- 
ment of  the  bond,  and  proceed  thereon,  as  if  no  bail  bad 
been  put  in.  («) 

After  an  exception  to  the  bail  has  been  entered,  notice 
of  that  step  having  been  taken,  should  be  given  to  the 


(n)  R.  M.  8  Ann.  Reg.  9.  a.  1  Salk.  98.  Anon.  6.  Mod.  24;  Dims- 
(Ule  v.  ^ielson,  2  East,  405. 

(0)  R.  E.  2  Geo.  4.  K.  B.         (p)  Oldham  v,  Burrell,  7  T.  R,  26. 

(o)  Hodson  V.  Garrett,  1  Chit.  Rep.  174.  The  bail-piece  should  be 
filed  by  the  defendant's  attorney  within  four  days  after  Uie  expiration 
of  the  twenty  days,  R.  M.  16  Car.  2  K.  B. 

[r)  Fuller  u.  Prest,  7  T.  R.  109.  Turner  v,  Carey,  7  East,  607. 

j)  Nunn  V.  Rogers,  2  Chit.  Rep.  108.  et  supra. 


l: 


HAP.vni.]  Pitting  iny  excepting  tOy  and  justifying.         .  tOI 

defendant's  attorney,  (t)  Entering  an  exception  without  A^ceptini^ 
serving  a  corresponding  notice,  is  nugatory,  (u)  The  no-  cMitiiigto 
tice  is  usually  served  immediately  after  the  exception  has  ^"^ 
been  entered;  and  to  render  it  available,  it  mxist  be  Entering, 
g'iven  within  twentv  days  after  the  service  of  the  notice  and*^ving 
ofbaa.(«)  '  "^.^ 

The  notice  of  exception  ought  to  be  in  writing,{y)  and  ^-  ®- 
should  be  correctly  entitled  both  with  reference  to  the 
coutt  and  the  name  of  the  cause ;  for  when  the  notice  of 
exception  was  entitled  "  in  the  Lord  Mayor's  court/'  in- 
stead of  "  in  the  King's  Bench,"  it  was  considered  a  nul- 
lity, and  an  attachment  obtained  against  the  sheriff  was 
set  aside.  (2)  So  where  the  notice  of  exception  was  not 
entitled  in  any  cause,  it  was  holden  irregular,  and  that 
the  circumstance  of  its  having  been  delivered  with  the 
declaration^  would  make  no  difference,  (a) 

A  notice  of  justification  of  bail  is  as  between  the  par- 
ties, a  waiver  of  any  irregularity  in  the  notice  of  an  ex- 
ception, (&)  though  it  would  not  be  a  waiver  with  respect 
^o  the  sheriff,  so  as  to  prevent  him  from  objecting  to  the 
-irregularity  when  ruled  to  bring  in  the  body,  (c)  And  it 
has  been  before  shewn,  that  the  right  to  take  advantage 
of  an  omission  or  irregularity  in  entering  the  exception. 


(0  R.M.  8  Ann.  Reg.  2 Car.  R.  E.  2  Geo.  2  R.  E.  5  Geo.  2.  Reg.  1. 

(«)  Satchwell  t;.  Lawes,  Barnes,  88.    Goswell  v.  Hunt,  id.  101. 

(.t)  Oldham  v.  Burrell,  7  T^  R.  26.  * 

(y)  Cohn  V,  Davis,  1  H.  Bl.  80. 

(z)  Anon.  1  Chit.  Rep.  374.    See  Harvey  v.  Morgan,  2  Stark.  17; 

(a)  Rex  V.  the  Sheriff  of  Middlesex,  1  Chit.  Rep.  742.  The  notice 
of  exception  must  be  a  perfect  instrument  in  itself,  and  the  mere  de- 
livery of  a  notice,  not  entitled  in  any  cause  with  the  declaration,  is  not 
sufficient.  We  ought  not  to  encourage  a  |>laintiff  under  these  circum- 
stances, because  the.  step  h^  takes  almost  inevitably  leads  to  some  ap- 
plication to  the  court.    Per  Abbott,  Q.J. 

(6)  Cohn  V.  Davis,  1  H.  Bl.  80.  | 

(c)  Id.    Rogers  v.  Mapleback,  id.  106. 
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Bail  in  Common  Law  Aciionsf.  [part  i. 

\%  nai  waived  by  the  defeiidatit  serviiig  a  notice  of  jui»\Uir 

cation,  (d) 

la  the  Cknirl  of  Ga&EHdon  Pleas^  the  exception  in  Laih- 
dOii  and  Middtesek  is  etitened  in  the  filuzer's  book^  and 
the  same  rales  m  to  the  time  of  entering  the  exoeption^ 
giving  notice  thereof,  and  waiving  the  exceptiofi,  abtaiu 
as  in  the  Kilig^s  JBenchi  («) 

In  the  Court  of  £xchequipr  exceptiou  is  not  entered 
on  the  bMl^piece,  but  is  given  as  a  separate  paper^  to  %hG,. 
defendant's  attorney- or  elei^  in  oonri. 

After  an  exception  has  been  entered  against  the  hail 
in  teitn-time,  and  due  notice  thereof  given^  the  bail  in 
the  King's  Bench  and  Exchequer  must  justify  within 
fotir  days.  After  service  of  such  notice^  a  defendant 
may  add  otiier  bail^  who  must  justify  within  t4ie  same 
four  days ;  or  if  exception  be  entered  in  v^cati(H],  iipon 
tlie^r^*  day  of  the  subsequent  term.(/)  And  unless'  there 
be  four  days  i^  tarm  after  notice  of  exception)  the  bail 
need  not  jibstjfy  until  tfie  first  day  of  the  ensuiotg  tejrm«^) 
In  the  eowpUtaiion  of  these  day^  they  are  calculated  e]»- 
clusively.  Tbus^  if  the  last  of  the  four  d^ys  fall  09  a  S^Uf^ 
day  or  MoiUby>  the  d^eads^t  has  the  fbUow^ig  Tuesdagr 
to  justify  bail ;  if  on  a  I^iursday^  he  has  the  foUowhog 
Friday. 

In  the  Court  of  Common  Pleas  it  is  ordered,  (h)  that  if 
special  bail,  put  in  by  &e  defendant,  ht  ^xcefpted  to,  the 
defendant  shall  perfect  his  bail  #ifhin  6yf»*  days  afler  ex- 


III  I  I    li*ii  Ji         li  Ui    ^f  hK<      .!»    Tl  IIMIi 


^«  i4 


=^ 


U      ■!>     il       1,^ 


(d)  Ante. 

(e)  Basby  r.  Walker,  doke^s  Rcj[).  55.  Satt^w^ll  v.  lawcs,  Barnes, 
88.  Hodson  V.  Ciarretty  \  Chit.  Rep.  1^4.  iGosW^ll  v.  Hlilit,  B^nes, 
.101.    Prac.  Eqr.  C.  P.  Tt. 

(/)  R.  £.  5  Geo,  dV K.  B.,  R.  (t.  S  &4 Oea.  $.  C.  f .,  2^  &  27  GcQ.  2. 
Exch.  (g)  a  Scl.  Prac.  15B. 

(k)  R.  T.  S  &  4  Geo.  2. 


fc« 


CHAP.  VIII.]  Putting  w^  eo'ctpting  t9y  and  justifying.         30;i 

ception  taken,  in  default  whereof,  the  plmntiff  shall  be  at   Accepting 
liberty  to  proceed  on  the  haU-bond ;  and  of  these  four  ceptTngw 
days,  the  first  is  reckoned  exclusively,  and  the  last  inclu-  ^^ 
sively ;  so  that  when  the  exception  is  entered  on  fFed-  Wkfaiii 
neiday,  am  attachment  cannot  regularly  issue  against  the  hSui^ 
sheriff  till  Tuesday  following,  Sunday  being  considered  as  J?"i&  |? 
a  dies  nan.  (i)     In  the  case  by  which  this  rule  is  esta-   aA^#r  excep- 
blished,  although  the  attachment  had  improperly  issued 
on  the  Monday,  the  court  refused  to  set  it  aside,  as 
the  bail  had  not  perfected  on  the  Tuesday,  (ft)    But  this 
position  appears  now  to  be  overruled.    In  Maycock  v. 
Solyman,  {tj  it  was  determined,  that  if  an  attachment 
issue  on  the  fourth  day,  the  court  will  not  set  it  aside 
wUboiU  first  caliing  on  the  defendant  to  justify  bail. 


Of  adding  Bail. 

At  any  time  prior  to  the  expiration  of  the  fiefiod 
Hiuited  fbr  justifying,  if  the  persons  already  put  In  as 
boU,  either  fit>m  disinclination,  inade^iacy  of  property^  or 
othtr  cause,  are  unable  to  fiilfil  their  implied  engage-- 
ment,  of  establidiiag  that  they  are  <XHBl|>etmt|  otter 
bail  may  be  added,  hi  die  Kh^-s  Bench,  in  aed(Hae  by 
biU^  this  is  effeeted  by  inserting  the  names  and  addHions 
of  (be  new  bail  in  the  bail-piece,  or  in  action  by  orJigidBAi 
in  liiat  court  or  in  the  Ck>urt  of  Cmnmon  Plea^  by  esterr 
ing  tbe  partieulara  iQ  the  filaeer's  book. 

Whenthe  substitution  of  bail  is  intended,  and  the  or- 
diniffy  period  allowed  for  justifying  is  sot  sufficient,  fui*- 
tber  time  miiy  be  obtained  by  td^ing  out  a  srummons  fbr 

— -t-iri-       .1      _    _  jiiiMBi  I  -.,-  ■  ^^,|A-..^Y--^— »— — — ^^^— »— --'^-*^^  ""'*  "' 

(A  North  V.  Ctans.  «  H.  El.  3^.  (Xc)  U, 

OT  1 N.  R.  1$?.  ; 
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that  purpose,  which  will  operate  as  a  stay  of  proceedings, 
if  it  be  returnable  before  the  allotted  time  for  justifying- 
the  bail  has  expired,  (m) 

Immediately  after  the  insertion  ofnew  names  in  the 
bail-piece,  it  is  desirable  that  an  application  should  be 
made  to  the  court  for  permission  to  enter  an  exoneretur 
as  to  the  former  bail ;  for  until  this  course  has  been 
adopted,  they  will  continue  liable  on  the  recognizance,^ 
although  they  may  have  been  excepted  to,  and  liave  re- 
fused to  justify;  (n)  but  it  is  not  essential  to  the  security 
of  the  bail,  that  the  motion  for  this  purpose  should  be 
made  at  the  earliest  opportunity ;  for  bail  against  whom 
an  exception  has  been  entered,  may  apply  at  any  time  to 
be  relieved^  on  paying  the  costs  incuiTed  by  the  party 
proceeding  against  them.  Such  an  application  has  been 
acceded  to,  even  after  two  scire  fadases  and  returns  of 
niAtf.  (o)  In  the  latter  case,  an  exoneretur  is  entered 
mmc  fro  tunc,  (p) 

Bail  having  a  direct  and  immediate  interest  in  the 
event  of  the  suit,  are  incapacitated  from  giving  evifience 
ou  behalf  of  their  principal;  (q)  hence,  if  the  defendant 
intend  examining  one  of  the  bail  as  a  witness,  application 
should  be  made  to  the  court  far  permission  to  strike  liis 
name  out  of  the  bail-piece,  on  undertaking  to  substitute 
another  in  his  stead.  'This,  motion  shoiild  be  founded 
upon  an  affidavit,  stating  that  the  party  is  a  material 
witness,  and  it  may  be  made  at  any  time  during  the  pro- 


\. 


(m)  Uedford  v,  Edie,  6  Taunt,  240. 
.  (n)  Clement  v,  Tubb,  dte(J  in  4  Burr.  2107. 

(o)  Saver,  58.  309.  1  Wills,  837.  Toulk  v.  Burke,  1  Bl.  Rep.  462. 
Bramwell  v..  Farmer,  l.Taunt..429i 

(p)  Humphry  v,  Leite,  4  Burr.  2107. 

(q)  Young  v.  Wood,  3amcs,  69.  See  Carter  v.  Pearce,  1  T.  R.  163. 
Young  V.  Bairaer,  1  Esp.  103.  Piesly  w.  Von.  Esch,  2  id.  603. 
Baker  v.  Tyrwhitt,  4  Campb.  27.  Bind  v.  Bacon,  5  Taunt.  183. 


CHAP.Tlii.]  Putting  tn,  excepting  'to,  andjustifying.        80S 
g^ess  of  the  cause^  (r)  notwithstanding  the  time  limited  Accepting 

tVy  or  6X- 

for  justifying  may  have  expired.  cepting  to 

When  an  exception  has  been  entered  against  the  origi->  ^^^^^^^^ 
nal  bail,  it  is  a  fixed  and  settled  rule  that  the  added  bail  Adding  UiU 
are  bound  to  justify,  whether  they  have  been  excepted  to 
or  not.  It  is  therefore  unusual  and  nugatory  to  except 
to  the  latten  («)  And  from  this  circumstance  is  derived 
the  practice  of  including  in  the  notice  of  justification, 
the  names^  residence,  and  addition  of  the  substituted 
bail.  (0 

New  bail  may  be  described  in  the  notice  as  added  bail^ 
though  the  original  bail  have  been  rejected,  (u)  Nor  is  it 
material  that  the  recognizance  should  have  been  entered 
into  antecedent  to  giving  notice  of  added  bail ;  it  will 
suffice,  if  the  recognizance  be  taken,  and  their  names  re^^ 
corded  on  the  morning  of  justification,  {x)  Where  notice 
of  bail  had  been  given  on  the  10th  of  November;  and  on 
the  12th,  that  other  bail  would  be  added  who  would  justify 
on  the  l5tb;  but  on  the  I4th,  the  latter  notice  was  coun* 
termanded,  and  notice  again  given  of  the  original  bail ;  Ft 
was  bolden  that  the  last  notice  would  have  been  sufficient, 
if  due  notice  of  justification  had  been  given,  {y) 


(r)  Young  r.  Wood,  Barnes,  89.  Whallcyv.Terally,  Imp.  C.  P.  185. 

(«)  Gregory  v,  Gurden,  Bames,  74. 

(i)  Stone  v.  Stevens,  3  Anst.  636.    See  Anon.  2  id.  564,  contra. 
^    \u)  Webb  V.  Matthew,  1  B.  &  P.  2«5. 

(x)  1 B.  &  P.  628.    See  Collier  v,  Godfrey,  1  H.  Bl.  291.    Gregory 
r.  Giirdon,  Barnes,  74* 

(^)  — ^^^  V.  Marshall,  1  Marsh,  323.  vide  post,  309* 
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SECTION  m. 


OF  jvsTirriNa  bail. 


As  the  design  of  eateriog  an  exception  against  tbe 
i)ail>  is  .to  oblige  tbe  parti^s^  to  prove  upon  oath  their 
ability,  to   fulfil  the  obligation   incidefnt   to  the  cha- 
racter of  bailj  it  is  necessary  that  the  plaintiff  should  be 
informed  of  the  time  and  place  at  which  their  compe-* 
tency  is  to  be  established. 
NtKjceof        The  memprandum  by  which  this  information  is  comr 
j      cation,  m^jj^j-^j^  is  called  '^  A  notice  of  justificfttioji/' 
How  en-  Whether  the  bail  $rst  put  in^.  or  others  suhsequenilir 

added,  intend  to  justify,  the  notice  should  be  ^ort^ctly  ien- 
titled  of  the  court  in  which  the  action  wa^  brought,  and 
in  the  name  of  the  cause.  A  material  inaccuracy  Ui  either 
of  these  particulars,  will|  in  genera^  render  it  rold  ;(a} 
Jthough  a  mere  transposition  of  the  qames  of  th^  parties 
will  not  afford  sufficient  ground  for  the  rejection  of  the 
bail.  (A) 
Number  of  In  the  King's  Bench  qnd  Exchequer,  notice  of  justificar 
the  notice,  tion  of  three  bail  is  valid ;  (c)  and  in  De  Tastel  t?.  Kroger,  (d) 
M^IXonnId,  Chief  Bardn  said,  '^hie  did  not  know  that  there 
was  any  line  drawn  with  respect  to  the  number  of  bail;  it 
must  depend  upon  the  particular  circumstances  of  each 
case;''  though  a  different  practice  obtains  in  the  Com- 
mon Pleas,  (e)  And  in  any  of  the  courts,  notice  that  A.,  B«, 
and  C,  OP  two  of  them  will  justify;  (/)  of  a  notice. 


(a)  LoflFt,  237. 

\h)  Anon.  2  Chit.  Re|f.  86. 

(c)  Lofft,  96.    Forrest,  158.    Jell  v.  Douglass,  1  Chit  Rep.  601. 

(fiO  Wigbtw.  110.  (e)  Allen  V.  Keyt,  8  Bl.  Rep.1152. 

(/)  Lofft,  26. 


described 
in  notice. 


CHA^.Tiii.]  Putting  tn^  eJtcepting  to,  and  justifying^         S07 

specifying  that  one  person  only  will  become  bail,  is  ?'yjj«*<y- 
irregnlar.  (^)  ':   v^^^^-^ 

When  the  original  bail  are  to  justify,  it  has  not  in  prac>-  Baiij  ho4r 
tice  been  usual  to  describe  their  addition  or  place  of 
abode  in  the  notice  5  and  the  ordinary  mode  of  proceeding 
has  been  merely  to  state,  in  general  terms,  ihat  the  bail 
already  put  in  will  justify  on  a  particular  day ;  (A)  but  from 
a  recent  case,  it  would  seem  necessary  that  the  christian 
and  surnames  should  be  inserted,  (i)  It  has,  indeed,  eren 
been  said,  that  the  parties'  addition,  and  place  of  abode 
should  be  described,  (*)  When  the  names  are  introduced^ 
extreme  cai*e  should  be  taken  that  the  appellation  giveh 
h)  a  subsequent  notice  corresponds  with  the  names  used 
in  a  prior  one ;  and  if  there  be  any  essential  incongruity 
in  this  respect,  the  bail  will  be  rgected^  (0 

Thus  describing  the  bail,  in  the  notice  of  justification 
by  the  chriM^tian  name  of  ^Thomas  instead  of  John,  is 
bad ;  (m)  and  where  the  party  in  the  notice  of  bail  was 
named  Lloydy  and  in  thie  affidavit  of  justiiicafion'the  liamii 
was  spelled  with  a  single  L>  the  notice  was  considered  to 
be  irregular,  (n)  /         : 

In  the  Court  of  Common  Pleas  an  inaccuracy  in  the 
descriptlolti  ofihe  bail,  inflhe^notice  ofjustification^  even 
where  no  notice  of  bail  has  been  previously  given,  is  waived 

by  the  plaintiff's  entering  an  exception  to  them,  (o) 

, »—- ^^— ^-.  ,  ■   I 

(g)  Steward  v.  Bishop^  Barnes,  60. 

{h)  England V.  Kerwan,  1  B.&P.3S5.  Jeffiy's bail, iChit. Rep. 351. 
. '  (f)  Taylor  v.  Halliburton,  1  Chit.  Rep.  351. 494.  s.  c.  n. .  See  forms, 
jMf  App.  114.5th  ed.  1  Lees'  Diet.  114.  Imp.  Prac*  K.  B.  175* 
Imp.  Prac.  C.  P.  178.  5th  ed*,  in  which  the  names^  &c.  of  the  bail  are 
not  introduced ;  but  in  the  Appendix  to  Mr.  Manning's  Ex.  Prac.  81.^' 
the  names  of  the  bail  are  mentioned,      {k)  Anon.  1  Chit.  Eep^  351.  d« 

[t)  Uamilton*s  bail,  1  Chit.  Rep.  494.  n.    « 

M  Anon.  1  Chit.  Rep.  351.  n. 

[n)  Williams's  b^l,  1  Chit.  Rep.  495.  Anon.  I  B.  Moore,  126« 
Wood  V.  Chadwick,  2  Taunt.  173. 

(d)  Bigg  «,  Dick,  1  Taunt.  17, 18.  This  reason  asigned  for  this  ride> 
is,  toat  ue  plaintiff  might  have  ascertained  the  names  of  the  bail,  and 

X  2 


308 

Of  justify* 
ing  baiL 


Bail,  how 
described 
in  notice. 


By  whom 
the  notice 
maybe 
giren. 


Bail  in  Common  Law  Actions.  [part  i. 

When  new  bidl  are  substituted  for  those  originally 
put  inj  they  must  be  described  in  the  notice  of  justification 
with  the  same  precision  as  is  required  in  the  original  no- 
tice of  bail,  (p)  Stating,  however^  that  two  were  added 
bail^  when  in  point  of  fact^  only  one  was  added^  is  not 
material,  (g) 

As  it  is  an  established  rule,  that  during  the  progress  of 
a  cause,  a  party  cannot  change  his  attorney^  without  first 
obtaining  leave  from  the  court,  it  is  material  that  the  no- 
tice of  justification,  where  an  order  for  that  purpose  has 
not  been  procured,  should  be  given  by  the  same  attorney 
as  was  originally  retained  by  the  defendant,  (r)  But  this 
rule  is  inapplicable  to  the  case  of  prisoners,  who,  in  or- 
der to  obtain  their  liberty,  are  allowed  to  justify  bail  by 
a  new  attorney,  without  previously  obtaining  a  rule  of 
court  authorizing  the  change,  {s)  And  where  the  de- 
fendant's attorney  refused  to  instruct  counsel  to  move 
that  the  bail  might  justify,  unless  he  would  pay  him  his 
costs,  the  Court  of  Common  Pleas,  on  the  application  of 
the  biul,  granted  a  rule  for  them  to  appear  and  justify  by 
their  own  attorney,  to  prevent  the  bail-bond  being  as- 
signed, {t) 


the  place  of  their  residence^  when  he  entered  the  exception  in  iht 
filacer's  book. 

(p)  England  v.  Kerwan^  1 B.  &  P.  335. 

Xq)  Anon.  3  Chit  Rep.  86, 

(r)  Macpherson  r.  Rorison,  1  Doug.  2  IT.  Ray  v.  Demattos,  2  W. 
B1.13S3.  Hill  t7.  Roe,  6  Taunt.  532.  2  Marsh.  257.  8.  c.  Anon. 
1  Chit.  Rep.  329.  n.  semb.  same  case,  2  id.  76.  vide  ante,  282. 

(0  K^s  V.  Tavcmier,  l  Chit.  Rep.  291.  See  Wheeler  «.  Rankin, 
id.  81.  The  Kin^  v.  the  Sheriff  of  Loodeki,  2  B.  &  A.  604. 1  Chit.  Repr 
329.  8.C.,  and  cases  hi  note  (a). 

(0  Haggett  y.  Argent.  7  Taunt.  47.  2  Marsh,  365.  In  this  case 
Gibbs,  C.  J.  said,  that  though  the  defendant  could  not  change  his  at* 
tome^r  without  leave  of  tiie  court,  but  the  sheriff  and  bail  misht  appear 
by  their  own  attorneys.  From  this  judgment  and  the  case  of  Hill  v.  Roe, 
6  Tkunt.  532.  2  Marsh,  257.  s.  c,  it  would  appearythat  it  is  no  ground 
for  an  attadunent  against  the  sberiffi  that  bau  have  been  pui  in  by  a 
new  attorney. 
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In  the  Exchequer,  notice  of  justification  must  be  given  P^Jn^- 

IOC  DSlL 

in  the  name  of  the  attorney  or  derk  in  court. (u)  x^^^^^j. 

In  the  Court  of  King's  Bendi,  when  the  bail  originally  Within  what 
put  in  and  excepted  to,  intend  to  justify,  the  notice  should   mwt  be*^ 
be  served  upon  the  plaintiff's  attorney  one  day  prior  to  ^^^ 
the  time  appointed  for  the  justification,  as  on  Tuesday  for 
Wednesday ;  (x)  and  when  a  Sunday  intervenes,  the  no- 
tice must  be  given  on  Saturday  for  Monday. 

Where  fi:esh  bail  is  added,  whether  the  addition  be  of  one 
or  both  of  the  bail,  there  must  be  two  clear  days'  prior  no-^ 
tice  of  justification,  one  inclusive,  and  the  other  exclusive,, 
as  Thursday  for  Saturday ;  and  Sunday  is  not  computed  a 
day  for  that  purpose,  consequently,  notice  of  added  bail,  on 
Saturday  for  Sunday,  is  invalid,  {y)  The  rule  that  two 
days'  notice  of  added  bail  must  be  given,  is  strictly  env 
forced ;  for  where  a  notice,  good  in  substance,  but  defec- 
tive in  point  of  form,  had  been  given,  as  on  Monday  for 
Tuesday,  (by  mistake  for  Wednesday)  and  on  Wednesday 
a  subsequent  notice  was  delivered  for  Thursday,  the  bait 
were  rejected.  (2;)  Where,  afiier  regular  notice  of  justifi- 
cation, notice  of  adding  bail  is  substituted,  one  day's  no- 
tice is  sufficient  to  countermand  the  latter  and  revive 
the  fonner>  (a)  If  the  time  limited  for  the  justification 
of  biul  expire  on  a  day  in  term,  which  happens  to  be  a 
dies  rum  juridicusy  the  notice,  nevertheless,  ought  to  be  for^ 
that  day,  although  the  bail  will  not  justify  until  the  sue-  ] 

ceeding  one.  (b) 

When  bail  above  are  put  in,  and  exception  entered  in 


mam 


(m)  9  Price,  148.  ,     , 

(*)  Wright  t;.  Ley,  H.  15  Geo.  3.  K.  B.  dted  1  Tidd,  28S.  7th  cd^ 
2  B.  &  P.  31.  n.  a.  8.  c.  ^ 

(y)  Overton's  bail,  K.  B.  cited  1  Tidd,  583. 7th  ed.  Imp.  ?..B.  199* 
(ir)  Morgan's  bdl,  1  Chit.  Rep.  308. 

(a) V.  Marshall,  1  Marsh.  3^.  «.  ^      ^ 

(6)  By  Master  Forstcr,  cited  1  Tidd,  283.  7th  ed.  Imp.  K.  B.  173; 


Witluii  what 
tUMttOKiM 


310  "JSlflU  in^  Camfnan  Law  Actions.       [part  i. 

Cf^^'  vacation^  notice  that  the  bail  will  justify  on  the  first  day 
of  the  next  tenn  must  be  given  within  four  days  after 
notice  of  exception^  or  the  plaintiff  will  be  entitled  to  an 

mutt  be        assignment  of  the  bail-bond,  (c)    But  this  rule /<{)  does 

given  m  the  "  \  /  .\  / 

K.  B.;  not  render  it  necessary  that  the  same  bail  should  justify ; 

and  therefore,  where  bail  were  excepted  to  in  the  va- 
cation, and  the  defendant  gave  four  days'!  notice  of 
justification  for  the  first  day  of  the  succeeding  term, 
bnt  two  days  before  that  time,  gave  notice  of  added  ba|l; 
it  was  holden^  that  as  the  four  days'  notice  had  been 
originally  given,  that  the  latter  bail  were  entitled  to 
justify,  {e) 

In  the  c.  p.  .  bi  the  Court  of  Common  Pleas,  as  well  where  the  bail 
originally  put  in  intend  to  justify,  ^  in  the  ease  of  added 
bail,  two  days'  notice  of  justification  must  be  gjive^,  ^e 
one  exclusive,  and  the  other  inclusive ;  (/)  and  when 
there  is  an  intervening  Sunday,  a  notice  delivered  pn 
Saturday  should  state  that  (jhe;  bail  will  Justify  on  Tv^ 

^^y^^s)  '  :  ' "  *  .; ; 

With  reference  to  giving  notice  when  the  bail  are  cx^ 
cepted  to  in  vacation,  the  practice  of  the  Qourt  of  Com- 
mon Pleas  differs  from  the  Court  of  .ffing's  Bench;  as  in 
the  former,  notice  of  justification  may  be  given  ^t  any 
time  iu;  l^be  vacation^  provided  it  be  delivered  two  days 
prior  to  the  first  day  of  the  next  term.  (A) 

Ih  *^4?*'  '  ^^  *^  ^^^^  ^^  Exchequer  two  days'  notice  of  justifica- 
tion  must,  in  all  cases,  be  given.    A  notice  to  justify.  <m, 

i^l  ?*  S'^'  5®°'  *•    Millson  V,  King,  9  East,  434. 

(f)  Hone  V,  Barker,  1  Chit.  Rep.  4.    Woodroffe  v.  Oldficld,  1 0.  & 
R.  7.  See  Lunn  v.  Leonard,  1 M.  &  S.  366 ^  t;,  MarshaU,  1  Mareh. 

w.^'l^®^®  ^'^  ?*^®^y^^'  Barnes,  8^.    Elton  n.  Manwatin^,  id.  88. 
Nation  V.  Barrett,  2  B.  &P.  so.  . ,;.  MarshaU,  1  MarsU  3?«, 

te)  Gregory  v.  Reeves,  Barnes,  303. 

(A)  Fowlis  v,  Grosvenor,  Barnes,  loi. 
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a  day  id  whieh  ihinc^urt  sila  in  (eqniiy/is  voiiL^} .  Where  o^io"^- 
the  bail  are  excepted  to  iniTacatiDA,  the  notice  of  justifica*  !^^^^^ 
lion  must  be.giveD  WitUn  iSaiir  days  after  it  has  been  ^^^^* 
entened.  (fc) 

:    Prior  to  a  late  rule  of  courts  (Q  there  were  some  mi^  or  imni 
nu^  distinctions  (m)  as  to'the  iwyipent  of  costs,  when  ^^^^^^^t^ 
tlie  bail  did  not  atti^nd  to  justify^  according  to  the  first  no^ 
tice ;  but  it  is  now  ordered;  **  that  whenever  two  or  more 
notices  of  justification  of  bail  shall  have  been  given  before 
the  notice  on  which  bail  shaD  appear  to  justify,  no  bail 
shall  be  permitted  to  jtistify,  without  first  paying  (or  se- 
curing to  the  satisfiu^on'  of  the  plaintiff,  his  attorney,  or 
agent)  the:rea^nablecostsincurred  by  such  prior  notices^ 
Idtfaougb  the  sanies  of  the  persons  intended  to  justify,  or 
any  of  tbein  may  iiot  hal^e  been  changed  y  and.wheth^r 
tbe  bail  j^jehtioned  hjL  any  siidi  prior  notice,  shall  not  ha^re 
appeared^  or  ahalt  have  been  rejected/'    In  the  Common 
Pleas,  although  there  is  no  express  rule  of  court,  the  pnke« 
tice  is  the  same  as  in  the  King's  Bench,  (n) 
-  The  notice  of  justification  of  bail  ought,  in  strictness,  Notice,howy 
to  be  served  personally  upon  the  plaintiflTs -attorney,  or  on  '^bomT^ 
some  clerk  or  servant  in  his  office,  (o)    Deporiting  the  '*^^* 
notice  in  the  letter  box  at  the  attorney's  chambers,  is  un^' 
available,  (p)  unless  tibe  receipt  of  it  be  at  a  subsequent 
period,  (q)  distinctly  acknowledged  by  him;  or  tome  aa» 


(i)  Partridge  v.  Rose,  2  Chit.  Rep.  84. 

{k)  Manning's  Exchequer,  Prac.  lOS.  cites  MUlson  o.  King,  0  East, 
4S4.  (/)  5  B.  &  A.  559. 

(m)  Steer r.^mith,  1  Chit.  Rep.  44.  id.  BO.  8.  c.  Mereer  v.  Sanby, 
id.  658.    ■■         V.  Clarke,  S  id.  89.  Aldis»  v.  Burgess,  3  B.  k  A.  759. 

(n)  The  King  V.  the  Sheriffof  Middlesex,  1  Taunt  57.  Holward  % 
Andr^lB.  &  P.  39. 

(o)  Saunders's  bail,  1  Chit  Rep.  77.    Fowler*s  bail,  id.  78. 

(p)  Id.  And  see  H.  T.  8  Geo.  3.' 

Iq)  Saunders's  bwl,  1  Chit  Rep.  77;  Jameson's  bail,  j4-  lOO. 
Jones's  bail,  id.  294. 


Mnred. 
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Of  jui^y..  thorized  clerk*  Wbere^  therefore^  notice  <^  bail  was 
t.^^^^^*  served  in  due  time^  by  leaving  it  at  the  office  of  the  attor-^ 
Notice,  how,  ney,  who  returned  it  the  next  day  in  a  letter,  stating  that 
whom,  he  should  not  accept  the  notice,  because  he  had  taken 
.  an  assignment  of  the  bail-bond,  the  service  was  deemed 
valid,  (r)  Suggesting  that  endeavours  had  been  made,  to 
obtain  an  adn^ission  from  the  plaintifiTs  attorney  of  the 
notice  having  been  received,  is  nugatory,  {s) 

Although,  in  general,  the  notice  should  be  delivered  to 
some  person  actually  in  the  service  of  the  plaintiff's  at^ 
torney,  yet  this  rule,  under  .peculiar  circumstances,  has 
been  departed  from }  as  where  both  the  attorney  and  his 
clerk  were  absent  from  chambers,  at  the  usual  office 
hours,  it  was  determined,  that  it  might  be  properly  ^served 
upon  a  person  who  described  himself  as-being  autho** 
rized  by  the  attorney  to  receive  papers  during  his  ab- 
sence. (0  But  some  connexion  must  be  shewn  to  exist 
between  the  attorney  and  the  person  upon  whom  the 
notice  has  beeii  served.  The  circumstance  of  its  being 
delivered  to  the  master  of  the  house  in  which  the .  at- 
torney has  his  office,  will  not,  by  implication,  create  a 
suffident  privity.  (t»)  And  it  should,  in  such  eases,  appear^ 
that  the  person  who  delivered  the  notice,  believed  the 
statement  of  the  party  upon  whom  it  was  served,  Xbat 
he  was  properly  authorized  by  the  plaintiff's  attorney  to 
take  in  papers,  (a?) 

Where  repeated  attempts  have  been  made  to  serve 
the  notice  at  the  attorney's  chambers,  sticking  up  a  copy 


■*»«*i"*^^ 


(r)  Bailey  v.  Davy,  1  Chit.  Rep.  77.  See  Arrowsmith  Ingle,  3  TauD^ 
9S4. 

rO  Hall's  bail,  1  Chit.  Rep.  79. 

\t)  Thompson's  bail,  S  Chit.  Rep.  87,  . 

lu\  Freeman's  bail,  id.  88. 

(^}  Thompson's  bail,  id.  87< 
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in  the  King's  Bench  office^  and  putting  another  under  ovyimstf^ 
the  attorney's  door^  has  been  considered  regular,  (y)  i*"^   *    ^> 
Affixing  notice  in  the  King's  Bench  office  is  sufficient,  if  Notice,iwir^ 

and  upon 

the  plaintiff  himself  be  an  attorney^  and  his  place  of  resi*  wfaom^ 
dence  unknown,  {z)    So  if  the  plaintiff  sue  in  person^  and  "^^  * 
the  defendant  be  ignorant  of  his  abode,  placing  a  notice 
in  the  prothdnotory's  office  will  suffice,  (a) 

lu  the  Exchequer,  all  notices  must,  in  general,  be 
given  and  received  in  the  name  of  a  clerk  in  court.  But 
in  the  ease  of  bail,  the  court,  on  an  objection  founded  upon 
the  above  rule,  that  the  notice  was  signed  by  the  attorney 
in  the  cause,  wiU  grant  further  time  to  justify,  {b) 

Anterior  to  a  recent  regulation,  the  notice  of  justified-  At  what 
tion  might  have  been  served  at  any  time  before  ten  o'clock  ^^^  ^ 
at  night  in  the  King's  Bench,  (c)  or  nine  o'clock  at  night 
in  the  Common  Pleas  ;  (d)  but  now  it  is  a  rule  in  both 
courts,  (e)  ''  that  from  and  after  the  last  day  of  Trinity 
term>  59Geo.  3.  every  notice  for  justifying  bail  in  person 
shall  be  served  before  eleven  o'clock,  in  the  forenoon  of  the 
day,  on  which,  according  to  the  present  practice,  such  no- 
tice ought  to  be  served,  except  in  case  of  an  order  of  the 
court  for  further  time,  in  which  case  it  shall  be  sufficient 
to  serve  the  notice  before  three  o'clock  in  the  afternoon 
of  the  day  on  which  such  order  shall  be  granted  \  and  in 
all  the  cases  aforesaid,  the  ajffidavit  of  service  shall  spe- 
cify the  time  of  day  at  which  such  notice  shall  have  been 
served." 


a 


Atkinson  v.  Thompson,  2  Chit.  Rep.  81. 
^z)  Ahoii.  2  Chit.  Rep.  89. 
(a)  Ward  «.  Nethercoate,  7  Taunt.  145.    . 
(6)  Calvert  v.  Bowater,  1  Price,  385. 
(t)  R.  M.  41  Geo.  3.    1  East,  132.    Anon.  2  Chit.  Rep.  88. 
(ji)  Chesseli  v.  Parkin,  2  Taunt.  48.  Arruwsmith  v.  Ingle,  3  id.  234. 
(e)  R.  T.  59  Geo.  3.  K.  B.  2  B.&  A.  818.  1  Chit.  Rep.  756.  R,M. 
63  Geo.  3.  C.  P.  1  B.  &  B.  469.    4  B.  Moore^  2. 


314  Bail  in  Cammm  Law  Actiom.  ^    :    [pA»n»' 

Of  iwttify.        An  noknow^iedgmeBtiby  tjke  plaintiff's  attorney^  thait 

*"*  t^e  notice  basiteea  jr^eived^  witlK^alj specifying  tUe  time, 

vill  b0.a  sufficient  admission  of  tiie  yalidity  of  the  ser- 

^cct  (/) . .  A  continued  notice  of  bitUy  Where  time  has  not 

i^een  given  by  the  cot^rt^  need  not  be  s(etved  before  three 

o'c}pclc,(g) 

Affidavit  6f       Prior  to  the  bail  justifying,  an  affidavit,  properly  en- 

nodM  of      titled  of  tbe  court,  and  in  the  <»i|se,  should  he  made  by 

iimificatioa.   ^  person  who  delivered  the  notice,  stating,  in  explicit 

language, .  the  manner  in  which,  and  the  person  upon 

whom,  it^was  served.  (A)  ^ 

A  ma^terial  irregularity  in  the  service  of  the  notice  ap- 
pearing tipon  the  face  of  the  affidavit,  or  a  mistake  in  en- 
titling the  deposition'  itself,  tvJU  render  the  service  and 
affidavit  .i^ugatory.  Thus,  when  two  notices  of  justifi- 
^ion.  had  been  given,  to  the  plaintiff's  attorney,  one 
of:  which  was  of  added  bail }  and  w  the  affidavit  of 
service  to  which  the  two  notices  were ,  annexed,  the 
deponent  stated^  that  he.  had  served  .another  pptice,  by 
deUvering  It  to  a  female  servant,  at  the  hpi^  of  the 
plaintiff's  attorney^  without  stating  which  of  the  two 
notices  it  was.  that  he  had  thus  deliv/ered;  .t)ie  affida- 
vit was  considered  imperfect,  a%  it  should  havje  pointed 
out  by  a  letter,  or  other  distinguishing  ndiu^ic,.  the  notice 
sworn  to  have.been  served,  (i)  When  the  jnotice  has  been 
merely  deposited  jn  a  .letter  box>  or  lei^  9i  the  office  pf 
the  plaintiff's  attorney,  instead  of  being  served  nppii  an 
individual  in  his  chambers,  the  affidavit  should  contain 
an  allegation,  that  subsequent  to  such  service,  the  plain* 
tiff*^  attorney,  or  some  authorized  person,  had  admitted 


■I  I 


(/)  Bailey  v,  Davy,  1  Chit  Rep.  77.  n.    Sec  Fowler's  bail,  id.  78. 
(g)  WUliams  v.  Taylor,  5  B.  Moore,  472. 
Ch)  Hayward^s  bail,  1  Chit,  Rep.  1. 

(t)  Yates's  bail,  1  Chit.  Rep.  43.  See  Saunders's  bail,  id.  77.   Fow- 
ler's bail,  id.  78.    HaU*s  bail,  id.  79. 
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the.  receipt  of  it }  (Jc)  tliougb^  in  one  case,  where  the^  or iwiiiy. 
affidavit  stated,  that  in  the  absence  of  the  attorney  and  his  !°^^7-^/ 
clerk,  the  notice  was  left  with  a  person,  who  stated  that;  AManiiBr. 
he  was  in  the  habit  of  receiving  papers  for  the  attpmey.  noikccC   . 
according  to  bis  directions,  that  an  application  was  i^iu^  j«itifi««tion. 
made  at  the  same  place  on  a  subsequent  day,  to  inquirct 
if  the  notice  had  been  received,  and  the  attorney  and. 
his  clerk  were  again  out  of  the  way,  it  was  de^med.^uffir^ 
cient*  (/) 

Having  shewn  the  proceedings  necessary  to  be  taken;  when 
prior  to  justifying  bail,  and  the  period  within  which  the  j^I^ify"'' 
bail,  aftei:  exception,  must  be  perfected,  it  will  be  proper 
to  state,  at  what  place,  and  in  what  manner,  the  justi-* 
fication  is  to  be  conducted. 

The  justification  of  bail  is  either  in  open  court,  or  at  a 
Judge's, chamber?;  the  former  is  the  ordinary  practice ;. 
the  latter  can  only  be  done  by  the  consent  of  the  plain- 
tiffs attorney,  (/i) 

In  actions  in  the  King's  Bench,  the  bail  justify  in  acourt  in  K.Bk 
speciallyappropriated  to  that  purpose, called  the  bail  court* 
By  a  rule  of  Easter  term,  28  Geo.  3.,  it  was  ordered,  that 
the  court  should  sit  in  Serjeant's  Inn  Hall  every  mom«- 
ing  during  term,  from ,  half  past  eight  o'clock  till  ten,  for 
the  purpose  of  taking  justifications'  of  bail^  and  hearing 
ipotions  of  course.  This  order  was  subsequently  re- 
pealed,  and  it  was  directed  that  the  sittings  of  the  court,^ 
in  Seijeant's  Inn  Hall,  should  be.  discontinued,  and  that 
\he.  business  there  conducted,  should  be  done  in  the 
King's  Bench,  at  Westminster^  where  on^  of  the  judg^ 

would  sit' during  term  time,  every  morning,  at  half  past, 

■■■■■■       1  ■  ■      ..  ■     I  ■    ■  ■  ■■■■  I ■  II 

(Ji)  Saunders's  bail^  1  Chit.  Rep.  77.  Jameson's  bail,  id.  100,  etvide. 
9ipni.  if)  Thompson's  bail,  t  Chit.  Rep.  87. 

\U)  Where  one  of  the  nail  have  justified  at  chambers,  an  order  for 
the  other  to  justify  in  ooea  court  must  be  obtuned.    Cohen's  bail, 

.T.  182S.  MS". 
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Of  jiMdfy- '  nine  o'cloclc,  for  the  purpose  of  talcing  the  justification  of 

IOC  bail*  -   -  m-n  m 

\2^,s/mm^  bail  and  discharge  of  insolvent  debtors.    The  court  m 

Where  bail    ^hJch  bail  justify,  is  now  generally  holden  before  one  of 

tiff.  the  Judges,  in  the  Dutchy  Chamber,  under  the  provisions 

of  the  Stat.  57  Geo  3.  c.  11.,  which  empowers  any  one  of 

the  judges,  when  occasion  shall  require,  to  sit  apart  from 

the  rest  of  the  bench,  in  some  convenient  place,  in  or 

near  Westminster  Hall. 

In  the  C.?.       In  the  Common  Pleas  and  Exchequer,  there  is  no  dis- 

aad  Exc^e- 

4iaer.  tiuct  or  separate  court  for  the  justification  of  bail. 

At  a  iodge'ft  The  practice  of  justifying  before  a  judge  at  chambers, 
'  it  has  been  before  stated,  can  only  be  adopted  when  the 
previous  consent  of  the  plaintiff's  attorney  has  been  ob- 
tained, or  in  vacation,  when  the  defendant  is  a  prisoner. (m)' 
In  Sayers  v.  Tolfree,(vnm)  where  the  bail  had  justified  at 
chambers  in  vacation  without  permission,  but  the  plain- 
tiff' had  not  olijected  to  an  application  for  that  indulgence, 
the  court  considered,  that  the  plaintiff  had  indirectly  sanc- 
tioned the  proceedings,  and  that  it  was  equivalent  to 
an  express  consent. 

Mode  of  Where  the  bail  justify  in  court,  in  actions  by  bill  in 

coS^**^  "  the  King's  Bench,  the  judgeV  clerk,  the  evening  preced* 
ing  the  morning  of  justification,  should  be  requested  to 
bring  the  bail-piece  into  court,  and  attend  and  deliver 
it  to  the  master,  or  it  may  be  obtained  by  the  defendant's 
attorney,  and  given  to  the  master  in  court.  In  actions  by 
original,  or  in  the  Common  Pleas,  instead  of  requesting 
the  judge's  clerk  to  be  present,  application  must  be  made 
to  the  filacer,  who  will  attend  with  the '  bail-piece^  or 
book,  in  which  the  names  have  been  entered. 

incham-  Arthe  l)ail-piece,  in  actions  by  bill,  remains  at  the 

judge's  chambers,  when  that  course  is  adopted,  the  bail 

1    I  I     ■— ——  I        I     11  ■   II   I   II  ■■■,     ^w^i^i^     ,  I  ,  ■  ■  I    I  ■ 

(m)  5  Geo.  2.  Reg.  K.B.    Anon.  6  Mod.  25.    Hawldns  v,  Plomcr, 
2  Bl.  Rep.  1064.    Sayers  v,  Tolfree,  1  Price,  %,       (mm)  1  Price,  2. 


bert. 
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should  attend  there^  when  the  judge's  clerk  will  admixkis^:  Of  juttify- 
ter  the  oath  by  which  they  swear  to  their  sufficiency^  and  CLv--^^/ 
will  take  the  recognizance.  In  actions  by  original,  orders  .^^f  5^ 

^         o         ^  juitifying'. 

must  be  given  to  the  nlacer  to  attend  at  the  judge's^  with 

his  book>  and  the  bail  justify  as  in  actions  by  bill*  *    i 

Bail  either  justify  in  person^  or  by  affidavit :  in  person^ 
when  put  in  in  town ;  by  affidavit,  wheki  put  in  in  the 
country.  The  mode  of  proceeding  when  the  latter  is 
adopted,  will  be  considered  in  the  next  chapter. 

On  the  morning  of  justification  the  bail  should  be   At  whht 
either  actually  in  court  or  attending  in  its  vicinity,  at  the  ^^^^^fr 
hour  appointed  by  the  court  for  their  attendance.  '^  ^^"^^ 

In  the  King's  Bench^  it  is  ordered  by  a  rule  of  Easter  in  k.  b. 
term,  28  Geo«  3.,'that  the  bail  shall  attend  before  half 
past  nine;  and  by  a  subsequent  rule,  {n)  it  is  directed,, 
that  no  bail  shall  be  permitted  to  justify  after  ten  o'clock: 
and  soon  after  the  establishment,  of  the  bail-court,  Mr.: 
Justice  Bayley  directed  it  to  be  understood,  '^  that  in  fii* 
ture,  bail  btended  for  justification,  must  be  in  Westmini- 
ster Hall  by  half  past  nine  o'clock  in  the  morning ;  and 
that  if  the  bail  were  not  ready,  and  the  papers  delivered 
to  counsel  by  ten  o'clock,  no  bail  could  be  taken  after 
that  hour."  (o) 

In  the  Court  of  Common  Pleas,  it  is  a  rule,  ^^  that  bail  in  th«  c.  P. 
shall  justify  at  the  sitting  of  the  court  only,  and  at  na 
other  time,  except  on  the  last  day  of  term,  when  bail, 
who  may  have  been  prevented  from  attending  at  the  sit- 
ting of  the  court,  shall  be  permitted  to  justify  at  the  rising. 
of  the  court."  (p) 

In  the  Court  of  Exchequer,  (9)  it  is  the  fixed  and  set*  in  EycIm* 


(n)  T.  T.  35  Geo.  3.    In  LofFt,  88,  it  is  stated,  that  the  bail  not 
present  at  the  sitting  of  the  court,  must  wait  until  the  rising, 
(o)  1  Chit.  Kep.  1,  3.  n, 
(p)  R.  E.  51  Geo.  3.  C.  P.  3  Taunt,  569. 
{q)  2  Price,  327.    See  3  id.  35. 
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ofjuifttf]^    ^ted  practice,  (r)  tbough  oot  pramulgtited  by  aformal 

w!jw  rule  or  order,  that  the  justification  of  bait  mtist  be  taken 

at  the  sittteji:  of  the  court,  or  before  the  commencement 

of  the  ordinary  busine^  of  the  day. 

On  last  day       But  the  rulc  that  bail  shall  attend  at  the  sitting  of  the 

of  term.       (ourt,  when  the  justification  is  to  take  place  on  the  last 

day  of  term,  has  been  departed  from;  and  in  all  the  colirts; 

bail  are  upon  that  day  permitted  to  justify  at  the  rising  of 

the  court. '(*) 

At  irittt  The  names  of  tlie  bail  are  called  oti  in  regular  sucie^ 

2^  1^     Mon ;  and  if  they  be  not  opposed^  are  allowed  to  justify 

^vpi"^      as  a  matter  of  course,  hy  each  swearing  tiiat  he  is  a  hbllse^ 

holder  or  fi^eholder/  and  worth  doubte  the  sum  sworn  to, 

or  1000/.  beyond  that  sum,  if  it  exceed  lOOOL,  (t)  after  all 

his  debts' are  paid »  -  ,     - 

If  the  bail  be  foreigners,  they  may  be  sworn  and  ear* 

amined  through  the  medium  of  an  interpreter.  («) 

Any  objection  to  the  bail  should  be  advanced  imnie-^ 
dlately  after  they  have  been  sworn,  and  before  they  have 
jtistified.  {x)  The  omission  to  oppose  the  bail  in  propel* 
time  having  originated  in  the  mistake  of  counsel  ih-* 
structed  to  object  to  them,  will  not  afford  sufficient  ground 
to  permit  the  bail  to  be  subsequently  examined,  although 
'  the  inadvertence  is  attempted  to  be  aided  immediately 

after  the  justification  has  taken  place,  and  before  they 


(r)  4  Price,  155.  In  re  Tomkinson,  2  Chit.  Rep.  94.  The  court  said, 
that  th6ugh  the  dictum  in  2  Price,  327.,  relating  to  the  justification 
of  bail  at  the  sitting  of  the  court  and  before  the  other  ordiiiai7> 
business,  was  not  promulgated  by  the  court  as  a  rule  or  order  of  the 
^fourtj'but  only  as  an  intiiuation  of  what  they  intended  to  make  a  rule; 
and  though  that  intention  was  never  carried  into  efiect,'yet,  that  the 
nile  seemed  so  reasonable,  that  they  should  refuse  the  modon. 

(«)  See  3  Taunt.  569.    2  Price,  327.    3  Price,  35. 

(0  R.  M.  51  Geo.  3.  K.  B.  C.  P.  and  Exchequer. 

(u)  Glead  v.  Mackay,  2  BL  Rep.  956. 

(x)  Hawkins  v,  Wilson,  4  Taunt.  660. 
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liave  departed  from  the  court,  (y) ,  But  Ibis  rule  does  not  of}t]tHfy» 
exCeud  to  cas'e^  where  tbe'bail  have  justified  by  mistake,  c"^  ^^^ 
without  any  default  jof  counsel.  (2) 

The  bail  may  he  opposed  either  by  personal  examina-  Mode  of 
tton  or  by  affidavit,  or  by  both.  When  the  former  method  ^^^ 
fe  adoptee^  the  counsel,  by  a  rigorous  examination,  should 
endeavour  to  elicit  from  the  bail  an  acknowledgment  of 
th^ir  i^  situation.  When  the  latter  mode  is^  pursued, 
an  affidavit  dioidd  be  produced,  disclosing  such  facts  as 
will  cottvidce  the  court  that  there  has  been  some  irregu* 
larity  or  defect  iA  the  proceedings,  or  that;  thebidlare 
incapable  of  fiilfilKng  their  engagement. 

The  affidavit  must  be  put  in  and  read. before: th^  bail  ByaffidavU. 
are  examined,  as  it  is  a  settled  rule,  that  ah  affidavit,  im-» 
pugning  their  sufficiency,  cannot  be  read,  or  the  sub- 
stance stated  to  the  court,  after  any  questions  have  been 
asked  the  bail,  (a)  It  must  set  forth  the  particular  ob- 
jection intended  to  be  relied  on  with  certainty  and  pre- 
cision; merely  suggesting  matters  of  report  and  general 
opinion,  without  alleging  any  particular  fact,  from  which 
a  distinct  inference  of  incompetency  can  be  collected, 
will  be  of  no  avail,  (b) 

If  the  same  persons  are  bail  in  two  actions,  they  must 
be  opposed  on  each  separately,  {bb) 

In  examining  the  bail,  considerable  latitude  is  per->  Byexamina* 
mitted«    Every  question  may  be  put  to  them,  which  will  ^*""' 
at  all  conduce  towards  establishing  or  negativing  their 
competency;  they  may  consequently  be  interrogated  re- 
specting the  nature  and  amount  of  their  property,  until 

(y)  Butler's  bail,  1  Chit.  Rep.  83.    The  rule  is  established,  that  op. 
position  oomes  too  late  after  the  bail  have  justified ;  and  it  is  not  in  my 
po^er  to  admit  you  to  examine  the  bail.    Per  Bayley,  J. 
•   (i)  Addison  «.  Foster,  3  Chit.  Rep.  98. 

fa)  Anon.  1  Chit.  Kep.  373.  n.  Imp.  K.  B.  195.  n. 

(h)  Sanderson's  bail,   1  Chit.  Rep.  676.    See  Williams  v.  Hunt, 
id.  831.  (66)  Anoq.  2  Chit.  Rep.  9i. 
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they  have  satisfactorily  shewn  that  they  are  possessed  of 
a  sum  equal  to  the  payment  of  the  amount  for  which  they 
have  rendered  themselves  answerable  s  but  no  questions 
which  are  foreign  or  irrelevant  to  the  immediate  object 
of  the  inquiry,  can  be  put ;  (c)  or  which  would  unneces* 
sarily  expose  the  circumstances  of  the  bail,  or  lead  to 
the  useless  developement  of  the  pecuniary  situation  of 
other  persons.  Where  one  of  the  bail  was  asked,  whether 
he  had  not  stood  in  the  pillory  for  peijury ';  (d)  upon  an 
objection  being  taken  to  the  question,  as  tending  ito 
criminate  him,  the  court  said,  that  there  was  no,  im-^* 
propriety  In  the  question,  as  the  answer  could  hot  sub^ 
ject  him  to  punishment ;  (e)  and  the  bail,  adniitting  the 
suggestion  to  be  true,  was  immediately  rejected. 

(c)  Dobson's  bail,  H.T.  K.  B.  1823.  MS. 

{d)  The  King  v.  Edwards,  4  T.  R.  440. 

It)  This  reason,  it  is  with  much  deference  conceived,  is  far  from  be« 
ing  satisfactory;  for  assuming  that  the  examination  of  bail  is  to  be  con- 
ducted in  a  manner  at  all  analagoUs  with  that  observed  in  the  examina^ 
tion  of  witnesses,  the  question  could  not  have  been  put,  or  if  it  had, 
it  need.not  have  been  answered.  The  rule  of  evidence  is,  that  a  witness 
IS  not  compellable  to  declare  his  own  infamy,  nor  confess,  what  would 
directly  degrade  his  character.  In  Cook's  case,  4  St.  Tr.  '748.  s.  c. 
3  Sdlk.  338.,  C.  J.  Treby  said,  **  Men  have  been  asked  whether  they 
have  been  convicted  and  pardoned  for  felony,  or  whether  they  ^ve 
been  whipped  for  petty  larceny,  but  they  have  not  been  obliged  to  an- 
swer ;  for  although  their  answei-  in  the  affirmative  will  not  make  them 
criminal,  nor  subject  them  to  punishment,  yet  they  are  matters  of  inr 
famy ;  and  if  it  be  an  infamous  thing,  that  is  enough  to  preserve  a  man 
from  being  bound  to  answer.  A  pardoned  man  is  not  guilty,  hb  crime 
is  purged.  But  merely  for  the  reproach  of  it,  it  shall  not  be  pu  upon 
him  to  answer  a  question,  whereon  he  will  be  forced  to  forewear  or  dis^ 
grace  himself.  So,  persons  have  been  excused  from  answering,  whether 
they  have  been  committed  to  bridewell  as  pilferers  or  vagrants,  &c.  Yet, 
to  be  suspected,  is  only  a  misfortune,  and  shame  no  crime.  The  like 
has  been  observed  in  other  cases  of  odious  and  infamous  matters, 
which  are  not  crimes  indictable.''  In  Rex  v.  Lewis,  4  £sp.  235.  a  wit- 
ness, in  cross-examination,  was  asked,  if  he  had  not  been  in  the  House 
of  Correction.  Lord  EUenborough  interfered  and  said,  that  that  ques- 
tion could  not  be  asked ;  a  witness  was  not  bound  to  answer  any  ques- 
tion, the  object  of  which  was  to  degrade  or  render  him  infamous.  See 
Sir  John  Friend's  case,  4  St.  Tr.  559.  Layer's  case,  6  id.  259/  5  M. 
&  S.  ^44.  4  £sp.  242.  It  may  perhaps  be  urged,  diat there  is,  in  tiiis 
respect,  a  distinction  between  bail  and  witnesses ;  the  former  come  for- 
ward voluntarily  to  accomplish  a  private  end,  and  purposely  subject  tfaenir 
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When  the  same  bail  are  opposed  in  two  different  ac-   ^^^^^^^^ 
tions  they  must  be  opposed  in  each  separately.  (/)  \,^-^r^^ 

If  the  bail,  on  their  cross-^examination,  either  ad-r  tionl""^^ 
mit  that  they  have  forsworn  themselves,  or  from  gross 
prevarication,  render  it  apparent,  that  what  they  before 
stated  was  untrue,  they  may  be  committed  by  the  judge 
for  a  contempt  of  court,  and  are  subject  to  an  indictment 
for  perjury,  (ft)  In  Royson's  case,  (i)  where  the  bail,  on 
being  examined,  acknowledged  that  he  had  forsworn 
himself,  he  was  immediately  committed  to  prison,  and 
ac^udged  to  stand  in  the  pillory,  without  any  other 
evidence  against  him  than  his  own  confession.  But 
the  courts  will  not  set  aside  the  allowance  of  bail  on 
the  ground  that  one  of  the  parties  has  sworn  to  a  false 
account  of  his  property,  if  it  do  not  appear  that  the  de- 
fendant or  his  attorney  was  privy  to  the  misconduct  of 
the  bail.  (A;)  ,      , 

The  offence  of  personating  bail  has  been  provided;  Penonating 
against  by  the  statutes  21  Jac.  1.  c.  26.  s.  2.,  and  4  and  5 
W.  &  M.  c.  4.  s.  4.  The  first  of  these  acts  makes  it 
felony  without  benefit  of  clergy,  "to  acknowledge,  or  pro- 
cure to  be  acknowledged,  a  recognizance  of  bail,  in  the 
name  or  names  of  any  person  or  persons  not  privy  or  con- 
senting to  the  same/'  But  this  act  extended  only  to  bail 
taken  in  the  courts  themselves; (2)  so  that^  if  the  bail  ac-. 
kqowledged  in  another  name  was  not  filed,  the  offence 


-*m' 


selves  to  examination,  to  prove  to  the  court,  that  they  are  competent' 
to  fulfil  the  responsihility  attached  to  the  character  they  have  assumed; 
the  lat^r  have  a  higher  duty  to  fulfil,  a  duty  which  they  owe  to  the 
public  and  to  the  administration  of  justice^  and  ought,  on  that  account, 
to  be  protected. 

(/)  Anon.  8' Chit.  Rep.  94. 

(A)  See  form  of  indictment,  6  Wentw.  423,  481.  S  Chif.  Crim.  339, 
Curtis  V,  Smith,  1  Chit.  Kep.  116, 

(i)  Cro.  Car.  146. 

ik)  A'Becket  v.  -^-^ —  5  Taunt.  776. 

(0  3  Bla.  Com.  128. 
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Of  justify,  ^vas  a  misdemeanour  only ;  atid  tkeradte,  the  4  and  5  W. 
"Hl^^^  &  M.,  WWch  authorizes  hail  to  he  takeh  hy  commissioners 
PcrwMuitinf  j^  the  coutitry,  or  hy  tftiy  jtfdge  on  his  circuit,  makes  it  a 
single  felony  for  any  one,  before  a  person  empowered  hy 
virtue  of  that  act,  to  take  hail  to  represent  or  personate 
any  other  pcfi'ton,  wberehy  the  person  so  represented  and 
personated  may  be  liable  to  the  paytti^nt  of  any  stWtt  of 
money  for  diebt  or  damages,  to  he  recovered  hi  the  same 
suit  or  action,  wherein  such  person  is  represented  tod 
personated,  as  if  he  had  really  acknowledged  or  entered 
into  the  same.  And  the  27  <jeo.  3.  c.  43.  extends  the 
same  provisions  to  the  taking  special  hail  in  'Chester. 
Still,  however,  the  mere  personating  hail  before  a  judge 
in  chamhers,  which  is  not  filed  of  record,  appears  to  he  a 
misdemeanour  only,  (m) 

If  hail  be  put  in  under  feigntsd  naihes^  thete  being 
no  such  person  to  be  defrauded,  it  is  no  felony,  thoti|fh 
the  defendant  may  be  sentenced  to  the  pillory,  or  duch 
higher  punishment  as  the  court  may  think  proper  to  in- 
flict, (n) 
Grounds  of  Having  considered  the  mode  of  objecting  to  the  eom- 
o^e^uoosto  pgjgugy  ^f  tij^  j^jaa^   ihg  manner  in  whidi  they  jlre  to 

h6  exiimined,  and  the  consequences  of  prevaribation, 
like  ^ext  6h}ect  of  inquiry  is,  what  are  the  specific  tod 
d^iiite  grounds  upon  which  the  Justification  maybe 
tfiicicessfully  opposed.  But  as  the  qualification  to  he 
possessed  by  the  bail,  and  the  proper  mode  of  con- 
ducting the  proceedings,  have  been  previously  ex- 
apiined,  it  may  here  suffice  to  subjoin  an  analytical 
table  of  the  grounds  on  which  the  opposition  may  be 
made,  with  references  annexed  to  the  other  parts  of 


Cm)  1  Hale,  696.  Tim Wlye*!  casfc,  «Sid.-90. 
(fi)  Anon.  1  Stra.  384. 
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the  work^  in  ^vfaicfa  thxv  h^&  been  investigated  and  dis-  5>f  i^vtify- 
cwQe4.  v!lL*L 


I.  INCOMPETENCY  OF  THE  BAIL. 
Idt^  On  account  oi  personal  disqualification  : — 

Th  King,  p.  «69. 

The  Queen,  or  members  of  the  Royal  Family,  p.  269. 
Savants  qfihe  Kiug,  p,  ^6i9. 
A  peer  of  England,  p.  2$9. 
■  Ireland,  p.  ^69, 

Scotland,  p.  269. 

A  w^ber^f  tiie  Mm$e  domm^ne,  p.  969. 

An  fkmbomid^,  p.  9C9. 

An  ambassador's  servant,  p.  269. 

An  officer  of  a  court  cfjysiiee  exempt  from  ordinary 

process,  p.  269. 
4 w  attorney^,  p.  S;ep,  ,!^0, 
Aw  attorney's  cle^kj  p.  271. 
A  gaoler,  p.  27 ^» 
A  summoning  officer,  p.  271 
A  bailiff,  or  o<%«r  p€r>««n>e(wie«f:^in  Me  execution  of 

process,  p.  ^71^ 
;  Jif^mMQvert^p.  272. 
i4»  infant,  p.  272. 

il  person  actually  resident  in  the  King*s  Palace,  or 
•    Me  ver^rc  f^encq/^  p.  ^69. 
A  .persott  lie^e  on  ^he  saims  instrwmeivt  toiM  ihe  defen* 

A  person  not  a  freeholder,  p.  268. 

.4  j^ersof*  nof  arAwe^^?q?<??>  p.  27^. 

-4  f>qr$on  before  rejected,  p.  278- 

A  person  uxmcquainted  with  th^  defendfint,  p  281, 

A  person,  convicted  of  some  infamoui  crime,  p.  272. 
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2dly,  On  account  of  insufficiency  of  property. 

A  person  not  worth  double  the  sum  sworn  to,  or  one 
thousand  pounds  beyond  that  sum,  if  it  exceed  one 
thousand  pounds,  p.275>  279. 

A  bankrupt  who  has  not  obtained  his  certificate,  p.  278. 

A  bankrupt,  whoy  under  a  second  commission,  has  not 
paid  155.  in  the  pound,  p.  278. 

A  person  discharged  under  the  Insolvent  Act,  p.  279. 

11.  ON  ACCOUNT  OF  IRREGULARITY  IN  THE 

PROCEEPINGS. 

Ist,  In  the  bail-piece,  p.  287- 

For  not  being  entitled  in  the  cause,  p.  287»  S88. 
For  a  misnomer  in  the  name  of  the  parties,  p.  288.    ^ 

2dly,  In  the  notice  of  bail,  p.  291. 

For  not  being  correctly  entitled,  p.  293. 

For  not  accurately  stating  the  names  of  the  bail,  p.  2.94. 

Or  the  place  of  their  ahode,  p.  294. 

Or  their  degree  or  addition,  p.  296. 

3dly,  In  the  notice  of  justification,  p.  306. 

For  not  being  properly  entitled,  p.  306. 
For  not  stating  the  christian  and  surnames  of  the  bail, 
p.3af. 

4thly,  In  the  service  of  the  notice  of  justification^  p.  311. 
In  having  given  two  or  more  notices  of  justification, 
without  having  paid  the  costs  incurred  by  th^  prior 
ones,  p.  311. 

Although  the  difierent  topics  immediately  connected 
with  the  preceding  analysis,  have  been  included  in  prior 
parts  of  the  work,  it  will  be  proper,  in  this  place^  to  enu- 
n^rate  in  what  cases,  at  the  time  of  the  justification  of 
the  bail,  time  will  be  granted  to  amend  an  inaccuracy  in 
any  of  the  necessary  written  documents,  or  to  give  the 
defisndant  an  opportunity  to  produce  new  bail,  in  the 
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event  of  the  original  bail  being  incapable  of  establishing  Of  juidfy. 
their  competency^  or  omitting  altogether  to  attend  at  the  ^  ^  Jn^-' 
hour  appointed  for  the  justification.  Time  to 

It  may  be  premised  as  a  general  rule^  that  one  judge  «n^n. 
will  not  interfere  with  the  allowance  of  time  granted  by 
another  judge,  (o) 

As  it  would  be  inconvenient  and  unjust  that  a  mere)  when  ai. 
clerical  error  in  any  of  the  necessary  documents^  should  ^^^' 
preclude  the  defendant  from  perfecting  bail,  the  time  for 
justifying  will,  in  general,  be  enlarged,  to  enable  the  de- 
fendant to  amend  it.  Hence,  where  the  bail-piece  was  not  in  the  bail. 
entitled  of  the  court,  or  in  the  cause,  the  indulgence  of  a  ^^^'' 
week's  time  was  granted  ;(p)  and  even  a  misnomer  in  the 
bail-piece  may  be  rectified,  if  the  bail  have  been  correctly 
described  in  the  notice,  (q)     In  Calvert  v.  Bowater,  (r)  it 
was  objected,  that  the  action  was  brought  against  the 
defendant,  at  the  suit  of  joint  plaintiffs,  but  that  the  bail- 
piece  was  only  entitled  in  the  name  of  one :  the  court 
permitted  them  to  justify,  remarking,  that  if  there  was  no 
such  cause  as  that  mentioned  in  the  bail-piece,  the  justi* 
fication  would  be  nugatory. 

When  no  grounds  appear  for  suspecting  that  an  in-   ^°  ^«  "^- 

-_,_         ..1,  •  ,         ,,  ,  tice  of  bail. 

tended  misdescnption  has  been  introduced,  or  that  there 
has  been  an  omission  in  the  notice  of  bail,  purposely  to 
mislead  the  plaintifi^,  and  no  affidavit  is  adduced,  stating 
that  his  inquiries  have  been  rendered  useless,  in  conse- 
quence of  such  inaccuracy;  a  defect  in  the  notice  of  bail, 
in  not  being  properly  entitled,  or  in  not  setting  forth,  with 


(o)  Tomlinson  v.  Harvey,  8  Chit.  Rep.  83. 

(p)  Hall's  bail,  1  Chit.  Rep.  79.  Simmons  v,  Morgan,  id.  10. 
Webster's  bail,  id.  10.  See  Hill  v.  Roe,  6  Taunt.  533.  3  Marsh.  257. 
8,  c.    See  Anon.  1  B.  Moore,  126. 

(9)  Anderson  v.  Noah,  1  6.  &  P.  31. 

(r)  1  Price,  385* 
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tmih  and  ceftainfy,  the  named,  pIsLoes  of  abodid^  and  ad- 
ditions of  (he  ball^  will  not  afford  a  tenable  ground  of 
opposition ;  and  when  such  objections  hav^  been  taken, 
time  has  been  granted  to  enable  the  defendant  to  correct 
the  tnistake.  {s) 

Time  will  also  be  allowed  to  amend  a  defect  in  the  no- 
tice of  justification.  Thub^  where  one  of  the  bail  was 
descHbed  by  the  christian  name  of  Thomas,  instead  of 
John,  the  <Jourt  allowed  the  other^  who  had  been  cor- 
rectly designated^  to  justify  i  and  gave  time  for  the  wrong 
name  to  be  altered,  and  granted  permission  for  the  bail 
misdescribed  to  justify  at  a  future  day.(0  And  where  the 
notice  omitted  the  names  of  the  bail,  it  being  sworn  to  be  a 
clerical  mistake,  and  no  affidavit  being  pr^noed  that  it 
bad  been  done  for  the  purpose  of  delay,  time  waa  given 
to  serve  a  fresh  notice,  (ii) 

Although  an  irregularity  in  serving  the  nOtk$e  of  justi- 
fication would  affbrd  a  sufficient  ground  for  the  rejection 
of  the  bail,  yet  the  courts  Will^  in  general,  allow  an  ex- 
teni^on  of  time  to  rectify  the  mistake,  on  the  terms  of  pat- 
ting the  plaintiff  in  the  same  situation  as  he  woutd  have 
been  in,  if  the  error  hdd  not  been  t^w^mitted.  (j*)  These 
indulgences,  where  the  bail  are  not  opposed^  and  the  in- 
aceuraey  is  merely  ^f  a  cMilf^l  deiieription,  may  be  ob- 
tained as  a  matter  of  course ;  as  where>  in  the  affidavit  of 


■  •■t    r    t t«iii     e    it 


(»)  Anen.  1  Chit  Rep.  999.  Anon.  id.  &5i.  n.  Oahiagtenls  bail, 
id.  495.  id.  D.  Atkinson's  b^il,  2  id.  86,  See  Tanner  v.  Nash, 
1  Price,  400.  In  Rennell  v,  Atkins,  2  Chit.  Rep.  83,  it  is  reported, 
that  Dampier,  J.  refused  to  allow  time  to  amend  notice  of  bail,  ob- 
serving, that  any  indulgence  of  this  sort,  would  only  increase  the 
number  of  mistakes.  And  Mr.  Chitty  in  a  note  says,  that  it  is  now 
the  practice  not  to  gnat  tiiD«  in  these  teases,  aidesb  mh  aftdavit  of  a 
defence  on  the  merits  be  produced.  .     . 

(0  Anon.  1  Chit.  Rep.  351.  n. 

(tt)  Jeffry's  bail,  1  Chit.  Rep.  S51. 

{x)  Hayward*s  bail,  1  Chit.  Rep.  1. 
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service,  the  flefeadant's.  name  was  erroneously  spelled  pfiu«%- 

Heweyd  for  Hay  ward,  {y)  l^^^l^j 

iVu  ?iffidavit  of  the  service  of  notice  of  justification,  in  J-^^^*.  ^^ 

^H^ph  the  dep<i>n^nt  was  described  by  mistake  as  agent  serTice 

for  the  plaintiff,  instead  of  the  defendant,  was  allowed  to  notice  of 

pasg,  on  the  cpndition,  that  before  the  rule  for  allowance  3"">^"^*<>"- 
wa^  c}ra^n  iip,  a  new  and  corrected  affidavit  should  be 
filed.  (?) 

Time  may  he  obtained  to  add  and  perfect  other  bail.  Of  grantiag 

where  those  already  p^t  in  are  incapable  of  justifying ;  Jh"*i^trc 

but  a  material  distinction  is  to  be  observed  between  ™!>jeto 

juttify. 

where  the  cau$e,  creating  the  incapacity,  is  of  a  personal 
nature,  existing  previous  to,  or  at  the  time  of  their  being 
put  in,  and  where  the  cai^se,  creating  the  incapacity,  has 
arisen  after  that  event.  In  the  former  case,  as  it  is  con- 
sldjered  th^t  their  incopapetei^py  must  have  been  known 
to  the  defendant,  np  indulgence  is  allowed.  Thus,  if  th? 
bail  be  an  a,ttQrney>  (a)  or  an  ui^certificated  bankrupt,(i&) 
i^  Insolvent  debtor,  (c)  or  a  person  notorioii^ly  not  a 
houselcefper  at  th^  time  the  notice  of  bail  was  der 
livered,  (d)  time  will  not  be  granted.  But  where  the 
jc^ujse  creating  the  disqualification  happens  posterior  to 
the  bail  being^  put  in,  as  subsequent  bankruptcy, (e)  or 
insolvency,  (/)  or  by  their  having  discontinued  house- 
keeping, (g)  an  extension  of  time  will  be  granted  to 
enable  the  defendant  to  obtain  and  justify  other  bail. 

(y)  1  Chit.  Rep.  1;  See  Yate's  bail,  1  Chit.  Rep.  43. 

(f )  Ancm.  1  Chit.  j^ep.  49<S.  n. 

(o)  Qeorge  v.  Barnsley,  1  CHit  Rep.  8. 

(6)  Rawhn's  bail,  1  Chit.  R^ep.  3.  In  this  case  the  court  refused  to 
mnt  time,  not  because  the  party  was  an  uncertificated  bankrupt,  but 
from  the  circumstance  of  his  having  admitted,  that  he  had  been  ar- 
rested several  times  since  he  had  obtained  his  certificate. 

(c)  See  ante,  p. 279. 

((t)  Hunt  t;.  Haynes,  1  Chit  Rep.  T.  Colman  v,  Roberts,  id.  88. 
Gould  V,  Berry,  id.'  143. 

(e)  Anon.  1  Chit.  Rep.  11. 

(/)  Dixon  V.  Clarke,  id.  8.  See  Ayton'fe bail,  id;  4.     fe)  An«i.  u).  ^. 


328 

Of  justify- 
ing bail. 

Of  granting 
time  where 
the  bail  are  ^ 
unable  to 
lutify. 


Further 
time  grant 
ed  to  the 
plaintiff  to 
make  in- 
quiries &c. 


Bail  in  Common  Law  Actions.  [part  h 

So  where^  from  tbe  equivocal  nature  of  the  party's 
occupation  of  a  pari  of  premises^  it  might  be  fairly 
questioned  whether  he  was  strictly  a  housekeeper  or  not, 
time  will  be  given  ;{h)  or  where  he  bail  are  precluded 
by,  accidental  circumstances,  from  obtaining  immediate 
possession  of  the  house,  which  would  have  conferred  on 
them  the  qualification  of  being  housekeepers,  (i)  When 
it  is  doubtful  whether  the  bail  is  or  is  not  the  respon- 
sible tenant  or  occupier  of  the  house,  an  affidavit,  re- 
pelling any  charge  of  an  intention  to  mislead,  should  be 
adduced,  (k) 

In  many  instances,  the  plaintiff  has  obtained  further 
time  to  inquire  into  the  character  and  circumstances  of 
the  bail ;  as  where  one  of  them  had  deceived  the  plain 
tifTs  attorney,  and  prevented  him  from  making  inqui- 
ries, by  representing  that  he  did  not  intend  to  justify,  but 
afterwards  attended  for  that  purpose ;  the  court,  without 
hesitation,  granted  him  time  to  ascertain  their  suf- 
ficiency;(Q  A  similar  indulgence  will  be  granted,  where 
the  bail,  on  their  examination,  give  indirect  and  evasive 
answei's,  without  the  prevarication  being  sufficiently 
palpable  to  warrant  their  absolute  rejection,  (m)  or 
Where  the  competency  of  the  bail  may  appear  sus« 
picious,  from  other  causes,  which  are  not  directly  ne- 
gatived, (n) 

Whenever  the  plaintiff  obtains  fiirther  time  to  inves- 
tigate the  situation  and  pecuniary  circumstance  of  the 
bail,  a  corresponding  indulgence  is  usually  granted  to 

the  defendant,  to  enable  him  to  put  in  other  bail,  (o) 

' ' '  '  '  I . .  ■      ,,,.,,,■■  ..    ■ .' 

(A)  Walker's  bail,  1  Chit.  Rep.  316. 
U^  Bold's  bail,  1  Chit.  Rep.  288. 


k)  Colman  v.  Roberts,  1  Chit.  Rep.  88. 
/)  yabderncoolen's  bail,  l  Chit  Rep.  989. 
fit)  Anon.  1  Chit.  Rep.  354.  n. 


^   (n)  Spurden  v.  Mahoney,  1  Chit.  Rep.  309.  n. 

(o)  AnoD.  1  Chit.  Rep.  354.  n.    See  Greea  v.  Hartley,  id.  354. 
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Ifthebail^  either  designedly,  or  from  unforeseen  or   Ofju«tHy- 
accidental  causes,  omit,  or  are  unable  to  attend  at  the  pe-  t^^l^» 
riod  appointed  for  their  justification,  and  no  further  time   Further 
be  obtained  for  that  purpose,  the  bail  are  considered  to  be   ^h^n^*** 
out  of' court  j(p)  but  in  general,  when  these  impediments  ^«|i»«^« 

onsittcd  to 

arise,  the  courts,  at  the  suggestion  of  counsel,  will  grant  attend. 
further^  time,  either  to  justify  the  same  bail,  or  to  add 
and  justify  others.  In  the  King's  Bench  (q)  it  is  a 
rule,  that  '^  when  a  motion  is  made  -for  further  time  to 
justify  bail,  it  must  be  supported  by  an  affidavit  of  the 
special  facts,  alleged  in  excuse  of  the  bail  not  attending 
at  the  time  mentioned  in  the  notice  of  justification ;  or  in 
case  further  time  be  given,  upon  suggestion  of  counsel, 
then  the  bail  shall  not  be  permitted  afterwards  to  justify, 
unless  at  the  given  time  such  an  affidavit  be  produced  as 
before  described.'* 

In  this  affidavit  it  should  be  expressly  averred,  that 
the  party  not  attending,  had  promised  to  become  bail ; 
and  the  belief  of  the  deponent,  that  if  he  had  been  pre* 
sent,  be  would  have  been  able  to  establish  his  compe- 
tency, should  be  stated,  (r)  It  does  not,  however,  appear 
essentially  necessary,  that  the  affidavit  should  disclose  the 
cause  which  prevented  the  bail  from  giving  their  attend* 
ance ;  although,  where  such  an  explanation  is  omitted, 
the  judge  presiding  in  the  bail  court,  will,  perhaps,  post- 
pone granting  an  extension  of  time,  until  an  affidavit, 
specifying  the  cause  of  their  non-appearance^  is  laid 
before  him.  (s) 

(p)  Cromp.  Prac.  Sd  ed.  64.    Hardwick  v.  Bluck,  7  T.  R.  297.     See 
Wood  v.  SuttOD,  7  Mod.  50.  1  N.  R.  138.  n.    Seaver  v,  Spraggon,  2  id. 
85. 

(q)  R.  M.  36  Geo.  8.  K.  B. 

(r)  West's  bail,  1  Cbit.  Rep.  292.  Hamilton  v.  Dainsford,  2  id.  82. 
1  Chit.  Rep.  2  n.  (6) 

(s)  Tidd,  297.  7th  ed. 
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When  the  court  ba^ve  indulged  the  defendant,  by  en- 
larging the  time  for  a  particular  day  to  add  and  jus- 
tify bail,  and  the  party  does  not  attend  on  that  day,  he 
cannot  justify  on  a  subsequent  one,  without  a  fresh  rule 
for  that  purpose.  (/)  But  in  the  Common  Pleas,  where  th^ 
bail  were  put  in  in  due  time,  but  did  not  attend  to  ji^ 
tify,  pursuant  to  notice,  and  the  defendant's  attorney  de- 
livered a  new  notice  for  the  succeeding  day^  the  court 
granted  them  permission  to  justify,  on  the  condition  of 
paying  the  costs  incurred  by  the  first  attendance,  (u) 

As  soon  as  the  bail  have  been  rejected,  and  further  time 
ha$  not  been  obtained,  the  plaintiff  is  at  liberty  to  take  an 
assignment  of  the  bail-bpud^  or  proceed  againi^t  the 
sheriff,  at  his  election. 


SECTION  IV. 


ALLOWANCE  Of*  3AII<« 

Of  the  rule  IMMEDIATELY  after  the  bail  have  established  their 
""^  *"*'''""•  competency,  and  received  the  assent  of  the  court,  it  is 
requisite  that  a  rule  or  order,  confirmatory  of  the  bail 
having  been  allowed,  should  be  drawn  up,  with  Ae 
clerk  of  the  rules,  in  the  King's  Bench,  or  secondwy  in 
the  Common  Pleas,  and  a  copy  served  upon  the  opposite 
party.  This  practice  has  been  adopted,  in  order  to  ap- 
prize the  plaintiff  of  the  bail  having  perfected ;  and  it 
may  be  a^umed  that  the  d^emdmt  int(epd»  to  wain 
the  benefit  of  the  justification,  when  formal  notipe  has 


^rr- 


Tt  ■«     T 


rrr 
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(0  Carter's  bail,  1  Chit.  Rep.  42. 

(w)  M'Cormick  v.  Foulges,  M.  33  G.  3.  Imp.  C.  P.  1«4. 
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not  been  ^ven.  (x)     As  a  stamp  duty  of  2$.  6cl,  is   AHowmee 

01  DSUl* 

imposed  upon  erery  rule^(y}  dispensiDg:  with  the  rule  j^^^-^,^ 
«f  allowance  would  be  also  sanctioning  a  fraud  upon   ^^^^ 
the  revenue,  {z)     Hence,  until  notice  of  the  allowance 
has  been  serrecl^  the  justification  may  be  considered  a 
ttQllity,  (a)  even  altliougli  the  plaintiff's  attorney  may 
have  been  present,  and  unsuccessfully  opposed  the  jus- 
tification, (i6)  orhas  been  informed,  through  other  means, 
that  the  bail  have  perfected;  and  whether  the  bail  justify 
in  open  court,  or  at  chambers  by  consent,  the  rule  for 
llie  allowance  must  be  duly  served,  (c) 
The  rule  ought  regularly  to  be  entitled  of  a  day  in  the   ^  "*"* 

term  en- 
term  in  which  the  process  is  returnable,  and  before  the   tiikd. 

time  for  putting  in  bail  has  expired.    The  production  of 

thU  rule,  in  an  action  against  the  sheriff  for  an  escape,  is 

conclusive  evidence  that  the  defendant  has  satisfied  the 

exigency  of  the  writ,  although  bail  may  not  have  been 

put  in  until  after   the  commencement  of  the   action, 

provided  it  be  entitled  of  the  term  in  which  the  writ 

'    {x)  Holland  v.  White,  2  B.  &  P.  342. 
.    (y)  55  G.  8.  c.  184.    Sched.  j^rt  a. 

{z)  The  Kin^  v.  the  Sheriff  of  Middlesex,  4  T.  R,  493.  Booth  u. 
Prestoil,  cited  i3.  494. 

<d)  Holland  «.  White,  S  B.&  P.  341.  The  King  r.  the  Sheriff  of 
Middlesex,  4  T.  R.  493.     Brook  v.  Preston,  cited  id.  494. 

(h)  The  King  v.  the  Sheriff  of  Middlesex,  4  T.  R.  493.  Booth  v. 
Preston,  cited  id.  494.  The  King  v.  the  Sheriff  of  Middlebex,  2  Chit. 
Rep.  99.  In  the  case  last  cited,  oatl  were  opposed  by  counsel  on  the 
^y  apipointed  for  the  justification,  in  the  presence  of  the  plaintiff*s  at- 
torney, and  justified  thetnselves  in  open  court.  The  defendant's  attor- 
ney having  obtained  the  rule  for  allo>¥ance,  went  to  the  chambers  of 
the  plaintiff's  attorney,  at  a  quarter  past  nine  o'clock  the  sairie  evening, 
^r  (he  purpose  of  serving  it,  but  6nding  the  office  fthut,  he  went  away 
without  leaving  it  in  the  letter-box.  Next  day,  at  halfpast  twelve 
d^ekM^k^  he  caiied  ai^d  left  h  at  the  chambers  of  the  plaintiff^  attorney. 
At<6tev^n  oV^lock  in  the  satne  day  the  sheriff  was  attached  for  not  bring- 
\fn^  ^  tiie  hoAf*  The  defendant  meved  to  set  aside  the  attachment  for 
iirr^^uteHty,  but  the  court  said  it  was  the  du^  of  the  defendant's  attor^ 
l^y  to  have  served  the  rale  tor  the  allowance  of  bail^  on  the  et^ening 
of  the  day  when  the  rule  was  granted. 

(c)  BignoM  V.  Lee^  1 6.  &  G.  265.    d  D.  &  R.  49«.  s.  t;: 
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Allowance  in  the  original  action  was  returnable ;  (c)  but  a  rule,  eur 
i^^^-^,^  titled  after  the  term  in  which  the  writ  was  returnable,  is 
Of  what        QQ^  ^  sufficient  answer  to  an  action  brought  against  the 

tenn  en- 

tided.  sheriff  before  it  was  put  in,  (f) 

Rule,  how         In  general,  a  copy  of  the  rule  should  be  served  on  the 

"^^  '  plaintiff's  attorney,  or  on  the  plaintiff  himself,  if  he  has 
proceeded  without  the  intervention  of  an  attorney; 
though,  where  the  plaintiff's  residence  was  unknown  to 
the  defendant,  and  his  servant  refused  to  disclose  it,  the 
Court  of  Common  Pleas  ordered,  that  affixing  a  copy  of 
the  rule  of  allowance,  and  of  the  order  then  made,  in  the 
prothonotary's  office,  should  be  deemed  good  service,  (g) 

Eflfectofthe       The  rule  for  the  allowance  of  bail,  is  conclusive  evi- 

rulei  and 

when  aet  dence,  while  it  remains  in  force,  that  the  bail  have  been 
**'  **  properly  and  regularly  put  in,  (A)    Yet,  neither  obtaining 

the  rule,  nor  serving  a  copy  of  that  document,  will  pre- 
clude the  plaintiff  from  setting  aside  the  justification,  on 
an  affidavit,  disclosing  gross  fraud  and  imposition  on  the 
part  of  the  bail,  (i)  Hence,  a  rule  of  allowance  has  been 
discharged  with  costs,  on  an  affidavit  that  the  bail  had 
perjured  himself  on  his  justification,  in  swearing  that  an 
action  in  which  he  had  before  been  bail,  had  been  com- 
promised :  (fc)  or  it  may  be  set  [aside,  on  the  ground 


(e)  Murray  V.  Durand,  1  Esp.  87.  Pariente  v.  Plumbtree,  2  B.  &  P. 
35;  Allingham  v.  Flower,  id.  246.  Jones  v.  Eames,  3  Anstr.  675. 
Turner  ^.  Carey,  7  East,  607.    How  t;  Lacy,  1  Taunt.  119. 

(/)  Moses  V.  Norris,  4  M.  &  S.  397. 

(g)  Wardt?.  Nethercoate,  7  Taunt.  145. 

(X)  Pariente  v.  Piumbtree,  2  B.  &  P.  35.  Murray  v.  Durard, 
1  £8C[.  67. 

(i)  Gould  V.  Berry,  1  Chit  Rep.  143.  Where  an  application  to  set 
aside  an  attachment^  was  in  reality  made  on  behalf  of  the  sheriff's 
officer,  who  was  the  only  person  interested  in  setting  it  aside ;  and  it 
appeared  that  no  bsdl-bond  had  been  taken,  the  court  discharge^  the 
rule  with  costs.  Rex  v.  the  Sheriff  of  London,  3  B.  &  A.  354.,  and 
8.  c.  1  Chit.  68. 

(A)  Brown  v.  Gillies,  1  Chit.  Rep  ^373.    Sec  also  id.  n.  (o) 


■"•-J 
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that  the  bail  have  been  subsequently  rejected  in  other  AUowince 
causes.  (/)  vL^-^_r 

When  it  can  be  shewn  that  the  defendant's  attorney  is  £ffeccofthe 

rule,  and 

privy  to  the  misconduct  of  the  bail^  the  Court  of  King's  when  tet 
Bench  will  make  him  personally  liable  to  the  co$ts  of  the  *"^^* 
application ;  (m)  but  in  the  Common  Pleas,  if  bail  have 
sworn  to  a  fidse  account  of  their  property,  without  the 
privity  of  the  defendant  or  his  attorney,  it  is  reported  to 
have  been  determined  that  the  plaintiff  has  no  other 
remedy  than  by  indictment  for  peijury.  (n) 

The  rule  for  the  allowance  of  the  bail  will  be  set  aside, 
where  they  have  been  put  in  after  the  expiration  of  the 
linuted  time,  with  a  view  of  defeating  an  action  brought 
against  the  siieriff  for  an  escape ;  (o)  but  if  the  defendant 
has  been  rendered  on  the  day  the  rule  to  briug  in  the 
body  expired,  the  court  will  not  set  aside  the  allowance 
of  bul,  on  tlie  ground  of  an  action  having  been  previously 
commenced  against  the  sheriff  for  an  escape,  though  no 
bail*bond  may  have  been  taken>  nor  bail  aboVe  put  in 
within  the  proper  time  after  the  return  of  the  writ,  (p) 


(t)  Anon.  1  Chit.  Rep.  144.  n.  {h)     Watterhouse's  bail,  id.  307. 
AjKm.  id.  n.  (a) 


Im)  Gould  V.  Berry,  1  Chit.  Rej^.  144. 


[n)  A'Becket  v,  5  taunt  776.    See  Anon.  1  Chit.  Rep. 

307.  note  (a),  in  which  it  is  reported,  that  where  bail  had  justified  in 
several  actions,  without  opposition,  but  was  afterwards  opposed  and 
rgectcd,  Mr.  Justice  Bailey  said,  that  the  former  justification,  with- 
out opposition,  must  be  set  aside ;  and  that  it  was  the  usyal  practice 
in  lSa&  Common  Pleas,  and  ought  always  to  be  so. 

(fi)  How  t7.  Lacy,  1  Taunt.  119.  Bosanquet  v.  Simpson,  £.  4S  O.  3. 
K.  B.  cited  1  Tidd,  259.  Moses  v.  Norris,  4  M.  &  S.  S97.  See  Austen 
V.  Fenton,  1  Taunt.  93.  Leigh  v.  Bertles,  6  Taunt  167.  1  Marsh.  530. 
8.  c.  Fuller  t;.  Prest,  7  T.  R.  109.  Rex.  v.  Sheriff  of  Surrey,  id.  239. 
Webb  V.  Matthew,  1  B.  &  P.  225. 

(p)  Morley  v.  Cole,  1  Price,  103. 


s^ 


jr^/^^^^ 
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5£CTION  V. 


^Y  flLlSC  THE  BAIL-PIBCE. 

^;^,  ^^  jCiog's  Bench  ami  Escchequer^  tibe  bail-piece 

j^lrf  te  fled  wrkh  the  master^  during  the  term  in  wUch 

he^  bave  been  aUowed;<g)  and  by  a  rule  in  tie 

fyf0er  oourt,  *^  erery  bail  taken  befiore^  or  upon  the  con- 

tiouance-day^  (r)  is  a  bail^  and  to  be  filed  jof  the  pneoedis^ 

^ffftB)  and^every  bail  taken  after  the  coutinuanceiday^ts 

g  bail,  and  to  be  filed  of  die  snbeequeat  teum^  ani  mi 

^erwise^  tot  wliere  oe«r  bail  •uee  added  to  the  ottter 

Ifiil,  taken  on  or  before  thexxuitinaaiice-daQr?  in  sudi  tsm 

tbe  new  bail  shall  be  taken  and  filed,  as  of  that  isa^  kx 

ivbich  the  bail  was  first  put  in.''  («)  Bot^  firom  tbe  Mse  of 

Bmndoti «.  Henry^  {t)  it  appears,  that ahhovgh  bail  jdded 

and  justified  «ii  Tmeatkni  are  filed,  as  .of  tbe  pfeoedMg 

term,  yetbailacfknav7ledged»nd  |Ufitified'in.a.subaeqiM$Ht 

tern,  are  not  ^eiifterod  as  of  tbe  pneoeding  4eni),  lefTflQ 

when  substituted  for  other  bail  put  in  of  the  preceding 

term. 

In  the  Common  Pleas,  as  the  recognizance  is  entered 
in  the  filacer's  book,  ttie  law  relative  to  filing  )the  baH- 
plece  is  inapplicable  to  proceedings  in  that  court. 


I  »■  1  >    ■^p*'.*^"*^^— ^■^■^'^■^■w ■  »  1        ^m'f 


(  q)  R.  H.  16flO.     Reg»  R.  B. 

(r)  This  is  a  day  certain,  u«tia}ly«  eight  or^ten  da^  after,  evsery  team 
appointed  by  themaefter,  on  oPbefore  which  entries, /&c.  madeiiy  ^e 
officers  of  the  court,  may  be  made  as  of-the  precttitng  lerai.  jSeeR.  £• 
11  W.  3.    Unwin  t;.  Kircbofie,  iStra.  1S16.    Peavsonit;.  Baotlings, 


1  East,  409. 
(«)  R.  E.  5  Geo.  2.  1  Salk.  100. 
(0  3B.  &  A.515. 
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CHAPTER  IX. 

OF  WJTl^Q  IN  AND  JUSTIf'yiNG  BAIL  tN  THE  COUNTRY 

AND  IN  VACATION. 

SECTION   I. 
iBEFORB  WHOM  PUT  IN. 

According  to  the  rules  of  the  commoii  law,  bail  could  in  vacation. 
only  be  put  in  in  term  time  before  a  judge  in  town ;  but 
this  practice  being  found  productive  of  great  expense  and 
inconvenience  to  the  suitors,  the  legislature  enacted,  {a) 
that  after  the  first  day  of  June,  1803,  ^^  if  any  defendant 
should  be  taken,  detained,  or  charged  in  custody,  at  the 
suit  of  any  person  or  persons  upon  mesne  process  issuing 
out  ojf  any  of  his  Msyesty's  courts  of  record,  at  Westmin- 
ster or  Dublin,  and  should  be  imprisoned  or  detained 
thereon,  after  the  return  of  such  process,  it  should,  and 
might  be  lawful,  for  such  defendant,  in  vacation  time 
only,  and  upon  due  notice  thereof  given  to  the  attoroLey 
for  the  plaintiff  or  plaintifts  in  such  process,  to  put  in  and 
justify  bail  before  toy  one  of  the  justices  or  barons  of  the 
court,  out  of  which  such  process  shall  have  issued,  who 
may,  if  he  shall  think  fit,  thereupon  order  a  rule  to  issue 
for  the  allowance  of  such  bail ;  and  may  further  order 
^uch  defendant  to  be  discharged  out  of  custody,  bfy  writ  of 
supersedeas  or  otherwise^  according  to  the  practice  of 
such  court." 

The  statute  4  and  5.  W.  &  M.  c.  4.  s.  I.,  enacts  that  ^^  the  in  the 
chief  and  other  justices  of  the  King's  Bench,  or  apy  two  ^^^^^y* 
oJf  them^  whereof  the  chief  justice  shall  be  one ;   the 
chief  and  other  justices  of  the  Common  Pleas,  or  any 

(a)  43  'Geo.  8.  c.  46.  8. 6. 
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Before         two  of  them^  tvhercof  the  chief  justice  shall  be  one ;  and 

whom  put 

in,  in  the  the  chief  or  other  barons  of  the  Exchequer^  or  any  two 
f^^^^  of  them,  whereof  the  chief  baron  to  be  one ;  shall,  by 
Before  a       commission,  under  the  seals  of  tlie  respective  courts, 

coDiniiflBona    ,  •  •  1       1*    • 

impower  any  person,  other  than  attorneys  and  solicitors 
in  England,  Wales,  and  Berwick,  to  take  and  receive 
all  recognizances  of  bails,  in  any  action  depending  in 
any  of  such  courts,  in  such  form,  and  by  such  recog- 
nisance or  bail-piece,  as  such  justices  and  barons  have 
used  to  take  the  same;  which  recognizance  and  bail-piece 
so  taken,  shall  be  transmitted  to  some  oneof  the  justices 
or  barons  of  the  court,  where  the  action  shall  be  depend- 
ing, and  which,  on  affidavit  made  of  the  due  taking 
thereof,  by  some  person  who  was  present,  such  justice  or 
baron  shall  receive,  on  payment  of  the  usual  fees  to  the 
said  judges,  clerks,  and  other  officers  of  the  courts;  and 
which  recognizance  or  bail-piece  shall  be  of  like  effect, 
as  if  the  same  were  taken  de  bene  esse,  before  any  such 
justices  and  barons ;  and  for  the  taking  of  which,  the 
person  so  empowered  shall  be  entitled  to  2s," 

The  second  section  provides,  that  ^  such  justices  and 
barons  shall  make  such  rules,  &e.  for  justifying  of  such 
bails,  and  making  the  same  absolute  as  they  think  meet, 
so  as  the  cognizors  be  not  compelled  to  appear  in  person 
in  any  of  such  courts,  to  justify  themselves;  but  the  same 
may  be  determined,  by  affidavit  duly  taken  before  such 
commissioners,  who  shall  take  the  same^  and  also  ex- 
amine the  sureties  on  oath ;  touching  the  value  of  their 
estates,  unless  such  cognizors  do  live  within  London  or 
Westminster,  or  ten  miles  thereof." 
Before  a  *  And  by  the  third  section  of  the  same  act,  any  judge,  on 
^  '  his  circuit,  shall  and  may  take  and  receive  all  and  every 
such  recognizance  and  recognizances  of  bails,  as  any 
persons  shall  be  willing  and  desirous  to  make  and  ac- 
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knowledge  before  him ;  which,  being  transmitted  in  like   ^f^^ 

whom  put 

manner,  shall,  without  oath,  be  received  in  manner  as   in,  in  Uh^ 
aforesaid,  upon  payment  of  the  usual  fees.  dl^!^w 

^  Qne  of  the  bail  may  be  taken  by  affidavit  before  a  com-   Fees  of 
ipissioner  in  the  country,  and  another  before  a  commis-   ^^' 
sioner  in  town,  (oa) 

.  A  commissioner  appointed  under  this  act,  is  not  limited 
by  the  strict  letter,  to  accept  no  more  than  2s.  for  taking 
bail,  if  be  has  been  put  to  expense  by  travelling,  or 
has  taken  extraordinary  trouble  at  the  instance  of  the 
parties  to  eflTect  the  taking  of  the  recognizance,  or  where 
there  are  other  fects  in  the  case,  which  afford  reason- 
able ground  fop  an  additional  charge ;  and  wber(s,  under 
such  circumstances,  more  had  been  VQlvmtarily  p^d  ^> 

him  by  the  bail,  a  rule  to  shew  cftuse  why  be  should 
ppt  refund  the  ^ra  money,  was  discharged  wi^  costs,  (ift) 


SECTION  II. 

WITHIN  WHAT  TIMB,  AND  IN  WHAT  HANNSE  PUT  IN, 

IN  THB  COUNTRY. 

It  has  already  been  stated*  that  when  an  arrest  is  made  whhin 
in  any  other  city  or  county  than  that  of  London  or  Mid-  ^***'  **'^ 
dlesex^  that  bail  in  the  King's  Bench  must  be  put  in 
within  six  days  after  the  return  of  process,  if  the  action 
be  commenced  by  bill,  or  the  quarto  die  post^  if  it  l^e  com- 
menced by  original;  and  that,  in  the  Common  Pleas,  on 
process  returnable  the  first  return  of  the  term,  the  b^il 
must  be  put  in  in  any  other  city  or  county  than  London 
or  Middlesex^  within  eight  days  after  the  appearance-day, 

(oo)  Mandorfe's  bail,  2  Chit.  Rep.  90. 

(b)  Watson  v.  Edmunds,  5  Price,  S.  In  cases  where  such  an  appli- 
cation  can  be  sustsuned,  it  must  be  made  \>y  the  ]parties  who  actually 
piud  the  moaey.. 
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Within 
witat  time, 
aiffl  in  what 
manner  put 
Irr,  in  the 
country. 


"Witliin 
what  time* 


In  what 

manner 

taken. 
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or  quarto  die  post  of  the  reCarn  of  the  writ ;  but  that,  on 
process  returnable  the  second  or  any  subsequent  return 
of  the  term,  the  bail  should  be  put  in  in  any  other  city  or 
county  than  London  or  Middlesex,  within  eight  days  after 
the  return  of  the  process,  or  day.  on  which  it  is  actually 
made  returnable.  In  the  Exchequer,  in  country  causes, 
^ight  days  areallowed^  whether  the  process  be  returnable 
on  a  general  return  day,  or  day  certain ;  and  in  all  the 
courts,  it  has  been  before  remarked,  that  tbe  tim^  k 
coknputed  exclusively  of  the  return  day. 

As  a  commissioner  or  a  judge^  when  on  the  circuity  fe 
merely  considered  the  agent  or  representative  of  tibe 
i^otti^t,  for  the  specific  purpose  of  taking  the  recognisance, 
and  is  not  auliiorlzed  to  retain  or  file  the  bail-piece,  the 
bail  are  not  considered  as  put  in,  tkifil  that  document  has 
been  transmitted  to  liOndon  and  deported  With  the 
proper  officer.  It  is  therefore  material  that  the  recogni- 
zance should  be  acknowledged  within  sufficient  time  to 
enable  the  commissioner  <>r  Jndge  to  transmit  the  bail- 
piece,  before  the  period  for  putting  in  bail  has  expired. 

In  the  Court  of  King's  Bench,  whether  the  action  has 
been  commenced  by  bill  or  by  original,  the  bail  are  takep 
on  a  bail-piece,  prepared  iii  a  similar  manner,  and  com- 
prising the  same  requisites  as  m  actions  by  bill  in  town;  (c) 
with  the  additional  statement  that  the  party,  before  whom 
the  bail  were  taken,  was  a  commissioner,  (d) 

In  the  Coiirts  of  Common  t^Ieas  and  Exchequer,  the 
recognizance  is  also  taken  on  a  bail-piece,  but  in  the 
former.  In  a  sum  certain^  and  not  in  general  terms,  to 
satisfy  the  condemnation. 

,     After  the  bail  have  entered  into  the  recognizance^  an 
affidavit  of  its  having  been,  duly  acknowtedg^d,  luttat  be 


•«» 


i: 


c)  R.  t.  8  W;  Reg.  STK.  B.   Hall's  bail,  1  Chit.  Rfp«  ?g* 

d)  Simmon's  bail,  1  Chit.  Rqp,  9.  '^ 


CHAPt  IX.]    Of  Putting  in  Bail  in  the  Camdn/,  ^c.         33^ 

prepared  and  annexed  to  tbe  bail-piece.  This  dooupient  is  Witiuu 
called  the  affidavit  of  caption,  and  should  be  made  b^  tbe  ^^n'vriiat 
attorney,  or  by  some  otber  person  who  may  have  aocom*  jJJ^"!!^ 
panied  the  bail  to  the  et^mmissioner,  and  should  be  sworq  coiuitiy.  ^ 
either  before  a  judge  of  the  court  whence  the  pntK  i^^^ 
cess  issued,  or  before  a  commissioner  aulbopiled  to  take  ^f'^^ 

taksi|. 

iiffidavits,  not  being  the  d^enilanf  s  attomfy,  or  the  oona-^ 
missioner  before  whom  the  bail  was  put  In.(a)  The  ptece 
whisre  tbe  oath  was  admininistered  must  be  coniectly 
stated  in  the  jurat.  (/)  Wben  the  birit  is  taken  by  a 
judge  of  astize  on  the  circuit,  an  affidavit  of  the  due  ac- 
knowledgment of  the  recognizance  is  unfiecessary,  as  the 
IMl-piece  is  retained  by  the  clerk,  and  he  enters  it  in  thk 
proper  book  on  his  return  to  town.  (jfJT) 

As  the  Stat.  4  and  5  W.  ft  M.  c.  4.  s.  2;  enacts  that  the  BaU-piece, 
fiail-piece  shall  be  transmitted  ^  some  or  one  of  the  jus-  how'truis- 
tices  of  tbe  respective  courts,  the  Court  of  Kii)g*s  Beneb,  ""«^' 
^Itnost  immediately  after  the  passing  of  the  act,  by  an  ex>- 
-piress  mley^g")  directed  that  tbe  bailopieee  should  be 
transmitted  to  the  Chief  Justioe  or  other  jtHjge  of  the 
court,  in  eight  days,  if  taken  witbmforty  miles  of  London 
or  Westminstisr  ;  or  if  taken  above  that  distance^  in  fif- 
teen days  after  the  taking  thereof.  And  a^  similar  rule  in 
the  Common  Pleas>  require*  that  tbe  bali-piece,  if  taken 
within  forty  miles  of  London^  should  be  transmitted 
within  ten  days  :  or  if  taken  above  that  diistance,  within 
twenty  days  after  the  taking  thereof,  unless  all  the  judges 
are  on  their  circuits ;  and  then,  as  soon  ad  any  one  of  them 
is  returned,  (fc)  But.  these  rules  appear  to  be  virtually, 
although  not  positively,  abrogated  by  tlie  8  Anne,  R.  J. 

M  R  T*.  8  W.  Reg.  3.  K.  B.  (/)  Webster's  bail,  iChit.  Rep.  10. 
JjSfy  Vide'aote,  p.  .337,  tliat  tbe  statute  dispenses  with  the  necessity 
ofanoatli. 

a  W.  3.  Reg,  3.  ».  2.  K.  B.  R.  10;  5  W.  &  M.  8.  C.  P. 

Id.  *  / 
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whicb^  it  has  been  seen  in  the  Cdurt  of  King's  Bencb^ 
directs  that  bail  should  be  put  in  within  six  days  exclu- 
sive^ after  the  return  of  the  process,  or  after  the  quarto  die 
post  by  original ;  and  in  the  Common  Pleas^  within  eight 
days  after  the  quarto  die  posty  if  the  process  be  returnable 
on  the  first  return ;  or  if  on  any  other  return,  within  four 
days  after  the  quarto  die  post*  In  practice,  the  latter  mle 
has  been  adopted,  on  the  ground  that  the  statute  4  &  5 
W.  &  M.  c.  4.  s.  2.  does  not  make  the  taking  of  bail  by  a 
commissioner  equivalent  to  the  putting  in  bail  before  a 
judge  in  town ;  the  former  proceeding  being  considered 
merely  initiatory  to  the  latter,  and  therefore,  unless  the 
bail-piece  is  actually  transmitted  and  filed  within  the 
period  prescribed  by  the  last-mentioned  rule,  an  assign- 
ment may  be  taken  of  the  bail-bond,  (i) 

The  rule  of  8  W.  3.  if  not  superseded  by  the  3  of  Anne, 
can  only  apply  to  instances  where  the  bail  is  taken  before 
a  commissioner  in  vacation,  and  a  considerable  period  in- 
tervenes between  the  taking  of  the  bidl  and  the  return  of 
the  writ ;  (ft)  but  it  is  more  prudent,  in  all  cases,  to  trans- 
mit the  bail-piece  within  the  time  prescribed  by  the 
former  rule,  than  to  rely  on  this  distinction. 

In  actions  by  origins^l  in  the  King's  Bench  or  Common 
Pleas,  the  bail-piece,  being  transmitted  and  allowed  by  the 
judge,  should  be  filed  with  the  filacer  of  the  county  where 
the  venue  is  laid.  (I) 

The  notice  of  bail  should  be  accurately  entitled,  but  it 

is  not  essential  that  the  names  and  residence  should  be 

stated ;  it  is  sufficient,  in  actions  by  bill,  to  state  that  the 

. haU-piece  is  filed  at  thie  judge's  chambers,. with  an  affida- 

yit  of  the  due  execution  thereof j  or  inactions  by  original, 

,  -    '■■..} 
(»)  Rule  and  orders,  K.  B.  Imp.  K.  B.  19a.    Imp.  C.  P.  18r,  8. 

(A)  rsei;u5:r         .-  .-  ' 

(0  Harris  v,  Calvart,  i  £as1^  603. 
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or  in  the  Common  Pleas,  that  the  bail  has  been  allowetf  Within 

by  a  judge,  and  that  the  bail-piece  and  affidavit  are  filed  and  in  what 

with  the  fitecer.  ^^^ 

In  serving  the  notice  of  bail,  the  same  rules  should  be  countiy. 

observed  as  in  town  causes ;  and  it  is  usual,  although  N^ikTof 

not  absolutely  necessary,  at  the  same  time  to  deliver  a  ^*'* 
«opy  of  the  affidavit  of  justification,  which  will>  in  gene- 
ral, induce  the  plaintiff  to  abstain  fix>m  entering  an  ex- 
ception. 


SECTION  III. 

OF  EXCEPTING  TO,  AND  JUSTIFYING  BAIL. 

Bv  the  rules  of  all  the  courts(m)  <' every  commissioner  Excepting  te 
is  required  to  have  a  book,  kept  purposely  for  entering 
exactly  the  names  of  the  defendant  and  his  bail,  and  of 
the  plaintiff,  as  it  is  in  the  bail-piece,  and  the  time  of  the 
taking  thereof,  and  the  name  of  him  by  whom  such  bail 
shall  be  transmitted ;  and  also,  in  the  King^s  Bench  and 
Exchequer,  the  name  of  the  attorney  for  the  defendant : 
and  the  plaintiff's  attorney  shall  be  at  liberty  to  repair  to 
the  commissioner's  book  for  the  names  of  the  bail,  to  the 
end  that  he  may  inquire  of  the  sufficiency  of  them ;  and 
if  they  are  found  insufficient,  he  may  except  against 
them  within  twenty  days  after  the  said  bail  is  transmitted, 
and  notice  to  the  phdntiff  or  his  attorney  of  the  taking 
thereof.  And;  in  that  case,  the  defendant  must  either 
put  in  better  bail,  or  the  cognizors  of  such  bail  must  jus- 
tify  themselves  in  open  court,  either  by  affidavit  taken 
befi>re  such  commissioner  that  took  the  said  bail,  or  by 


(m)  B.  T.  8  W.  3.    Reg.  3  &  4.  K«  B. 
1  Burt.  128,  9.  Mamung^  Exch.  Prac.  106. 


5  W.  It  M.  s.  45.  a  P. 
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tath  made  in  court,  or  before  one  of  (be  judges  of  th^ 
Baid  courts  respectively/' 

If  an  affidavit  of  justification  has  been  saade^  aad  ^ 
copy  served  upon  the  defendant,  it  is  not  usual  to  except 
Co  the  bail,  unless  there  be  substantiai ; roiinds  of  oi^ec* 
tion ;  if,  however,  they  be  excepted  to^  it  must  be  en<^ 
tered  and  notice  thereof  given  within  the  saime  time,  and 
in  the  same  manner^  as  in  town  causes,  (n) 

This  analogy  also  prevails  with  regard  to  the  notice  ef 
justification^  excepting  that  when  the  bail  are  to  justify 
by  affidavit,  that  Ihct  is  UsUBtty  speci^ed  in  the  notice. 

It  has  been  seen  in  a  preceding  chapter, (o)  that  bail 
put  in  in  town  must  attend  and  justify  in  open  court,  un- 
less the  consent  of  the  defendant's  attorney  to  Justify  at 
chambers,  has  been  previously  obtained.  And  the  same 
ptactice  prevails,  whei^e  they  put 'ape  in  before  a  comnis^ 
lionet*,  if  they  reside  in  London  or  Westminster,  or  wftlrin 
ten  miles  of  eitfier  of  these  places;  fcut  if  their  residence 
exceed  that  distance  from  the  metropolis,  tberr  peisonal 
attendance  is  dispensed  with,  and  they  are  permitted  to 
justify  by  affidavit,  (p)  And  if  a  defendant,  who  genen^ 
resides  in  the  country,  be  arrested  in  London,  in  a  'town 
cause,  the  bail  may  nevertheless  justify  in  the  latter 
mode,  (g) 

The  affidavit  of  justification  is  usually  swoni  to  and 
transmitted  with  the  affidavit  of  the  caption,  and  a  copy 
of  it  should  be  delivered  to  the  plaintiff's  attorney,  aet  Ae 
time  of  serving  him  with  notice,  Aat  the  bail-piece  iias 
been  filed. 

This  affidavit  should  be  entitled  of  the  proper  cwM, 
and  in  the  cause,  and  state  that  the  bail  are  hotssefkeepeis 


k*.4ii*i*«N 


(n)  See  ante,  p.  300.  (o)  Ante,  p.  Zt6, 

Cp)  4  &  5.  W.  &M.  c.  4.  8.2. 
(y)  White  t;.  Thomas,  5  Price,  13. 
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or  freeholders^  and  the  addUion  of  their  degree  or  mya-  P^  tzcept* 
tery,  as  well  as  their  names^  and  places  of  residence^  should  justifyjag : 
be  described,  (r)    An  inaccuracy  in  spelling  the  names,   country?* 
although  they  may  be  idem  sonam^  will  render  the  affida-  ^^-v^ 

•^  •    *    i»j    /  \  Affidavit  of 

vit  mvalid.  (s)  iintificaticii- 

It  must  also  be  averred,  that  the  bail  are  respectively 
worth  double  the  mai  endorsed  on  the  writ,  over  and 
above  what  will  be  snffictept  to  pay  all  their  just  debts. 
An  allegation,  that  they  are  wortli  a  certain  sum,  earcln- 
swe  of  their  debts,  is  insufficient,  as  the  obvious  meaning 
of  these  words  is  not  that  tbey  ari9  possessed  of  the  necci;- 
sary  amount,  after  paymeat  of  their  drebts;  but  excluding 
their  debts  from  the  calculation,  they  WiOuld  be  in  possecf- 
sion  of  the  requisite  sum.  (0  But  an  aflldavit  thai  A. 
and  B*,  smd  each  of  them,  were  worth  double  the  amoiiot 
for  which  (hey  were  bfuJ,  beyond  their  debts^  wad  hisMen  * 
valid«  («) 

In  describing  the  property  of  the  parties,  where  they 
bave  become  bail  in  several  actions,  the  practice  <^  the 
different  courts  does  not  appears  to  have  be  w  unifdnn.  In 
the  Kmg'^  Bepdij  it  is  sufficient  for  the  bail,  in  each  ac- 
tion, to  swear  that  they  are  worth  double  the  amount  of 
th^  sum  ire^ired  in  that  particular  suit,  after  the  pay- 
ment of  their  just  debts,  without  aUeging  that  tbqr  are 
worth  double  the  amount  of  the  sum  for  which  diey  have 
jwtified,  ov^r  and  above  their  liability  as  bail  in  other 
acti<ms.  (^)  But  in  fthe  Common  Pleas  it  has  heea  de- 
qided,  (y)  Itet  eadi  affidavit  ought  to  state  that  the  bail 
Me  An  ppsseskion  of  property  to  the  aniouixt  of  double  Ae 


(r)  Anon.  1  Chit.  Rep.  898. 

<0  WiUianrs  bail,  1  C^it.  Rep.  495.    Brown  v.  Jacobs,  8  Esp.  78$. 
[fi  Home  V.  Carr,  4  Taunt.  786. 
^tt)  Hobson's  buly  8  Chit.  Rep.  95. 

Ix)  Steven's  bail,  1  Chit.  Rep.  905;    Atwood  v.  imtry,  id.  n.  (a) 
Field  V.  Wainewright,  3  B.  &  P.  39. 
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aggregate  of  the  sums  sworn  to^  in  all  the  actioas  in  which 
the  parties  have  become  hail,  {z)  This  decision,  however, 
appears  no  longer  tenable,  for  in  Reid  v.  Gornfoot  (a)  it 
was  adjudged  not  to'b^  necessary  for  persons  justifying  as 
bail  in  several  actions,  to  specify  the  relative  priority  iti 
which  the  affidavits  were  sworn,  nor  that  they  should  in- 
clude in  the  computation  of  their  own  debtd  their  Uabilit)r 
as  bail  in  ol^er  actions.    Mr.  Justice  BuiYough  re- 
tnarkedi  ^*  that  if  a  man  justifies  bail  by  affidavit,  on  two 
successive  days  in  tWo  several  actions,  it  never  yet  was 
seen  that  the  latter  affidavit  piirticulariEed  his  liability  on 
the  former  action,  more  than  any  other  of  the  debts  of  the 
bail.''  (c)    In  the  Court  of  Exchequer,  the  rule  appears 
to  be,  that  the  parties  must  swear  that  they  are  worth 
double  the  aggregate  amount  of  the  sums  sworn  to  in  lill 
the  actions  in  which  they  have  become  bail.(<{)  In  Jones 
V.  Ripley,  (e)    one  of  the  endorsers  of  a  bill  of  exchange 
bad  become  bail  for  another,  and  both  of  them  were  also 
bail  in  other  actions ;  it  was  determined  that  they  ought  to 
have  deposed,  that  they  were  worth  double  the  sum  due 
on  the  bill,  over  and  above  all  their  debts,  and  the  sums 
for  which  they  had  justified  in  other  actions ;  and  that  the 
bail,  who  was  an  endorser  should  have  included  in  his 
affidavit  the  amount  of  the  bill  on  which  the  action  was 
brought. 

An  JEiffidavit  made  in  English,  by  a  person  imperfectly 

•  acquainted  with  that  language,  and  requiring  the  assisft- 

ance  of-aa  interpreter,  would,  it  is  conceived,  be  bad,  on 

account .  of  the  difficulty  of  assigning  perjury  upon  the 


(a)  Beid  v.  Corafpot,  7  Taunt  324.    1  B,  Moore,  89.  ».  c.  less 
fully  reported.  (a)  Id. 


(c)  In  Reid  v,  Cornfoot,  7  Taunt.  3Sd. 
ifi)  Anon.  1  Chit.  Rep.. 306.  n.  (a) 
if)  %  Price;  261. 
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tmswom   verbal   translation.  (/)     The  proper  course  Of except- 
seems  to  be,  that  the  affidavit  should  be  sworn  in  the  |u!tifybg 
language  of  the  deponent,  and  that  either  a  sworn  trans-   counw^* 
•laction  should  be  annexed,  or  a  person  possessing  compe-  v^i%^^<^»/ 
tent  knowledge  of  the  deponent's  language,  should  attend  j^Sfi^Som 
the  court  upon  the  motion  for  justification.    One  of  the 
'bail  may  interpret  for  his  companion,  (g) 

The  name  of  each  of  the  deponents,  (A)  and  place  at 
which  the  affidavit  was  sworn,  should  be  coA-ectly  stated 
In  the  jurat,  (t)  And  if  the  party  is  obviously  illiterate. 
It  must  be  alleged  that  the  deposition  was  read  to  the  de- 
ponent, and  that  he  appeared  perfecdy  to  understand  its 
contents,  (k)  It  should  be  also  specified,  that  the  depo- 
nent's mark  or  signature  was  affixed  in  the  presence  of 
-the  commissioner  (?) 

The  affidavit  ought  not  to  be  sworn  before  the  com* 
missioner  by  whom  the  acknowledgment  was  taken;  but 
4t  is  not  material  that  both  bail  should  justify  before  the 
'same  commissioner ;  (nt)  nor  is  it  necessary  that  the  affi- 
•davit  of  justification  should  be  made  before  the  same 
commissioner  as  that  before  whom  the  affidavit  of  taking 
the  bail  il'as  sworn,  (n) 

The  bail  may  be  opposed  either  by  the  production  of  Oppoting 
x;ounter  affidavits,  or  by  suggesting  that  there  is  some  de« 
feet  or  irregularity  apparent  upon  the  face  of  the  bail- 
piece,  affidavit  of  justification,  or  other  written  docu- 
ment.   Where  the  objections,  however,  are  merely  of 

-m^-^mm^t^^m     III        111  ■I.I——— —I  ■  ■        ■III      lim  m     ■ 'i—i     i       i     -■■  -        .  .    .1.    i  .  ■       i      i  —  ''11 

(/)  Chistie  v.  Filleul^  2  Bla.  1323.    See  Spanish  Sailor^s  case^  2  ib. 
1^24.    Ante,  83. 
(g)  Christie  v.  Filleul,  8  Bla.  1323. 
(A)  Anon.  1  Chit.  Rep.  495.    Drabble  v.  Denham,  2  id.  92. 
(0  Carrington's  bul,  1  Chit.  Rop.  495.  7  Price>  662. 
(A:)  AUworthy's  bdl^  S  Chit.  Rep.  92. 
(Q  Anon.  id.  92. 
(m)  Anon.  2  Chit  Rep.  91. 
(iB)  Brealey  v.  Holt;  id. 
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a  technical  nalure,  or  fotinded  on  sQme  dLericsd  eri'ort  aad 
no  iatentkxn  to  loistead  is  iodicated,  tbey  wil)  be  over* 
ruled,  or  thne  will  be  grmUid  tp  aoaead  ttie  defect.  Tbu% 
where  the  bail-^piec^  is  not  piioperly  entitled  of  the  courts 
or  in  the  cause ;  or  if  it  doe^i  not  appear  that  the  person 
before  whom  the  boil  was  talpen  is  a  commissioner,  (p) 
or  the  place  at  which  the  recognizance  was  taken  is 
not  pix>perly  described,  {q)  or  the  jurat  of  the  aSidayit  of 
caption  does  not  j»ention  at  what  place  it  was  sworn,(r) 
or  omits  to  state  the  name  of  all  the  deponaits^(«)  or 
contains  any  interlineation  or  era$ure,(^}  or  in  the  case 
of  an  illiterate  person,  does  not  notice  that  the  affidavit 
was  read  to  the  deponent,  and  that  he  seemed  perfectly  to 
understand  its  contents,  (u)  or  that  he  subscribed  bis 
name,  or  wrote  his  mark  in  the  presence  of  tibie  commis-- 
sioner,  (se)  or  where,  in  Ae  affidavit  of  justification^  the 
names  and  place  of  residence  of  the  bail,  or  their  degree 
or  mystery  have  been  incorrectly  stated,  (y)  or  where  a 
trifling  variation  has  been  na^de  in  the  spelling  of  the 
name  of  the  bail,  as  Lloyd  &r  Iioyd,(:e)  time  will  be  gnmted 
to  rectify  these  and  sinnlar  mistakes.  When  the  oppo^ 
sition  to  the  bail  is  derived  from  some  e:iEtrinsic  can^e, 
jnot  apparent  upon  the  face  of  the  written  documrat,  the 
olyection  should  be  pointed  out  and  supported  by  an  affi- 
davit, distinctly  and  circumstantially  detailiQg  the  ground 
on  which  the  b^  are  opposed.  If  the  plaintiff  insist  Aat 
the  parties  are  incompejtent,  on  account  of  their  having 


GO  Simmon's  bail,  1  Chit.  Rep.  9.    Hayward's  bail.  id.  1. 

M  Simmons  v.  Morgan,  1  Chxt.Bep.  JO. 

(r)  Webster's  bail,  1  Chit.  Rep.  10.    Carripgton's  Iwl,  id. 

is)  Anon.  1  Chit.  Rep.  495.  /n  Id 

Ct«)  AUworth/s  bwl,  2  Chit.  Rep.  92.       ^ 

(jr)  Anon.  2  Chit.  Rep.  92. 

J^)  Anon.  1  Chit.  Rep.  292.    Haywwd's  bail,  id.  2. 
{z)  Wilkam's  bail,  1  Chit.  Rep.  495. 


495. 
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become  bail  io  other  suits,  he  should  oppose  them  by  an  o^  except- 

aflSydavit,  stating  that  they  have  become  bail  in  certam  justifyinc 

enumerated  cau«c$,  for  specified  sums,  and  that  they  are  coiiry?* 

not  wortb  double  the  ag^gre^ate  amount  of  the  claims  in  '^^^sr"'^ 

all  the  actions,  {zz)  ba^L**"^ 

After  the  bail  have  justified,  the  rule  of  allowance  RuleofaW 

shoukl  be  drawn  up,  and  the  other  proceedings  conducted  °^^^' 
precisely  as  in  ordinary  cases. 


SECTION  IV. 
OF  pirrriNG  in  and  justifying  bail  in  vacation,  and 

WHBN  THE  DEFENDANT  IS  IN  ACTUAL  CUSTODY. 

As  defendants  were  not  unfrequenMy  detained  in  cus- 
tody from  inability  to  obtain  bail,  until  the  term  in  which 
they  were  arrested  bad  expired;  and  as  some  doubts 
Were  entertained,  whether  bail  could  be  legally  taken  in 
vacation,  the  legislature,  it  has  been  seen  by  a  recent 
statute,  (a)  empowered  the  Judges  of  the  Courts  of  Record 
at  Westminster  or  Dublin,  to  admit  the  defendant  to 
tiail  in  the  same  manner,  and  under  the  same  regulations 
as  in  term.  In  conformity  with  this  act;  it  has  been  de- 
cided, that  bail  may  be  put  in  and  perfected  at  any  time 
pending  the  suit,  or  even  after  verdict,  (oa)  oi*  final  jadg- 
ment^  if  the  defendant  has  not  been  charged  In  execu- 
tion, (i&)  or  a  writ  of  ca,  sa.  has  not  been  sued  out.(M)  The 


[zz)  Steven's  bail,  1  Chit.  Rep.  305. 
Pa)  43  Geo.  3.  c.'46.  8.6.     Ante,  p.  334. 
[m)  Dyott  V,  Dunn,  8  Cbit.  Hep.  78. 

{h)  Stanton's  bail,  id.  "^3.  semb.  s.  c.  l^  the  name  of  Hill  ti.  Slan« 
ton,  1  Tiddy  7th  cd.  n.  (/)  See  Jackson  t)«  Knigjht,  Barnes,  92. 
(J>h)  Thackray  v.  Harris,  1  B,  &  A.  819. 
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Of  pot^g    statiUe  is,  however,  confined  to  arrests  on  mesne  process, 

in  and  jus-  , 

tiding,  in     issuiog  out  of  the  siiperior  courts  of  Westminster,  and 
^•tion,       ^^^  ^^^  extend  to  persons  in  custody  upon  a  haheajs 

^^^*v^^  corpw*  removing  the  cause  from  an  inferior  jurisdictioQ 

into  the  Court  of  King's  Bench,  (c) 
Hcwr  put  in       In  vacation,  the  practice  with  respect  to  putting  in 

in  vacation. 

bail  is  the  same  as  in  term  time,  except  that  the  notice  of 
justification  states,  that  the  bail  will  justify  at  chambers 
instead  of  in  open  court.  At  the  appointed  time  the  bail 
should  attend  at  the  judge's  chambers,  and  wait  there  an 
hour;  and  if,  at  the  expiration  of  that  time,  the  attorney 
or  the  plaintiff  does  not  appear  to  oppose  the  justification, 
the  bail  will  be  permitted  to  justify,  upon  producing  an 
affidavit  of  service  of  notice  of  justification.  If  the  oppo- 
site party  attend,  the  bail  may  be  opposed  and  examined 
in  the  same  manner  as  when  they  present  themselves  to 
justify  in  open  court.  .^p. 

As  soop  as  the  bail  have  justified,  the  judge  will  make 
an  order  for  their  allowance  and  for  the  discharge  of  the 
defendant  out  of  custody,  (d) 
How  put  in       When  the  defendant  is  in  custody,  the  bail  in  term 

term  time»        ,  ■  , 

when  de-      time  are  put  in,  justified,  and  opposed  in  the  same  man- 
euatody.'*  ^  ^^^  ^  whcu  he  is  at  large,  excepting^  that  in  the  bail- 
piece  or  memorandum  given  to  the  filacer^  in  the  notice 
of  bail  and  notice  of  justification,  the  circumstance  of  the 
defendant  being  in  custody  is  mentioned. 
Coita  of  The  courts^  it  is  said,  have  no  power  to  order  the  pay- 

ment of  costs  of  several  notices  of  justification  given  in 
vacation  in  the  same  suit  by  different  attorneys  j  (e)  but 


aeirenl  no- 
tices. 


(c)  Steer  v.  Smith,  1  Chit.  Rep.  44. 

Id)  Bignold  V.  Lee,  1  B.  &  C.385.  2  D.  &  B.  436. 

(c)  Steer  v.  Smith,  1  Chit.  Rep.  44.  s.  c.  80,    v.  Clarke, 

2  id.  89.  Sed  vide  Holward  v.  AndrS,  1  B.  &  P.  32.  The  King  «.  the 
Sheriff  of  Middlesex,  1  Taunt.  56.  Gen.  Reg.  H.  T.  2  &  a  Geo.  42 
SB.  A.  559. 
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if  they  have  been  delivered  vexatiously  by  the  same  or  putting 
attorney^  the  court  wUl  interpose  its  authority,  and  com-  lS^g,^in' 
pel  him  personally  to  pay  the  costs.  (/)  vacation. 

-^  When  bail  are  put  in  after  final  judgment,  the  terms  of 
the  recognizance  are  different  from  the  usual  form ;  it 
should  be  to  pay  the  condemnation  money  of  the  judg- 
ment, and  the  bail,  taken  in  double  that  amount,  (g) 


CHAPTER  X. 

OF  THB  NATURB  AND  EXTENT  OF  TH  B  LIABILITT  OF  THB 

BAIL. 

The  form  of  the  recognizance  of  bail,  it  may  be  re- 
membered, varies  in  the  different  courts,  (a)  In  actions 
by  bill  in  the  King's  Bench  or  in  the  Exchequer^  the  un- 
dertaking of  the  bail  is  in  general  terms,  that  if  the  de- 
fendant be  condemned  in  the  action,  they  will  pay  the 
condemnation  money,  if  the  defendant  shall  not  pay  the 
same,  or  render  himself  to  the  prison  of  the  Marshal,  or 
the  prison  of  the  Fleet.  In  actions  by  original,  in  the 
King's  Bench,  as  well  as  in  the  Common  Pleas,  their  re- 
cognizance is  taken  in  a  penalty  or  sum  certain,  being 
double  the  amount  of  the  sum  sworn  to^  or  lOOOI.  beyond 
that  sum,  if  it  exceed  1000/.,  subject  to  the  same  con- 
dition. Therefore,  if  the  defendant  be  condemned  in  the 
action,  and  do  not  pay  the  condemnation-money,  or  ren- 
der himself  to  the  person  [of  the  Marshal  or  Warden  in 
the  due  time ;  or  if  there  be  several  defendants^  and  they 

do  not  all  render  themselves,  (&)  the  recognizance  is  for- 

■    ■      ..     I       .       II I , .,  .1  .■ii. I    ..^  I—  ■  ■     ■■         I      ■ 

(/)  Steer  t?.  Smith,  1  Chit.  Rep.  44.  8.  c.  80.  v.  ClaJrke. « id.  89. 

(g)  Stanton's  hail,  2  Chit.  Rep.  73: 

(a)  Ante,  p.  289: 

(6)  Astree  v.  BaUard,  1  Vent.  315.  S  Lev.  195,  s.  c. 
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LiabiUty  of   feitcd,  and  the  bail  are  liable  to  be  siied  thereon,  unless 
v^        ^  discharged  by  some  of  the  acts  to  be  snbequently  enume- 
rated. 

In  the  present  and  four  succeeding  chapteris,  it  is  pro- 
posed to  examine 

The  nature  and  extent  of  the  liabiUty  of  the  bail. 

The  proceedings  preparatory  to  their  being  sued. 

The  proceedings  against  them  by  action  of  debt. 

The  proceedings  against  them  by  sdre  facias. 

The  circumstances  under  which  the  bail  are  discharged. 
In  general,  the  responsibility  of  bail  continues  as  long 
as  their  names  remain  on  the  bail-piece;  and  this  rule  ob- 
tains, even  although  they  have  not  justified,  (c)  And  if, 
after  being  rejected,  proceedings  be  commenced  agittnst 
them,  in  consequence  c^  the  names  not  being  struck  out 
of  the  recognizance,  the  court  M^ill  only  relieve  t^cfin,  on 
the  conditi0n  of  paying  the  costs  incurred  by  the  omUr 
sion.  (d)  .   . 

In  the  K.B.  According  to  tl^  ancient  practi^i^  of  the  Court  ()f 
King's  £encb>  the  bail  were  liable  on  t^eir  r9G<»giiizaace> 
not  only  '|x>  the  partiQular  action  in  ^hicii  tb^  bad  .e^ 
pressly  become  bail,  but  by  imtplicaftiiim  of  law  hf,  respeqt 
of  :aU  actions  brought  by  tbe  §^me  phinti^  against  tbp 
same  defendant, .  wUhia  the  tern^  in  which  the  fin^t  suit 
was  commended,  (e)  Tbi$  syetqm  b^s  ^ii|ce  Ifeen  ajtercd 
by  two  niks  of  court,  (/)  by.whiob  it>  is  directed,  ^^th^ 

fy)  Walkrv.  Green,  Sayer :d08.  . Vn^ov,  Boiirte*  t  Bh  Rfp.  41^ 
Jones  V.  Tubb,  1  Wils.  337,  Rex  v.  the  Sheriff  of  Essex,  5  T.  fe.  633 
Goiild  V.  HuUiistrom,  7  East,  580.  Bramwell  v.-Pmaer,  i  Taunt. 4S6 
Sec  Taykr  v.  ShaptoD^,  s  M.  &^  S.  3Sa. 

(d)  Humphry  v.  Leite,  4  Blirr.  2107.  Gould  v,  Holmstrbni,  7  East, 
580. 

Qt)  A  last.  179.  Anon.  1  Mod.  16.  Geobaldo  v.  Cognoni^  iSalL 
109.  Baskervi]^  v.  Brocket,  Cro.  Jac.  449.  Richardson  v.  — r^— 
2  Show.  183.  Baber  v.  Edwards,  id.  840.  Batfield  vi  W^tts,  9  3id.'l6J* 
1  Com.  Dig.  490.    1  ^ac  Ab.  214,  215. 

(/)  T.  T.  22  Car.  2.  E.  T.  5  Geo.  2« 
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where  the  plaintiff  declares  for,  and  recovers  a  greater  LiaMKty  of 
mm  than  is  expressed  in  the  process  on  which  be  declares,  ^^  -^* 
the  hail  shall  be  liable  for  so  much  only  as  is.sworn  to  and  in  the  K.B. 
endorsed  on  the  process,  or  for  mty  lesser  sum  which  the 
plaintiff,  in  such  action,  shall  recover,  together  with  tbe 
<*09ts  of  the  original  action/' (^)  In  conformity  with  these 
rules,  tlie  court  will  stay  the  proceedings  in  an  action  on 
the  recognizance,  (ft)  or  order  an  exoneretur  ta  be  en-^ 
tered  on  the  bail^plece,  on  payment  of  the  sum  sworn  to 
and  costs,  whether  the  action  be  commenced  by  bill  or 
by  original  writ ;  {%)  even  although  the  sum  swoni  to  be 
less  than  the  damages  actually  recovered^  or  the  smu 
named  in  the  process,  {k)   and  the  defendant  in   tbe 
original  action  may  have  gone  abroad.  {I) 

The  liability  of  the  bail  is  confined  to  the  causes  of  ac- 
tion specified  in  the  aMdavit  of  debt,  (m)  and  to  the  costs 
of  the  original  suit,  and  does  not  extend  to  the  costs  of 
a  writ  of  error  brought  by  their  principal  ^(ti)  though, 
where  error  is  brought  after  the  bail  are  fixed,  proceed- 
ings by  scire  facias  against  them  will  be  stayed  pending 
error,  only  on  the  terms  of  undertaking  to  pay  the  con- 
demnation money,  and  the  costs  of  the  scire  fadas;  and 
where  there  is  no  bail  in  error,  the  costs  of  the  writ  of 
error  in  ease  the  judgment  should  be  affirmed,  (o)    But, 


{£)  Jackson  v:  Hassell,  1  Doug.  S30.  Martin  v.  Moof,  ^  Sta».  999, 
Cms  V.  Hayne,  6  T.  R.  246.  Stevenson  t;.  Cameron,  8  T.  R.  89. 
Jacob  V.  Bowen,  3  Smith,  4m,  6  East,  312.  s.  c.  Clarke  v.  Bradsbaw, 
1  East,  86.  Villers  v.  Parry,  1  Ld.  Raym.  547.  See  Lofft,  545.  See 
Howell «.  Wyke,  1  B.  &  B.  490.  Peiterken  9.  Sampson,  cited  1  Tidd, 
a05.  n.  f.  7tQ  ed. 

(ft)  Tranel  V.  Rivaz,  1  East,  91.  n.  (c). 

(tV  Jacob  V.  Bowes,  6  East,  813.  2  Smith;  402*  s.  c* 

{k)  Clarke  v.  Bradshaw,  1  East,  90. 

ih  Tranel  v.  Rivas,  %  £11^  91.  n.  (cV, 

(in)  Wheelwright  v.  Jutting,  1  B.  Moore,  51.  7  Taunt.  504.  a.  c. , 

(n)  Yates  v,  Doughan,  6  T.  R.  jl88. 

{0)  Ritson  V.  Francis,  3  Stra^  877.  RJchardsoo  Vf  Jelly,  w.  1370* 
Buchanaa  v.  Alders,  3  East,  546.    Copous  v.  Blyton,  1 N.  R.  67. 
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iJaWUty  of   where  a  writ  of  error  has  been  allowed  before  the  time 
^^  ^  ^^  limited  for  the  render  of  the  principal  has  expired,  the 
In  the  K.  B.  bail  may  stay  proceedings  against  them,  on  undertaking 
in  the  alternative,  either  to  pay  the  sum  recovered,  or 
to  surrender  the  defendant  within  six  days  after  the  affir- 
mance of  the  judgment,  (p)    This  expression  means  after 
the  final  determination  of  the  cause,  supposing  two  or 
more  writs  of  error  to  have  been  successively  brought,  (g) 
If  an  action  of  debt  be  properly  commenced  and  con- 
ducted against  the  bail,*  they  will  be  compelled  to  pay  the 
costs  of  that  action  as  well  as  the  debt  sworn  to,  and  costs 
in  the  original  suit ;  (r)  but  they  are  not  liable  to  the 
costs  of  a  scire  faciaSf  whether  the  original  action  were  by 
original  or  bill,  if  they  do  not  appear  and  plead,  or  join  in 

demurrer,  (s) 

When  the  defendant  in  the  original  action  is  holden 
to  bail  under  a  judge's  order^  the  bail  in  such  a  case  are 
liable  to  the  extent  of  the  sum  required  by  the  judge; 
and  if  a  less  sum  be  recovered  than  the  sum  ordered  and 
costs,  (0  the  bail  are  only  liable  for  the  sum  recovered  in 
the  particular  action  in  which  they  have  become  bail,  and 
therefore,  are  not  liable  to  interest  accruing  on  the  amount 
recovered  subsequent  to  the  judgment,  (u)  or  to  equitable 
costs  not  necessarily  included  in  the  judgment  i^inst  the 
principal  ;(^)  nor  will  the  court  compel  the  bail,  after 
render  of  thdr  principal,  to  pay  the  expenses  of  resist- 

(p)  Sprang  v.  Monprivatt,  11  East,  316. 

{q)  Kershaw  v,  Cartwright,  5  Burr.  ft819. 

<r)  Rex  V.  Lyon,  3  Burr.  1461.  Perigal  v.  Mellish,  5  T.  R.  S(63 
Byirne  v.  Agailary  3  East,  306.  Abbott  v.  Rawley,  3  B.  &  P.  13. 
Hughes  V.  Foidevin,  15  East,  253.  Smith  v.  Lewis^  16  id.  168.  9  (^t. 
i^ep.  100.  8.  c.    Creswell »,  Horn,  1  M.  &  S.  743.  t 

(s)  8&9  W.3.  c.  11.  s.  3.  ' 

(t)  Calverag  v.  De  Miranda,  Barnes,  76.  Dahl  v.  JohnsoD;  1 B.  & 
B.^5.  I 

Su)  Waters  v.  Rees,  3  Taunt*  502. 
x)  Baldwin  v.  Morgan,  2  Stra.  826.  '  ; ; 


i: 
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ing  a  vexatious  appplic^tion  by  the  lattter,  to  be  dig-  i^i^iiityof 
charged  as  an  insolvent,  (y)  ^^gr^-m^' 

Where  the  defendant  in  the  action  gave  a  cognoy)U  for  ^"  **  ^•®* 
the  debt  and  costs^  payable  by  seven  instalments;  and 
after  the  bail  were  fixed^  the  principal  was  discharged 
under  an  act  passed  for  discharging  insolvent  debtors 
in  custody  for  debts  due  at  a  certain  day  prior  to  the 
bail  being  fixed^  at  which  day  three  only  of  the  instal- 
ments were  payable,  and  afterwards  the  principal  was  dis- 
charged under  the  act,  when  only  two  or  more  of  the  in- 
stalments had  become  payable  ;  yet  it  was  held,  that  the 
l)ail  were  liable  for  the  whole  condemnation-money,  the 
entire  debt,  qu&  debt,  being  due  instantery  with  a  stay  of 
execution  only  for  certain  portions  at  certain  times,  {z) 

In  the  Court  of  Common  Pleas,  each  of  the  bail  is  se-  in  the  c.P. 
parately  liable  for  the  sum  recovered,  to  the  full  extent  of 
the  penalty  of  the  recognizance,  being  double  the  amount 
of  the  sum  sworn  to,  or  endorsed  on  the  writ  under  a 
judge's  order,  (a)  . 

Doubts  having  arisen  in  the  Court  of  Excheduer  re-  '?  the  Ex- 

chequer. 

spfecting  the  extent  of  the  liability  of  bail,  that  court,  by 
an  express  rule,  (6)  has  ordered,  ^^  that  upon  a  recogni- 
sance of  bail  in  any  action  brought  therein,  the  bail  shall 
not  Ibe  jointly  or  severally  liable  in  such  action  for.  more 
in  the  whole  than  the  amount  of  the^um  sworn  to  in 
the  affidavit  of  the  cause  of  action,  together  with  the 


Q/)  Winstanley  v.  Head,  4  Taunt.  193. 

(ar)  Shdcespeare  v.  Phillips,  8  East,  438. 

(fl)  Calverag  v.  De  Miranda,  Barnes,  76.  Dahl  v,  Johnson,  1  B. 
&  P.  205.  Howell  17.  Wyke,  4  B.  Moore,  167.  1  B.  &  B.  490.  s.  c.  See 
1  East,  91.,  6  East,  31«,  In  Howell  v.  Wyke,  1  B.  &  B.  490.,  the 
court,  on  motion,  refused  to  assimilate  the  practice  of  the  Court  of 
Common'Pleasfofhe  Court  of  King's  Bench,  but  observed,  that  in 
.consequencie  of  .what  has  been  urged,  they  might  be  induced  to  con- 
sider tne  propriety'oiP  kyitig  down  some  hew  rule. 

(6)  R.  H.  38  Geo,  3.    Mang.  ExcK.  App.  2^3. 

2  A 
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Ukmtfci  costs  of  sucb  action,  linlesli  any  proceedings  be  bad  upon 
1^^^^^  their  recognizance;  in  wliich  case,  they  shall  also  be 
rn  the  Ex-    gu^ject  to    such  other  costs   as  they  itiay  be  by  law 

liable  to. 


B0ll^ 


CHAPTER  XI. 

OF  THE  PROCEEDINGS  PRKPABATORY  TO  SUING  THE  BAIL. 

After  a  judgment  has  been  obtained  in  bailable  ac- 
tions, the  successful  party  may  elect  either  to  enforce  it 
by  process  of  execution  against  the  principal  or  bis  pro^ 
perty,  or  to  proceed  agauist  the  bail  on  their  recogni* 
zance.  The  latter  only  is  to  be  here  investigated. 
Ca.M.agunsc  ^^  ^^^  ^^i'  merely  stipulate  for  the  render  of  the 
the  princi-  principal^  and  not  for  titte  liquidation  of  the  demand;  and 
the  plaintiff  being  entitled^  in  bis  discretion^  to  sUe  out 
execution  either  against  the  person  or  property  of  the 
original  defendant^  it  is  proper  that  some  positive  act 
should  be  done  by  the  former  indicative  of  his  intentioii 
to  seek  his  remedy  against  the  person^  and  not  against 
the  property^  of  the  latter.  It  has  upon  this  girmmdbe- 
come  a  settled  rule,  that  before  any  proceediiigs  can  be 
had  against  the  blul  in  the  action^  upon  their  recogni^ 
zance^  a  capias  ad  saii^fadendum  must  be  sued  out  against 
the  principal,  and  returned  non  est  invenius  ;  (a)  for  the 
bail  are  not  obliged  to  render  their  principal  before  they 
are  made  acquainted  with  the  species  of  execution  the 
plaintiff  intends  to  adopt ;  and  an  adherence  to  this  rule 


mf^mm^m^      ■■■■■■■mi.  ^» 


\ 


(a)  R.  E.  5  Geo.  2.  Reg.  2.  ^i  South  t.  Ggrffitb,  Crp.  Q^x.  481.  Wii- 
more  v.  Clerk^  1  Ld.  Haym.  156.    Wedddl  v,  Jocar;  10  Mpd.  967. 
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has  been  caiiM<lered  ao  important,  tb^t  in-  a  very  usefjil  c<i««>aga»at 
publication,  (b)  it  is  stated,  tbat  if  the  plaintiflT,  instead  of  pai.^'"^^ 
suing  out  a  ca,  90,  against  the  principal,  sue  out  n./Lfa. 
or  elegU  against  bis  properly^  tbe.  bail  are  thereby  disu 
charged;,  but  this  doctrine  has  been  since  repudiated, 
and  it  is  now  clearly  settled  that  tbe  ca«  sa.  will  be  avail- 
able, notwithstandii^  a«/i./a.rhas  been  sued  out  against 
the  principal ;  (c)  or  even  a  part  of  the  debt  levied  under 
it,  (d)  unless  the  whole  amount  has  been  obtained  under 
the  execution  for  which  the  bail  are  liable. 

Although  a  defendant  is  not  in  general  entitled  to 
be  bailed  after  a  ca*  sa.  has  been  actually  sued  out  against, 
him,  yet  the  court  determined  in  Thackray  t;.  Harris  (a) 
(where  mch  a  writ  had  been  lodged  with  the  sheriff  and 
nan  est  inoentus  returned,  and  proceedings  being  had 
against  the  bait,  they  rendered  the  principal  in  time,  the 
defendani  being  then  bailed  again  and  discharged,)  that 
proceedings  could  not  be  had  i^ainst  the  last  bail,  with- 
out taking  out  a  fresh  ca.  sa* 

The  ca,  sa.  against  the  principal  must  regularly  be  sued 
out  within  a  year  after  the  signing  of  the  judgment,  or 
otherwise  it  will  be  necessary,  before  any  proceedings 
are  had  against  the  bail,  to  revive  the  jux^fment  by  sdre 
fadaSy  thongh  an  omission  in  this  respect,  it  was  at  one 
time  thought,  could  not  be  made  the  ground  of  an  ob- 
jection on  behalf  of  the  bail|(/)  but  this  opinion  ap- 
pears now  untenable,  as  the  court,  in  a  recent  case,  set 
aside  an  execution  against  bail,  sued  out  above  a  year 


(fr)  1^  Sellon,  44.  * 

(c)  MS.  E.  T.  18^0.  cited  1  Archbold's  Prac  Addenda,  13.  MS. 
M.T.  1821.  s.  p. 

(rf)  Per  Gibbs,  C.  J.,  1816.  cited  2  Manning's  Pfac.  4T2.  n.  (r) 
Waring  v.  Jarvis,  cited  id.  475.  n.  (m)  (e)  1  B.  &  A.  212. 

(/)  Cholraondeley  v.  Healing,  2  Ld.  Raym.  1096.  Holt,  90.  6  Mod. 
304.  S.  C. 

2  A  2 
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Cam^^a^  after  iudffment  obtained  against  tlie  principal^  for  want 

theprinci«        •  y.    .  .        .  x 

pal.  of  a  scire  facias  to  revive  it.  (g) 

"Tf"^'^^      As  a  writ  of  error  suspends  all  ftirtber  proceedings  in 

Alter  awnt  *  _     •  ^ 

of  error.        the  court  below,  from  the  time  of  allowailce,  the  defen* 
dant  in  error  cannot  afterwards  sue  out  a  ca.  sa.  against 
the  principal,  for  the  purpc»e  of  ihstituting  proceedings 
against  the  bail ;  (/i)  and  the  circnimtance  of  the  ca.  so, 
having  been  sued  out  before  the^illowance  of  the  writ  of 
error^  will  not  authorise  the  plaintiff  below,  after  the  al- 
lowance, to  proceed  against'  the  btiil,  although  the  writ 
may  have  previously  lain  four  days  in  the  sheriff's  of- 
fice ;(£)  nor  can  he  even  call  for  a  return  of  the  writ  j(fc) 
and  if  tlie  writ  be  returned  after  notice  of  the  allowance, 
(though  on  the  same  day)  and  the  sdre  facias  be  after- 
wards sued  out  against  the  bail,  the  court  will  set  aside 
the  proceedings  with  costs  ;(i)  or  the  bail,  in  such  a  case, 
may  plead  to  the  scire  fadas,  that  after  the  issuing  and 
before  the  return  of  the  ca.  sa.  against  the  principal,  a 
writ  of  error  issued  and  was  duly  allowed,  without  Stat- 
ing it  to  be  returned ;  (m)  and  if  bail  in  error  (when  re- 
quisite) were  not  put  in,  the  plaintiff  must  all^e  that  in 
his  replication,  (n) 

When  a  writ  of  error  is  not  allowed  till  after  the  return 
of  the  ca»  sa.  the  bail  may  be  sued  pendii^  the  writ  of 


(g)  Thomas  v.  Young,  15  East,  617.  In  this  case  the  proceedings 
had  been  delayed  by  a  cognovit  unknown  to  the  bail. 

(A)  Dudleys.  Stokes,  a  BJ.  Rep.  1183.  Sweetapple  v.  Goodfellow^ 
2  Stra.  867.  Miller  v,  Newbald,  1  East,  662.  Buchanan  v.  Alders, 
8  East,  546.    Sprang  t;.  Monprivatt,  11  id.  316. 

(i)  Peny  V.  Campbell,  3  T.  R.  390.  Sampson  v.  Brown,  2  East, 439. 

(k)  Smith  V.  Nicholson,  2  Stra-  1186.  Parkins  v.  Wilson,  2  Ld. 
Raym.  1256. 

(/)  Miller  v.  Newbald,  1  East,  662. 

(m)  Sampson  v.  Brown,  2  East,  439. 

(n)  Sampson  v.  Brown,  2  East,  445.  as  to  pleading  matters  of  prac* 
tice,  see  Walmesley  v.  Macey,  5  B.  Moore,  168.  Uherry  v.  Powell. 
1  D.  &  R.  50.    Ball  V.  Swan,  1  B.  &  A.  393. 
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error,  (o)  unless  an  order  of  court  has  been  obtained  to  9*'^'*<'^'^ 

th«  prinoi- 

suspend  the  proceedings  againstthe  bail^  during  the  period  pal. 
in  which  the  writ  of  error  continues  undetermined.  {p\  aS^J^^ 
Where  the  writ  of  error  is  allowed  before  the  expiration  of«^^ 
of  the  time  permitted  to  the  bail  to  render  their  principal^ 
the  bail  are  entitled  to  stay  the  proceedings  against  them 
pending  the  writ  of  error,  on  the  terms  of  undertak- 
ing to  pay  the  damages  recorded,  or  to  surrender  the  de- 
fendant within  four  days  of  the  determination  of  the 
writ  of  error,  if  determined  in  favour  of  the  original 
defendant  ;(9)  but  where  error  is  brought  after  the  bail  are 
fixed,  proceedings  by  scufa.  against  them  will  only  be 
stayed  pending  error,  on  their  undertaking  to  pay  the 
condemnation-money  and  costs  of  the  $cire  facias  ;  and 
where  there  is  no  bail  in  error^  the  costs  of  the  writ  of 
error,  in  case  of  affirmance,  (r) 

The  bail  of  a  member  of  parliament,  under  stat.  4 
Geo.  3.  c.  33.  cannot  be  sued  pending  a  writ  of  error  on 
the  judgment  against  the  principal ;  {$)  and  if  the  appeal 
be  in  any  cas^Jto  the  House  of  Lords,  the  suing  out  of  the 
ca.  sa.,  or  proceedings  iigainst  the  bail^  would  be  punish- 
able as  a  contempt.  (/) 

The  ca.  $a.  against  the  principal  should  be  directed  to  Ca.  «a.  to 
the  sheriff  of  the  county,  where  the  venue  was  laid  in  the  Tected.  " 
original  action. 

In  the  Court  of  King's  Bench,  if  the  action  against  wiien  re- 
the  principal  were  commenced  by  bill,  the  ca,  sa.  should 
be  made  returnable  on  a  day  certain,  and  have  eight  days 


(o)  French  v.  Carseoorey  1  Anst.  176. 

Ip)  Edwards  v.  Jameson,  Forr.  S5. 

(g)  Sprang  v.  Monprivatt,  11  East^  316. 

(r)  Buchanan  v.  Alders,  8  East,  546,  Goslclow  v,  Wright,  Barnes, 
86-  Copous  V.  Blyton,  IN.  R.  67.  SeeMannin  v.  Partridge,  U  East, 
598. 

(«)  Curling  v.  Innes,  3  H.  Bl.  373. 

It)  Throgroorton  v.  Church|  1  P.  Wms.  685. 
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office. 
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at  ]east  between  the  teste  and  return;  or  if  tbe  action 
were  by  original^  tbe  ca.  ea,  ishould  be  rtetnmable  on  a 
generiEil  return  day,  and  have  fifteen  days  at  least  between 
the  teste  and  return,  (u) 

In  the  Court  of  Common  Pleas  and  Exchequer  there 
must  be  fifteen  days  between  the  teste  and  return  of  tbe 
capias  ad  satisfaciendum,  (a;) 

If  there  be  any  irregularity  in  the  writ  in  this  respect^ 
the  principal  only,  and  not  the  bail,  can  take  advantage 
of  it,  (y) 

Theca.  sa.  must  not  be  tested  of  a  term  prior  to  that 
in  which  judgment  was  signed  against  tbe  principal, 
and  if  there  be  any  inaccuracy  in  this  particular,  the 
court  will  set  aside  the  proceedings  against  tbe  bail,  even 
Hfter  execution  has  been  levied.  («) 

As  the  object  of  suing  out  a  ca.  sa.  is  to  give  tbe  bail 
notice  of  the  plaintifTs  having  elected  to  take  out  execu- 
tion against  tbe  person  of  the  principal,  it  is  directed, 
that  the  wnt  shall  lie  four  days,  exclusive,  ia  the  aheriflTs 
office,  (a)  which  must  be  the  last  four  days  before  tbe  r&> 
turn ;  (b)  and  as  a  search  cannot  be  mlEHie  on  a  Sunday, 
such  day  is  not  reckoned  as  one  of  them,  even  although 
it  be  the  last  day  of  the  four,  (c)  The  writ,  on  its  being 
left  at  the  office,  should  be  entered  in  the  public  book, 
and  not  in  the  private  and  secret  list  from  which  warrants 
are  made  out  for  actual  arreist.  (d) 

(w)  B*.  E.  5  Geo.iJ.  ree.  3.  Ball  v.  Russe),  2  M.  Baym.  1176. 
2  Salk.  602.  s.  c.    2  Saund.  72.  b.  n. 

(r)  Wass  V.  Cornett,  Barnes,  76. 

(y)  Cholraondeley  v.  Bealing,  2  Ld.  ^ymand.  1096.  6  Mod.  804. 
s.  c.    Campbell  v.  Cumming,  2  Burr.  1187.  Sed  vide,  15  East,  617. 

(z)  Gawler  v.  JoUey,  1  H.  Bi.  74. 

(a)  R.  E.  5  Geo.  2.  reg.  8.  a.  K.B.  Anon.  2  Salk.  599.  Merrett  v. 
Montfort,  Barnes,  64.    Laycock  v,  Arthur,  Ca.  Prac.  C.  P.  34. 

(6)  Cock  v.Brockhurst,  13  East,  588. 

(c)  Howard  v.  Smith,  1  B.  &  A.  528. 

{d)  Hutton  V.  Reuben,  2  Chit  Rep.  102.  5  M.  &  S.  323.  s.  C. 
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Under  particular  circumttonces  the  bail  have  been  OMtt-agMut 
permiUed,  after  subsequent  proceedings^  to  object  that  ^  ^"°"' 
the  ecu  sa.  has  not  lain  in  the  office  prescribed^  or  the  ^-^v^^ 
proper  number  of  days,  (e) 

After  the  expiration  of  the  four  days^  the  plaintiff  should  Return  to 
obtain  a  return  oi  nan  est  inventus,  which  the  sheriff  is  ^^^^''"* 
justified  in  makings  notwithstanding  he  may  know  where 
the  principal  is  to  be  found ;  (/)  but  this  formal  return  to 
the  process  cannot  be  made  where  the  defendant  is  in  the 
actual  custody  of  the  sheriff,  although  it  be  at  the  suit  of 
another  per8onj(g)  or  even  on  a  crimmal  charge.  (A)  And 
where  such  a  return  has  been  made^  the  court  will  set 
it  aside,  together  with  the  subsequent  proceedings  against 
the  b«l,  and  order  the  mcmey  levied  under  an  execution, 
to  be  returned  against  thein^  (t) 

If  a  cd.  «a.  has  not  been  regularly  issued,  and  an  ac-   Conse. 
iion  of  debt  or  act.  fa»  has  been  sued  out  agaijpst  tjbia  Sldr  uing 
bail,  ttie  court,  it  has  been  intimated,  would  not  qnasb  ^  ^  '^- 
the  set.  fa,  or  stay  the  proceedings  on  motioii,  but  com- 
pei  the  bail  to  plead  the  matter  in  their  discbarge  :  th^ 
tenability,  however,  of  this  conjecture,  appears  extremely 
doubtftil,  for,  as  the  court,  in  several  recaait  cases,  hav^ 
interposed  and  set  aside  the  proceedings,  where  le$s  ma- 
terial irregularities  have  been  committed, — as  neglecting 
to  have  it  regularly  entered  in  the  sheriff's  public  book,  or 
duly  returned, — it  is  difficult  to  conceive  on  what  gipund 
they  could  refuse  to  interfere  when  no  ca»  fa.  whatever 
has  been  issued,  (fc) 


(  e)  Cock  t?.  Brockhurst,  13  East,  588. 

(/)  Hunt  V.  Coxe,  3  Burr.  1360.  1  Bl.  Rep.  393.  s.  c.  SilUtoe  v. 
Wallace,  2  Tidd,  1188.  n.  (t),  7th  ed. 

S)  Burks  v.  Maine,  16  East,  2.   Forsyth  v.  Marriott,  1  N.  R.  251. 
)  Ward  V.  Brumfit,  2  M.  &  S.  238. 
(i)  Id.  Forsyth  v,  Marriott,  IN.R.  251; 

(A)  Button  V,  Reubens,  5  M.  &;  S.  323.  2  Chit.  Rep.  102.  Burks  v. 
Maine,  16  East,  2.  Forsyth  v,  Marriott,  1  N.  R.  251,  Ward  v. 
Bnimfit;  2  M.  &  S.  238.  Vide  pest,  9GQ, 
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Ca.M%t\nMt      According  to  the  strict  ruk»  of  practice,  the  ca.  sa, 
pal.  .  should  be  filed  as  soon  as  it  is  returned,  but  in  the  ordi- 

^f^^  nary  routine  of  business,  this  is  scarcely  ever  done;  and 
return  to       it  seeois,  that  if  it  be  filed  at  any  time  before  replying  to 
a  plea  of  no  ca.  sa.,  it  will  suffice.  (I)    If  the  principal  die 
after  the  return  of  the  ca.  sa.,  and  before.it  is  filed  the 
bail  are  fixed,  the  court  will  not  stay  the  filing  of  the 
return  in  favour  of  the  bail,  (m) 
Of  ming  the       On  the  ca.  sa.  being  returned  and  filed,  before  any  fiir- 
-piece.     ^^^  proceedings  are  instituted  against   the  bail,   the 
bail-piece,  in  the  King's  Bench  and  Exchequer,  diould  be 
obtained  from  the  judge's  or  baron's  chamber  and  filed 
with  the  proper  officer,  (w) 
Of  entering       As  soon  as  the  bail -piece  has  been  filed  in  the  King's^ 
Kanc7^"^'  Bench  or  Exchequer,  or  bail  perfected  in  the  Common 
the  roll.        Pleas,  an  entry  of  the  recognizance  must  bfe  made  on  the 
roll,  which  should  be  regularly  docketed  and  carried  into 
the  Treasury  Chamber.    This  step,  in  strictness,  sliould 
be  taken  before  any  proceedings  are  had  against  the 
bail;(o)  and  it  is  indispensably  necessary  that  the  roll 
should  be  carried  in  before  the  bail  are  cialled  upon 
to  plead,  fot  otherwise,  as  it  is  not  esteemed  a  record 
until  it  is  entered,  (oo)  they. may  plfead  nul  iiel  record; 
and  where  the  recognizance  roll  has  hot  been  carried  in 
till  after  they  have  pleaded,  they  may  withdraw  their  plea, 
and  th^  plaintiff  would  be  liable  to  pay  the  costs  oc- 
casioned by  the  omission,  (p) 
In  the  K.B.       I"  the  King's  Bench,  in  actions  commenced  by.  bill,  the 


(/)  Gee  v.  Fane,  1  Lev.  2«5.  Hunt  v.  Coxe,  3  Burr.  1360.  1  BL 
Rep,  393. 8.  c.    See  2  T.  R.  757.  6  id.  £85.     1  East,  87. 

(m)  Rawlinson  v,  Ounston,  6  T.  R.  984.  Perigal  w.  Mellisb,  5  id.  365. 
Field  V,  Lafry,  cited  6  T.  R.  285. 

(«)  Vide  ante, 

Co)  R.  E.  5  Geo.  2.  reg.  3.  (a)  K.  B. 

{po)  Vide  post,  n.  {q\  p.  361. 

(p)  Hartley  v  Hodson,  1  B.  Moore,  430. 
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recognizanee  is  entered  by  the  plaintiff's  attorney,  after  o^ «««»? 

the  recogni* 

the  delaration^  with  a  memorandum  of  the  term  of  which  sance  in  th« 
it  is  entitled.  In  actions  by  original,  the  recognizance 
is  entered  on  the  roll  by  the  filacer,  and  it  is  his  duty  to 
docket  it,  and  carry  it  in.  -  The  roll  should  be  entitled  of 
the  term  in  which  the  process  is  returnable.  In  describ- 
ing before  whom  the  recognizance  was  taken,  it  is  the 
invariable  practice  to  enter  it  as  taken  in  court,  though 
actually  taken  by  a  judge  at  his  chambers  or  by  a  com- 
missioner in  the  country.  (9) 

In  the  Common  Pleas^  the  filacer  enters  the  recog-  of  entering 
nizance  and  dockets  it.    In  that  court,  when  it  is  taken  ^^^  r^cogni- 

'  zance  in  the 

by  a  judge  at  chambers,  or  by  a  commissioner  in  the  c.  p. 
country^  it  is  entered  specially ;  it  being  a  record  imme- 
diately upon  the  first  caption^  and  binds  the  lands  before 
it  is  filed  at  Westminster,  {s) 

The  recognizance  in  the  Exchequer  is  entered  on  the  Entering  re- 
roll  in  the  same  manner  as  in  actions  by  bill  in  the  ^e  Ex! 
King's  Bench.  ^^•^P'^- 


{q)  Shuttle  V.  Wood,  9  Salk.  564.  a  Ld.  Raym.  966.  Chetleyv. 
Woody  2  Salk.  658.  6  Mod.  42.  s.  c.  Coxeter  v,  Burke,  5  East,  461. 
8.C.  2  Smith,  14. 

(r)  Shuttle  V.  Wood,  2  Salk.  564.  2  Ld.  Raym.  966.  s.  c.  6  Mod. 
^32.  9.  c. 
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CHAPTER  XU. 

OF  THS  PROcJKBDINGS  AGAINST  BAIL,  ON  THBIB  RECOG- 

NIZANCB,  BY  ACTION. 


SECTION  I. 


OF  THS  PE0CBS8, 


iyj 


Election  to  TflE  recognizance  being  forfeited  upon  the  return  of 
SSi*^  ^^  ^^  ^^  i^'^^^^  ^  *^®  c<^P^'^^  satisfaciendum,  the  plam- 
*«•  /«•  tiff  is  entitled  to  proceed  against  the  bail  and  their  prin- 
cipal, if  he  be  joined  in  the  recognizance  by  action  of 
debt  or  sore  facias,  at  his  election.  Each  mode  of  pro- 
ceeding possesses  its  peculiar  advantages.  In  the  former, 
damages  may  be  recovered  for  the  detention  of  the  debt 
or  delay  of  execution ;  and  if  proceedings  be  stayed  on 
condition  of  the  debt  and  costs  being  paid,  the  bail  must 
pay  the  costs  of  the  suit  i^inst  themselves,  as  well  as 
the  debt  and  costs  of^the  original  action,  (a)  But  in 
the  latter,  no  damages  are  recoverable,  nor  are  costs  al- 
lowed, unless  the  bail  appear  and  plead,  or  join  in  de- 
murrer, {b)  and  in  the  Commom  Pleas,  a  ca.  sa.  does  not 
lie  on  a  judgment  on  a  sci.fa.  against  the  bail»(c)  For  these 
reasons,  an  action  of  debt  is,  in  general,  the  preferable 
remedy,  though,  where  the  bail  keep  out  of  the  way,  and 
cannot  be  served  with  process }  or  where  it  is  not  In- 
tended that  they  should  have  notice  of  the  proceedings 

• 

(a)  Perigal  v.  Mellbh,  5  T.  R.  363.   Abbott  v.  Rawley,  3  B.  &  P.  13. 
Smith  V.  Lewis,  2  Chit.  Rep.  100.  £t  vide  post. 

(6)  8  &  9  Wm.  3.  c.  11.    Knox  v.  Costello,  3  Burr.  1791.  Abbott 
V.  Rawley,  3  B.  &  P.  14. 
H  (c)  TroughtOQ  V.  Clarke,  2  Taunt.  113. 


CHAP.  XII.]     Proceedings  against  Bail^  hy  Action.  363 

instituted  against  them,  the  remedy  by  scire  facias  must  of  Of  the  pro- 
neeesdty  be  adopted.  x^^^^» 

It  is  not  compulsory  on  the  plaintiff  to  sue  the  bail  in  in  what 
the  same  court  as  that  in  which  the  recognizance  was  en-  ^^* 
tered.  (d) 

The  action  of  debt  on  the  recognizance  may  be  brought  May  be 
against  each  contisor  severally,  or  against  all  jointly,  jointly  or 
but  not  against  an  intermediate  number,  (e)   Separate  ^^^^^f- 
actions  i^hould,  of  course,  be  brought,  where  it  is  doubt- 
ful whether  all  the  parties  can  be  served  with  process. 

As  the  sufficiency  of  the  bail  must  have  been  proved.  Only  ser- 
viceable 
or  admitted  previous  to  their  being  allowed,  the  parties,  process. 

in  an  action  on  the  recognizance,  cannot  be  arrested ;  (/) 
but  a  copy  only  of  the  process  must  be  served  on  them. 
The  only  difference  between  proceedings  against  bail, 
and  the  proceedings  in  ordinary  cases,  is,  that  after  the 
words  in  a  plea  of  tresspass,  there  must  be  inserted  in 
the  body  of  the  latitat  or  other  process,  the  following 
ac  etiam,  ^^  and  also  to  a  bUl  of  the  said  plaintiff  against  the 
said  defendant  in  a  plea  of  debt,  tipon  recognizance^  accord- 
ing to  the  custom  of  our  court  before  us  to  be  exhibited;  '* 
otherwise  the  defendant  or  his  attorney  will  not  be  obliged 
to  accept  a  declaration  on  the  recognizance,  (g)  This 
clause  was  inserted  in  the  proceedings,  with  the  inten- 
tion of  apprizing  the  bail  of  the  nature  of  their  situation, 
and  to  protect  them  from  being  taken  by  surprise. 

The  process  against  the  bail  on  their  recognizance,  may  when  ia^ 
be  either  sued  out  on  the  return-day  of  the  ca.  sa.  against  '"^  * 


(d)  AnoQ.3  Salk.  55.  Fisher  v.  Branscombe,  7  T.  R.  355.  Knowlys 
v.  Reading,  1  B.  &  t.  311. 

(e)  e  Saund.  72.  b.  See  1  Saund.  154.  n.  1  Poph.  161.  3  Burr. 
1290.  3  T.  R.  783.  2  Taunt.  254.  Bac.  Ab.  Obligation,  D.  4.  2  Via, 
Ab.  68.  pL7. 

(/)  vide  ante,  p.  32. 

(g)  R.  E.  15  Geo.  2.    Ca.  Prac.  C.  P.  18. 
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the  principal,  or  afterwarcls;(7i)  and  the  court  will  assume 
that  it  was  issued  subsequent  to  the  sherifPs  return  to 
the  ca,  sa. 

There  appears  to  be  no  objection  to  a  writ,  against 
the  bail  being  tested  before  the  return  of  the  ca.  sa.  against 
the  principal,  provided  it  be  not  really  sued  out  until 
after  a  return  has  been  actually  made,  (i) 

The  process  b  served  upon  the  bail,  or  bail  and  prinei- 
p8(l,  as  in  ordinary  cases. 


SECTION  IL 


Venue. 


Of  the 
cause  of  ac- 
tion. 


OF  THE  PLEADINGS. 

The  venue  in  the  declaration  must  be  laid  in  Middle- 
sex,  although  the  recognizance  may  have  been  taken  by 
a  commissioner,  and  all  the  prior  proceedings  conducted 
in  a  diflFerent  county,  (fc) 

The  recognizance  should  be  set  forth  with  certainty 
.and  precision,  corresponding  with  the  description  adopted 
in  the  entry  of  it  on  the  roll,  and  should  correctly  state 
in  what  court,  at  whose  suit,  and  for  what  sum,  or  cause 
of  action,  the  defendant  has  become  bail  3  and  if  there 
be  a  material  variance  in  any  of  these  particulai's,  it 
will  be  fatal  on  the  plea  of  nul  iiel  record.  (?) 


(A)  Shivers  ».  Brooks,  8  T.  R.  628.  See  the  King  v.  the  Sheriff  of 
London,  2  East,  241.. 

(i)  Pinero  t;.  Wright,  2  B.  &  P.  235. 

(k\  Hall  V.  Wenckfield,Hob.  l^.  2  Saund.  72.  c.  Shuttle  »»  Wood, 
8  Salk.  600.  659.  s.  c.  Bond  v.  Isaac,  1  Burr.  409.  Harris  v.  Cal- 
vart,  1  East,  603.  Coxeter  v.  Burke,  5  id.  461.  2  Smith,  9.  c.  14. 
Hartley  r>.  Hodgson,  8  Taunt.  171.   2  B.  Moore,  66,  s.  c. 

(/)  Shuttle  V.  Wood,  2  Salk.  564.  2  Ld.  Rayni.  966.  s.c.  1  Wils. 
384.  Mann  v.  Calow,  1  Taunt.  221.  Coxeter  v.  Burke,  5  ]^ast,  461. 
2  Smith,  14.  s.  c.  For  forms  in  the  different  courts,  see  PetersdorflTs 
Index  to  Precedents  in  Pleading,  title  Recognizance^  and  1 B^  &  A.. 
153.  8  Taunt.  171. 
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Where  it  was  alleged,  that  the  party  "came  before  L.,    of ^9 
then  and  there  being  a  commissioner  duly  appointed  to  ClC^iL/ 
take  and  receive  recognizance  of  bail  for  the  county  of  D.,   ^^***® . 

cause  of  ac* 

and  then  and  there  before  L.,  being  such  commissioner,  be-  tion. 
come  bail,"  it  was  considered  that  it  was  nqt  only  suf^ 
ficiently  averred^  that  the  party  before  whom  the  bail  was 
taken  was  legally  authorized  to  take  it^  but  that  he  was 
so  in  the  county  where  it  was  taken,  as  the  words  "  then 
and  tlwrcj*  could  only  refer  to  the  last  antecedent,  tlie 
county  of  D.  (m) 

If  the  condition  of  the  recognizance  be — in  case  two 
defendants  shall  be  condemned,  and  no  joint  condemna* 
tion  be  shewn,  the  declaration  will  be  demurrable ;  as 
where,  in  an  action  against  two,  a  recognizance  of  bail 
was  given,  **  in  case  the  said  C.  and  D.  should  happen  to 
be  condemned,  and  should  not  pay  or  render  themselves;'^ 
and  the  declaration  thereon,  after  shewing  that  C.  was 
condemned,  but  not  D.,  assigned  a  breach,  that  "  C.  and 
D.  did  not  pay  nor  render,''  &c. ;  it  was  determined,  that 
the  breach,  though  in  the  words  of  the  recognizance,  was 
ill,  since,  with  that  allegation,  it  was  quite  consistent  that 

C.  had  paid,^  or  had  rendered  himself,  which  would  have 
satisfied  the  recognizance ;  D.  was  not  condemned,  and 
therefore  was  neither  bound  to  piiy  nor  to  render,  (n)  But 
.where  two  were  sued  in  an  action  of  assumpsit,  and  a 
recognizance  of  bail  was  given,  "  in  case  the  said  C.  and 

D.  should  happen  to  be  condemned  ;*'  and  it  was  averred 
in  the  declaration  that  C.  was  condemned,  but  no  notice 
taken  why  D.  was  not  also  \  it  was  considered  sufficient, 
since  D.  might  have  died,  or  become  a  certificated  bank- 
rupt before  judgment,  which  fact  will  be  presume<l.  (0) 

(m)  Hartley  v.  Hodgson,  8  Taunt.  17 1 .    «  B.  Moore,  Ba.  s.  c. 
(n)  Wilkinson  v.  Thorley,  4  M.  &  $.  ^^^ 
{o)  Id.  34. 
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As  the  recognizance^  when  entered  on  the  roll^  is  a 
record^  and  constitutes  the  foundation  of  the  suit^  the 
plea  of  nil  debet  will  be  bad  on  demurrer,  (p) 

When  the  recognizance  has  not  been  entered  on  the 
roU^  or  there  is  a  variance  in  the  statement  of  it,  the 
plea  of  md  tiel  record  should  be  adopted.  (9)  But  as  this 
plea  merely  puts  in  issue  the  existence  of  the  record,  as 
described  in  the  declaration,  any  extrinsic  matter  in  dis^ 
charge  must  be  pleaded  specially,  and  cannot  be  given 
in  evidence. 

The  bail  may  plead  in  discharge  of  dieir  liability,  that 
there  was  no  capiat  ad  ^afi^ctendsem  (r)  sued  out  and 
returned  against  the  principal.  But  if  the  writ  be  merely 
irregular,  or  if  it  were  sued  out  after  a  year,  without  a 
sdre  fcucias  to  revive  the  judgment,  (s)  or  were  made  re- 
turnable on  a  day  out  of  term,  (t)  or  had  not  lain  four 
days  in  the  sherifTs  office  before  its  return,  (u)  the  bail 
cannot  take  advantage  of  the  irregularity,  by  pleading  it, 
though  it  may  be  made  the  subject  of  an  application  to 
the  court,  (x) 

As  the  death  of  the  principal,  before  the  return  of  ca- 
pias  ad  satitfaciendumj  (y)  will  exonerate  the  bail  from 
the  performance  of  the  condition  of  the  recognizance^ 
they  may  plead  it  in  their  discbarge.    But  they  cannot 


{p)  1  Saund.  38.  a.   2  id.  344.   See  Solomons  v.  Lyon,  1  East,  369. 

(q)  1  Saund.  92.  n.  3.  Com.  Dig.  Pleader,  2  W.  13.  Coy  v.  HymaSt 
2  Stra.  1171.  This  plea  should  be  delivered  to  the  plaintilrs  attorney, 
and  not  filed ;  and  ir  it  be  the  only  one,  need  not  be  signed  by  coanseli 
lTidd,6Q9.  7thed. 

(r)  See  Form,  PetersdorfF's  Index  to  Prfecedents,  tit.  Recognizance. 

(9)  Cholmondeley  v.  Bealing,  2  Ld.  Aaym.  1096.  Holt's  Rep.  90. 
6  Mod.  304.  s.  c. 

(t)  Campbell  r.  Cumming,  2  Burr.  1187. 

(11)  Cherry «.  Powell,  1  D.  &  R.  60. 

(or)  Ante^p.359. ;  and  see  Jiayward  v.  Ribbaijs,  4  East,  309.  Dud- 
low  V,  Watchorn,  16  id.  39. 

(y)  Precedents,  Clift.  188.  7  Went.  77.  See  2  Ld.  Raym.  1256. 
Morg.  545.  1  Wils.  334.  4  T.  R.  587.  2  East,  312. 
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plead  that  the  principal  died  before  the  issuing  {z)  or  of  the 
after  the  return  (a)  of  the  capias  ad  satisfaciendum,  for  ^^^^ 
though  a  plea  that  the  principal  died  before  the  writ  is-  i>eath  of 
sued,  be  conclusive^  if  found  for  the  defendant^  yet  it  is  P""^*^^' 
not  so  if  found  for  the  plaintiff,  inasmuch  as  the  principal 
might  still  have  died  after  the  issuing,  and  before  the 
return  of  the  writ. 

The  render  of  the  principal,  at  any  time  pending  the  Render  of 
suit,  or  before  the  return  of  the  capias  ad  satisfaciendumy  ^^^^^^ ' 
may  be  pleaded ;  (6)  but  if  it  be  not  effected  till  after  the 
return,  it  cannot  be  pleaded,  although  the  bail  may  be 
entitled  to  the  full  benefit  of  it  upon  motion,  (c) 

Payment  by,  (d)  or  a  release  to,  the  principal  or  bail.  Payment, 
may  be  pleaded  by  the  latter;  but  they  cannot  avail 
themselves  of  the  bankruptcy  and  certificate  of  the  prin- 
cipal by  pleading  it  in  their  discharge ;  as  tlieir  claim  to 
relief  on  that  ground  is  founded  rather  upon  the  equitable 
jurisdiction  of  the  court,  than  upon  any  strict  legal  de^ 
fence :(/)  though,  in  instances  where  the  very  merits  of 
the  case  depend  upon  the  established  practice  of  the 
court,  it  is  pleadable,  {g) 

The  bail,  it  would  appear,  may  plead  that  a  writ  of  writ  cf 
error  was  sued  out  and  allowed  after  the  issuing,  and  *"°'* 


{z)  Weddall  v.  Jocar,  10  Mod.  268.  303. 

(a)  Glynn  v,  Yates,  8  Mod.  31.  1  Stra.  511.  s.  c.  Pai-ry  v.  Berry, 
a  La.  Raym.  1452.  2  Stra.  717.  s.  c.Rawlinson  v.  Gunston,  6  T.  K. 
384.    2  Saund.  72.  a. 

(6)  Wilmore  w.  Clerk,  1  Ld.  Raym.  156.  Healey  v.  Medley,  M. 
24  Geo.  3.  K.  B.    See  Precedent,  1  Bro.  Ent.  178. 

(c)  Wilmore  v.  Clerk,  1  Ld.  Raym.  156.    Anon- 1  Salk.  JOl. 

Id)  4  Anne,  c  16.  s.  12. 

(/)  Donnelly  v.  Dunn,  1  B.  &  P.  448.  s.  c.  2  id.  45.  Beddome  v. 
Holbrooke,  1  B.  &  P.  450,  n.  See  Scholey  v.  Mearns,  7  East,  153. 
Walmeslcy  v.  Macey,  5  B.  Moore,  168.  Ball  v.  Swan,  1  B.  &  A.  393. 
15  East,  622. 

(jg)  Dudlow  V.  Watchom,  16  East,  39  Sed  vide  Cherry  v.  Powell, 
1 D.  8c  R.  50. 
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before  the  return  of  the  capias  ad  saiisfaciendiim  agfiinst 
the  prindpaL  (h) 

To  a  plea  of  nul  tiel  record,  the  replication  must  re- 
assert the  existence  of  the  record^  and  conclude  prou^ 
patel  per  recordunif  with  a  prayer  that  it  may  be  seen  and 
inspected  by  the  court,  (i) 

If  the  bail  have  pleaded  no  ca.  sa.  against  the  principal, 
the  replication  must  set  forth,  and  the  writ  generally 
concludes  with  a  verification ;  (k)  and,  where  the  replica* 
tion  to  a  similar  plea  set  out  the  writ^  and  concluded 
with  a  verification  by  the  record,  and  a  prayer,  that  the 
record  might  be  inspected  by  the  court,  it  was  holden 
valid,  though  no  formal  issue  had  been  joined.  (/)  When 
it  does  not  appear  that  the  ca.  sa,  issued  into  the  county 
where  the  venue  in  the  original  action  was  laid,  the  de- 
fendant may  traverse  the  allegation  or  rejoin  the  fact.(fn) 

If  the  death  of  the  principal,  before  the  return  of  the 
ca,  sa.  has  been  pleaded,  the  writ  and  return  must  be  re- 
plied, and  it  must  be  averred  that  tiie  principal  was  then 
living,  (n) 

The  replication  to  a  plea  of  render  or  payment,  must 
negative  the  allegation,  and  conclude  to  the  country. 


SECTION  III. 


or  THS  EVIDBNCB,   JtUDGMBNT,  ANB  BXECUTIOK. 

The  mode  of  establishing,  or  negativing  the  issue  of 

nul  tiel  record,  has  been  so  fully  described  and  pointed 

. — ^^^^— _^-^^-^^.^.^^^^_^_^^^_^^.^_ 

(h)  Sampson  v.  Brown,  2  East,  439 

(*)  1  Saund.  92,  93.  5  Com.  Dig.  tit.  Pleader,  2  W.  13.  2  Marsh, 
354.;  and  for  forms,  see  Petersdorff's  Index,  tit.  Ntd  tiel  Record. 

(k)  Henderson  v.  Withy,  2  T.  R.  576. 

(l)  Jackson  v,  Wickes,  2  Marshall,  354.   7  Taunt.  30. 

(m)  Dudlow  V.  Watchorn,  16  East,  39. 

(n)  Wilson  v.  Hodges,  2  East,  313.  For  forms,  see  Petersdorflfs  In- 
dex to  Precedents,  tit.  Recognizance. 
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out  in  the  diflerent  works  on  the  practice  of  the  courts^   ^(t^« 
that  it  will  be   here  sufficient  to  refer  to  them  in  a  judgmeot, 

note.(o)  '     andcxccu- 

When  issue  has  been  joined  upon  the  plea  of  no  capias  ^^1*^-^^^ 
ad  satisfaciendum' agsinst  the  principal^   the   writ  and 
sheriff's  return  should  be  proved  by  an  examined  copy 
of  the  writ  from  the  record,  as  the  best  proof  of  which  the 
nature  of  the  case  is  capable.*  (p) 

'  It  being  a  general  rule  of  evidence  that  the  burden  of 
proof  lies  on  the  person  who  has  to  support  his  cietse  by 
evidence  of  a  fact,  of  which  he  is  supposed  to  be  cognizant  | 
when  the  issue  is  upon  the  life  or  death  of  the  principal^ 
thie  onus  of  establishing  that  fact  lies  upon  the  bail  who 
assert  the  death,  for  it  is  presumed  that  the  party  continues 
to  live,  until  the  contrary  is  satisfactorily  shewn,  (q) 

Judgment  must  be  signed,  and  the  costs  taxed  as  in   Judpneat. 
ordinary  cases.  • 

If  the  proceedings  were  against  both  the  bail,  or  the  Execution. 
bail  and  principal  jointly,  the  prc>cess  of  execution  must  of 
course  pursue  the  judgment,  and  be  warranted  by  it.  It  ap- 
pea;rs  at  one  period  to  have  been  thought  necessary,  that  a 
Ji.  fa.  and  return  of  nulla  bona  should  be  obtained  be- 
fore suing  out-a  ca.  $a.  against  the  bail ;  but  this  conjecture 
is  not  supported  by  authorities,  and  it  is  now  clear  that  the 
execution  may  be  by  fieri  faciaSy  elegit,  levari  facias  or  ca- 
piat ad  satisfadendumy  at  the  election  of  the  plaintiff;  (r) 

(o)  2  Tidd.  781.  7th  ed.  2  Archbold's  Prac.  K.  B.  38.  Imp.  K.  B. 
301.    Imp.  €.  P.  340. 

(p)  Bui.  N.P.  234.  2  Bac.  Ab.  Evidence,  H,  Edmonstone  v  Plsdsted, 
4  £sp.  160.    Ramsbottom  v.  Buckhurst,  2  M.  &  S.  565. 

Iq)  Wilson  V.  Hodges,  2  East,  312.  See  Doe  dem.  George  v.  Jesson, 
6  East,  80.  85.  Hopewell  v.  De  Pinna,  2  Campb.  115.  Doe  dem. 
Lioyd  V.  Deakin,  4  B.  &  A.  433. 

(r)  Anon  Lofft,  238.  Reeault  ».  Canilk,  1  Rol.  Ab.  897.  Paine  v, 
Puttenham's  Dy.  306.  Elliott  v.  Smith,  2  Stra.  1139.  Goodchild 
V.  Chawortb,  id.  822.  Anon.  3  Salk.  158.  Gee  v.  Fane,  1  Lev.  225. 
Baskcrville  v.  Brocket,  Cro.  Jac.  450. 
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and  if  the  amomit  of  his  debt  he  not  satbfiied  by  the  exe- 
tutioiH  i^inst  the  effects  oi  tiie  bai},  the  pbmtX  nay 
have  recourse  to  his  remedy  against  the  principal.  («) 

But  a  plaintiff  cannot  have  exeoatkm  agauist  botlh  the 
person  of  the  ball  and  the  ptincipid.  By  taldng  the  Uiil 
imder  a  ca.  sm.y  tibe  principal  is  for  ever  dischai^ed ;  and 
Ming  eixoideiMedi  no  subsequent  €veat  can  revive  his 
liability,  even  although  the  bail  beconne  bankrupt,  and 
tare  discharged  by  their  centificatiss,  or  releasled  fiom 
custody  on  {lart  payment  of  the  ^bt,  under  an  express 
agreement  that  'the  plaintiff  dioald  be  at  liberty  to 
proceed  agaiiist  the  principal  for  the  recovery  of  die 
fesidte.  {t) 

'  The  circumstance  of  one  of  several  bail  being  charged 
in  execatiim,do»  not  divest  the  othens'of  their  liability,  (ft) 

Whereat  plaintii^  acting  onder  what  he  conceived  to 
be  sound  and  proper  advice,  took  the  prindpal  in  execn<> 
tibn  aft^  he  %ad  aireated  the  bail  on  «  cv«  sai,  he  was 
iboUen  sot  to  be  liable  to  Ian  'action  ^  maliciously 
arresting  the  defendant,  Uthottghy^pireviotB  to^ieniTest, 
lie  hhdliml  notice  irom  the  defenAibttthat  Iris  pvoceediiigs^ 
were  iU^iiL  (:r) 


W  F^leate  v.  Mole,  1  Sid.  9.  fiiggen^s  tase^  Cro.  Jac.  $90. 
Baskerville  v.  Brocket,  id.  450.    10  Viji.  Ab.  578.  Execiition. 

(0  AU^nj;.  Snow,  9  M.  &  S.'34J.  Higgen's  case,  Crt).  Jac.SSO. 
Anon^  3  Salk.  158.    Com.  Dig.  Execution. 

(ttj  Higgen'8  case,  Cro.  Jac.  320. 

(x)"Snow  V.  Allen,  1  Stark.  502. 
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CHAPT£R  Xm. 


t^F  THS  PRQCBBIHNtiS  AGAINST  BAIL,  OS  THBIR  RBCO«- 

Nl^ANCB^  BIT  SCIBB  FACIAS. 


SECTION  I. 
QF  XHB  PilpC^BBiNGS  ^BTORE  JiVBCLARATION. 

WfiEN  the  bail  are  not  resident  within  the  jurisdiction 
of  the  court,  or  from  other  causes  are  incapable  of  being 
served  with  process ;  or  where  it  is  not  expedient  that 
they  should  be  apprized  of  the  intended  proceedings 
against  them,  the  remedy  by  scire  f ados  is  preferable  to 
an  action  of  debt ;  but  in  all  other  instances,  the  latter,  it 
has  been  shewn,  is  the  more  eligible  mode  of  proceeding. 

A  ^cir^/acio^  is  a  judicial  writ^  founded  upon  the  re-   Nature  of 

the  writ* 

cognizance^  requiring  the  person  against  whom  it  is 
brought,  to  shew  cause  why  the  party  suing  should  not 
have  the  benefit  of  the  recognizance;  and  although  de-^ 
nominated  a  judicial  writ,  is  in  effect  an  action,  as  the 
defendant  may  plead  to  it^  and  every  ispecies  of  process  to 
which  a  defendant  may  plead,  whether  judicial  or  origi- 
nal, is  in  law  an  action,  (a) 

This  writ  should  be  sued  out  of  the  couit  in  which  the 
original  action  was  depending,  (b)  and  commence  by 
stating  the  recognizance,  after  which  the  judgment  is  set 


(a)  litt.  Met.  505,  506.  Co.  Litt.  fi90.(()  S9t.  (a)  D.:&  S.  330. 
O'Brian  V.  Raip,  3  Mod.  189.  Wintor  v.  Kritchmari,  Skin,  632.  Orey 
V.  jQoes,  .2  Bl.  Rep.  ,1227.    Pulteney  v.  Townaon,  2  Blk.  1227. 

(b)  GuiUam  v.  Hardisty,  3  Salk.  320.  s.  c.    1  lid.  Raym.  216.      t 
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forth  prcmt  patet  per  rec(yrdum.  The  writ  then  alleges,  that 
the  principal  has  not  paid  the  debt  or  damages  recovered 
against  him,  nor  rendered  himself  to  the  prison  of  the  Mar- 
shal (c)  or  Warden.  In  the  King's  Bench,  it  concludes  by 
requiring  the  sheriff  to  make  known  to  the  bail,  that  they 
be  before  the  King  at  Westminster,  on  a  day  certain^  (or  if 
by  bill  or  by  original,  on  a  general  return-day  whereso- 
ever, flee.)  to  shew  if  they  have,  or  know  of  any  thing  to 
say  for  themselves,  why  the  plaintiff  ought  not  to  have 
his  execution  against  them  for  the  debt  or  damages,  (or 
if  by  bill  or  by  original,  for  the  sum  acknowledged)  ac- 
cording to  the  form  and  effect  of  the  recognizance,  if  it 
shall  seem  expedient  for  him  so  to  do ;  and  further,  to  do 
and  receive  what  the  court  shall  then  and  there  consider 
proper  to  be  done  in  their  behalf. 

In  the  Common  Pleas,  bail  are  required  by  the  writ  to 
be  before  the  King's  Justices  at  Westminster,  on  a  gene- 
ral return-day,  to  shew,  flic,  why  the  penalty  of  the  recog- 
nizance should  not  be  levied* 

In  the  Ex:chequer,  the  scire  facias  is  similar  to  the  writ 
in  actions  commenced  by  bill  in  the  King's  Bench,  and 
commands  the  bail  to  be  before  the  barons  on  a  certain 
day  therein  mentioned. 

The  scire  facias  in  the  King's  Bench,  in  actions  by  bill, 
may  be  sued  out  on  the  return-day  of  the  capias  ad  satis- 
faciendum,  or  in  actions  by  original  in  that  court,  or  in 
the  Common  Pleas,  on  the  quarto  die  post  of  the  process 
against  the  principal,  (d) 

One  mre/acta^  is  in  all  cases  sufficient.    The  recog- 


(c)  Snow  V.  Firebrass,  2  Salk.  439.  s.  c.  3  id.  320.  s.  c.  2  Ld.  Rayra. 
804.  The  Marshal  of  the  Kins  is  the  Marshal  of  the  King's  Bench, 
and  DO  other  person  can  be  understood  by  it,  per  Holt,  C.  J.  id. 

(d)  Stewart  v.  Smith,  2  Ld.  Raym.  1567.  Stra.  866.  s.  c.  Hunt  v, 
Coxe,  3  Burr..  1360.    1  Bl.  Rep.  393.  s.  Ct 
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nizance  upon  which  the  writ  is  founded  being  joint  and   otxht  pro- 

ceedings  be- 

several^  and  the  judgment  being  to  have  execution  ac-   fore  decu- 
cording  to  the  form  and  effect  of  the  recognizance^  it  i"^"'^^^/ 
fallows  as  a  necessary  consequence,  that  although   the   St^^fa,  may 
sci.fa.  may  be  joint,  the  execution  may  be  several,  (e)  .  But   sevcrlii.  ^' 
a  scire  facias  issued  against  three,  upon  a  recognizance 
entered  into  by  four,  was  abated,  because  no  reason  was 
suggested,  such  as  the  death  of  the  fourth  conusor,  for 
this  variance  between  the  writ  and  the  record.  (/) 

It  has  been  conceived  that  the  scire  facias  against  the   No  dutinc- 

tionwhether 

principal  should  be  in  hacpartCf  or  that  he  do  and  receive   against  the 
what  the  court  shall  consider  of  him  in  this  behalf;  and  that  baS!      °' 
against  the  bail  it  should  be  in  ed  parte,  or  that  they  do  and 
receive  what  the  court  shall  consider  of  them  in  that  be- 
half; (g)  but  these  distinctions  appear  no  longer  to  exist, 
and  that  in  hac  parte  would  be  proper  in  either  case,  (h) 

As  the  recognizance  of  bail  in  the  Court  of  King's  into  what 
Bench  is  not  obligator}'  by  the  caption,  but  by  its  being  i^uabie. 
entered  of  record,  and  as  it  is  invariably  enrolled  as  taken 
in  court,  though  actually  entered  into  before  a  judge  at 
chambers  or  a  commissioner,  (i)  the  scire  facias  must  be 
directed  to  the  sheriff  of  Middlesex,  or  where  the  recog- 
nizance is  recorded,  notwithstanding  the  action  against 
the  principal  may  have  been  by  original,  and  the  pro- 
ceedings thereon  in  another  county,  (fc)  But  in  the  Com- 
mon Pleas,  as  the  recognizance  is  a  record  immediately 


A 


(c)  2  Bac.  Ab.  Execution,  359.  Gee  v.  Fane,  1  Lev.  225,  226.  1  Sid. 

3S9.  s.c.  See  Rex  v.  Chapman,  3  Anstr.  811.  Hex  t^.  Young,  2  id.  448. 

/)  Aleyn,  41.    See  Piper  v.  Thompson,  Bunb.  229.    V^Tilkinson 

fhorley,  4  M.  &  S.  33.  Hartley  v.  Hodson,  2  B.  Moore,  66. 

(g)  Lug  V.  Goodwin,  1  Ld.  Raym.  893.  2  Salk.  599.  s.  c.  Atwood 
V.  Burr,  7  .Mod.  4.    Piper  v.  Thompson,  Bunb.  228. 

(A)  Briugar  v.  Allanson,  1  Ld.  Raym.  532. 

(i)  Shuttie  V,  Wood,  2  Salk.  564.  s.  c.  2  Ld.  Raym.  966.    6  Mod.  42. 

s.  c.  Holfs  Rep.  612.  s.  c.   Bond  v,  Isaac,  1  Burr.  409.    In  Harris 

V.  Calvert,  1  East,  603,  where  bail,  in  an  action  by  original,  had  been 

put  in  in  a  different  county  to  that  in  which  theforiginal  issued;  a 

8ci,  fa,  against  them  in, the  former  county  was  holden  irregular.  ^ 

{k)  Coxeter  v.  Burke,  2  Snnih,  14.  5  East,  461. 
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upon  the  eaption^and  binds  the  land^  of  the  c6iiiisot^  b^fofe 
it  is  filed  dt  Westminster^  the  sore  facias  may  be  brought 
either  in  Middlesex,  where  the  record  fs,  or  when  taken  be- 
fore a  judge  at  chambers  or  a  commissioner,  it  maf  be  sued 
out  in  the  county  where  it  was  actually  acknowledged.  (Qf 

Where  the  original  action  has  been  commenced  by 
bill  in  the  King's  Bench^  the  ^cire  facias  ought  to  be 
tested  on  the  return-day  (m)  of  the  capias  ad  satitfadtn- 
dum  agaic^  the  principal ;  or  if  the  action  were  by  ori- 
ginal, or  in  the  Common  Pleas,  it  should  be  tested  on  tbe 
quarto  die  post  of  the  ca.  sa.  (ft) 

In  the  King's  Bench,  in  actions  by  bill,  th6  sdrefaeUis 
must  be  made  returnable  before  the  King  at  Westmin- 
stef,  on  a  day  certain  3  (o)  and  if  only  one  writ  is  intended 
to  be  siied  out,  there  need  only  be  an  interval  of  four  d^yS 
cxchisiney  between  the  teste  and  return  df  it.  {p)  But  if 
the  action  were  by  original,  ther^  ought  to  be  fifUren  days 
ihdusive,  between  the  teste  and  return,  {q)  and  it  should 
in  that  case  be  ih^de  returnable  on  a  general  retuit)-day 
wheresover  we  shall  then  be  in  England,  (r) 

In  the  Common  Pl^as  the  Scire  facias  should  be  ttiade 
returnable  before  the  King's  Justices  at  WeitrAvistet  6n  & 
general  return  day;  and  when  there  is  but  One  Writ, 
there  should  fegtilarly  be  fifteen  ddys  between  the  teste 
ftnd  rettirn. 

the  sdtefadas  In  the  King'6  Beneh  is  pr^par^  by  the 

plaintiff'^  attorney ;  and  in  actions  by  InUy  is  signed  by 

'  *^  '  ■■    •■  ■  — .  ■-  -  -      4   ,.  ^ — y  ^  ^ . ..  »  .... 

(/)  Hall  V.  Winckfiekl,  Hob.  195.  Btownl.  69.  Moor,  8^3.  s.  e.  Cbek 
•.  Greca,  Ca.  Prac.  C.  P.  31.  Shuttle  v.  Wood,  (  Salk.  564.  ^  Mod. 
42. 8.  c.  Holt,  Rep.  612.  s.  c.  Andrew's  cAse,  Sty.  0.  e  Lut#.  1887. 
Pickaing  V.  Thomson,  Barnes,  207.  Kehy  «.  Themtoil,  s  Bl.  Eep. 
768.  Hartley  v.  Hodson,  8  Taunt.  171.  i  D.  Md(n-e,  66.  s.  e.  «  Saimd. 
72.  n. 

(m)  Stewart  t^.  Smith,  2  Ld.  Rayta.  156/.  8  Stra.  8M.  8  l^unt.  171. 

in)  Id.  ImpeV,  C.  P.  498.  6tii  ed. 

(d)  Eden  t>.  Wills.  2  B^m.  1417. 1  Stra.  694. 

{p)  Bdl  V,  Jackson,  4  T.  R.  66$.  vid^  post. 

(9)  R.  T.  8  W.  S  reg.  1.  5  Geo.  2  reg.  3  K.  B. 

(r)  Adams  v.  Savage^  S  Salk.  381.  8  Ld.  Raym.  854.  t.  C. 
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tke  signer  of  the  writs  y  but  in  actions  by  original,  it  is   Of  the  pro-] 
signed  by  the  filacer.  In  the  Common  Pleas,  where  there   fort  ?^k. 
are  two  writs  of  scire  facias,  the  first  is  made  out  and  "^°°'_ 
signed  by  the  filacer;  but  Ihe  second  is  prepared  by  the   Mode^ 
plaintifTs  attorney,  and  signed  by  the  prothonotary.  («)       »"^<««** 

After  the  writ  of  stire  facias  has  been  sued  out,  it  DeiiTeriog 
ought  to  be  delivered  to  the  sberifT;  and  if  the  d^ea-i  oiaii,  and 
dants  reside  within  the  county  into  which  it  issued,  the  >p»°>oiis 
plaintiff  (thtiogh  not  usnfil  in  practice)  ought  in  strictnesst 
to  ca^se  th^m  to  be  summoned,  (t)    This  is  effected  fay 
requiring  the  officer  to  whom  the  proMsess  was  deliTered^ 
to  senre  the  parties  with  a  copy  of  the  sherds  warranty 
which  recites  the  writ  oi  sdre  facias.   S\ich  notice  may  be 
served  at  any  time  before  the  return  of  the  scire  facias,  on 
even  upon  the  return-day,  provided  it  be  before  the  rising: 
of  the  court  (u)    When  the  bail  are  resident  in  another 
county,  as  the  summons  must  he  served  in  Middles^ 
this  mode  of  proceeding,  by  giving  the  bail  nottce>  cfmnotl 
of  coutiee  be  adopted. 

Every  writ  of  scire  fadasi,  of  which  notice  is  to  be  de- 
livered to  the  defendant,  should  be  left  in  the  sheriff's 
office  four  days  exclusive,  before  the  returp.  {s) 

On  the  retum*day  of  the  scire  facias  by  bill  or  on  the  Rctua  tp 
quarto  £e  post  of  the  return  by  original  in  the  King^a  *^* 

Bench  (y)  or  Common  Pkas,  (z)  the  sheriff  may  be  re- 


(t)  Follett  v.^Trill,  Barnes,  96. 

(t)  Wfight  V.  Pifgtt,  8  Bl.  Rfip.  Q3r.  Barr  v.  Satchwell,  3  S(r».  813. 
Hunt  V.  Coxe,  3  Burr.  136Q.    1  Bl.  Rep.  393.  3.  c 

(ii)  O'Brian  v.  Frazier,  1  Stra.  644.  Webb  v.  Harvey,  8  T.  R.  T57. 
Clarke  v.  Bradshaw,  1  East,  86.  See  Wright  v.  Page,  8  Bl.  Rep.  837. 
Barr  v.  Satchwell,  8  Stra.  813. 

(*)  E,  E.  5  Geo.  3.  8. 3.  Forty  v.  Hermer,  4  T.  R.  *B3.  Miliar  v. 
Yerraway,  3  Burr.  1783.  Gross  v.  Nash,  4  id.  8439.  Clvke  v.  Brji4- 
shaw,  1  East,  86.  Hay  ward  v,  Rennard,  3  East,  570.  Dicas  v.  Perry, 
8  D.  jb  R.  d69. 

Uf)  Shjif p  V.  Ctorb,  IS  Bast,  391. 

(«)  Imp.  C.  P.  6th  cd.  487. 
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Of  the  pro-  quired  to  return  the  writ:  when  he  either  returns  >ctre 

ceedingsbe-  i      j  ^     j 

fore  deda-    feciy  that  is^  that  he  has  given  notice  to  the  defendant,  or 


ration. 


nihily  that  he  has  nothing  by  whicli  he  can  warn  or  make 
Return  to     known  to  him. 

t^e  tcLfa, 

To  authorize  the  sheriff  to  make  a  return  of  scire  feci, 
the  defendant  ought  regularly  to  have  been  served  with 
a  copy  of  the  writ,  or  at  least  some  previous  notice  of  the 
proceeding  should  have  been  communicated  to  him9(a)  the 
sufficiency  of  which,  if  disputed,  must  be  determined  by 
the  court  on  a  review  of  the  circumstances; (6)  though,  in 
general,  where  scire  feci  is  returned  by  the  sheriff,  the 
court  will  not  inquire  into  the  validity  of  the  summons 
on  a  summary  application,  but  will  leave  the  party  to 
bis  remedy  by  action  against  the  sheriff  for  a  false  re- 
turn, (c) 

AUasicLfa.  '-  When  the  sheriff  returns  nihH^  the  plaintiff  in  the 
King's  Bench  must  sue  out  a  second  or  aliag  writ  of  scire 
fadas,  commanding  the  sheriff,  .a«  before  he  was  com- 
manded, &c.  (d)  And  if,  upon  the  second  writ,  the 
sheriff  also  return  ni/iti,  the  plaintiff  will  be  entitled  to 
judgment,  (e)  two  rdhils  being  considered  equivalent  to  a 
return  of  icire  feci.  (/) 

Aiua  tcLfa.  The  second  or  alias  writ  of  scire  facias  should  be  tested 
on  the  return-day  in  actions  by  bill,  or  in  actions  by  origi- 
nal in  the  King's  Bench  or  Common  Pleas  on  the  quarto 


(ii)  Barr  v.  Satchwell,  2  Stra.  813.    Wright «.  Page,  S  Bl.  Rep.  837. 
Hunt  V.  Coxe,  3  Burr.  1360.  1  Bi.  Rep.  393.  s.  c. 


(b)  Wright  r^Page,  2  Bl.  Rep.  837. 


c)  Burr  «.  Satchwell,  2  Stra.  813.    Hart  v.  Coxe,  3  Burr.  1360, 
1361.  1  Bl.  Rep.  893.  s.  c. 

(d)  4  Inst.  472.  Randal  v.  Wale,  Cro.  Jac,  59.  Andrews  v.  Har- 
per, 8  Mod.  227. 

(e)  Barret  v.  Cleydon,  2  Dy.  168. 

(/)  Barret  t;.  Cleydon,  2  Dy.  168.  Bromley  v.  Litdeton,  Yelv.  1  IS. 
Bascock  17.  Tompson,  Sty.  281.  288.  323.  Clarke  v.  Bradsbaw.  1  East, 
86.    Hayward  v.  Ribbans^4  East;  310. 
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die  post  of  the  return  of  the  first  scLfa.,  unless  that  day   Of  the  pro- 
ceeding be* 
happen  to  be  a  Sunday,  {g)  foredecu- 

.  The  alias  must  be  made  returnable  on  a  day  certain  or  1"^°'^^/ 

general  return-day,  according  to  the  nature  of  the  pre-   Alias fi,  fa. 

vious  proceedings.    In  the  King's  Bench,  in  actions  by   turnable. 

ariginaly  there  must  be  fifteen  days  inclusive,   between 

the  teste  and  return  of  the  alias  sci,  fa,,  as  well  as  the 

first  writ  of  scire  facias,  (ft)     But  if  the  proceedings  were 

by  bill,  it  is  sufficient  if  there  be  fifteen  days  inclusive^ 

between  the  teste  of  the  first,  and  return  of  the  second 

writ,  without  regard  to  the  number  of  days  between  the 

teste  and  return  of  each,  (i) 

.  In  the  Common  Pleas  it  is  not  necessary  that  there 

should  be  fifteen  days  between  the  teste  and  return  of 

each  scire  facias,  it  is  sufficient  if  there  be  fifteen  days 

between  the  teste  of  the  first,  and  return  of  the  second. (fe) 

<    It  was  anciently  the  practice  in  the  Court  of  King's   Alias  sci.  fa. 

"  *  "^       how  sued 

Bench  to  sue  out  both  the  writs  of  scire  facias  together,  out. 
by  making  the  teste  of  the  second,  as  if  the  fii'st  had  been 
actually  returned;  but  a  rule  has  since  been  made,  pro- 
hibiting the  continuance  of  this  practice,  and  ordering, 
that  the  first  writ  shall  be  duly  returned  before  the 
second  is  sued  out,  and  that  the  second  shall  be  tested 
the  day  of  the  return  of  the  first.  (/) 

In  the  Common  Pleas,  a  rule  is  given  to  the  prothono- 
taries  on  the  return  of  the  first  scire  facias  for  another 
writ  to  issue. 

(e)  Barret  v.  Cleydon,  3  Dy.  168.  (a)  There  is,  however,  in  general, 
no  difference  between  Sunday  and  any  other  day  as  to  the  return  of  a 
writ.  Fano  v.  Coken  1  H.  Bl.  9.  (A)  R.£.  5  Geo.  3.  reg.  3.  a. 

(i)  R.  T.  8  W.  R  E.  5  Geo.  2.  reg.  3.  Anon.  2  Salk.  599.  Hicks 
V.  Jones,  3  Stra.765.  Elliott  v.  Smith,  id.  1139.  Anon.  7  Mod.  40. 
Andrews  v, Harper,  8  id.  237. 

{k)  Price  v.  Lewis,  Ca.  Prac.  C.  P.  114.  s.c.  Pr.  Reg.  C.  P.  377. 
Peale  v,  Watson,  3  Bl.  Rep.  923. 

(/)  R.  T.  8  W.  3.  K.  B.  Anon.  2  Salk.  599.  Andrews  v.  Harper, 
8  Mod.  227.  Atwood  v.  Burr,  7  Mod.  3  Anon.  id.  40.  Anon.  12.  id.  87. 
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Of  tlie  rule 
to  appear. 


Bail  in  Common  Law  Actions.  [part  i* 

It  being  the  duty  of  the  bail  to  search  the  sheriff's 
office,  it  is  not  necessary  that  they  should  be  apprized  of 
the  proceedings,  when  a  sore  facias  and  alias  are  intended 
to  be  issued,  and  respectively  returned  niUL  (m)  The 
first  sei.  fa.  should  be  left  at  the  sheriff's  ofice,  one  or 
two  days  («)  before  it  is  returnable,  and  the  sheriff  re- 
quested to  make  a  return  of  nihil.  Oa  the  return  of  nihU 
being  obtained,  the  alias  should  be  sued  oiit  and  left  at 
the  oflice  four  days,  which  must  be  the  lasi  four  d^ys^  (o) 
exclusive  of  the  day  on  which  it  is  lodged>  and  of  the 
return-day,  and  of  any  Sunday  that  may  intervene,  (p) 
It  is  sufficient,  however,  to  authorize  proceedings  againU 
the  bail,  if  the  second  writ  of  sd,  fa.  be  on  the  file  in  the 
sheriff's  ofice  for  the  time  prescribed,  though  it  .ia  not 
entered  in  the  scire  fadas  book,  that  being  merely  a  pri- 
vate register,  kept  for  the  convenience  of  the  sheriff  him- 
self. And  if  the  plaintiff  has  regularly  conformed  to 
what  is  required  to  be  done  by  him,  in  bringing  in  the 
writ  to  the  office,  and  letting  it  lie  there  the  allotted  pe- 
riod, no  omission  of  the  sheriff  can  make  thie  party  guilty 
of  an  irregularity,  (g) 

The  sheriff,  by  a  rule  of  court,  is  ordered  to  endorse  on 
each  writ  the  day  of  the  month  it  is  left  in  his  office. 

On  the  day  the  scire  facias  is  returnable,  a  rule  should 
be  given  for  the  defendant  to  appear.  In  the  King's  Bench, 
it  should  be  given  with  the  clerk  of  the  rules  on  the  r^ 
turn-day  in  actions  by  iiU,  or  in  actions  by  original,  on 


^  (m)  Sillitoe  v.  Wallace,  M.  T.  43  Geo.  S.  K.  B.  cited  Tidd,  116S. 
7th  ed,    Clarke  v.  Bradshaw,  1  East^  80. 

(n)  R.  £.  5  Geo.  2  reg.  8.  See  Millar  I;.  Yerraway,  3  Burr.  1723. 
Gross  V.  Nash,  4  id.  2440.  Williams  v.  Mason,  1  £as^  99.  o.  a.  Imp. 
K.  B.  531.  8th  ed. 

(o)  Forty  v.  Heritter,  4  T.  R.  683.  Cock  v.  Brockhurst,  13  East,  588. 

(p)  Dicas  V.  Perry,  2  D.  &  R.  869.  See  Howard  v.  Smith,  1 B.  & 
A.  629. 

(9)  Hey  ward  v.  Rennard,  3  East,  570. 
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the  quarto  die  post  of  the  return  of  the  secoiid  scire  facuu.  Of  the  pro. 

or  of  the  first,  if  scire  feci  be  returned,  (r)    Tbis  rule  ex-  fore  ^a- 

pires  in  foxit  days  exdtwive,  and  a  Sunday  or  bolyday^  "^'  -m  ' 

tboufh  an  intermediate  day,  is  not  included  in  the  comr  orthemie 

putation.<^)  *        toippetr. 

Tlie  rule  to  appear  in  the  Common  Plea»  is  left  with 

the  protiionotariesXO  ^^9  ^  i>^  ^^'^  King's  Bench,  expires 
in  four  days  exclusive  5  (ti)  and  where  «dre  fed  is  re- 
turned, it  should  be  given  on  the  appearan(Se-day  of  the 
return  of  die  writ ;  but  where  there  are  two  writs  of  scke 
facias^  it  is  laid  down  that  the  rule  should  be  given  on 
ibe  retom-doy  of  the  last  writ  {x) 

On  the  expiration  of  the  time  limited  by  the  rule,  if  Judgmentbj 
the  defendant  does  nOt  duly  appear,  the  plaintiff  is  entitled 
to  an  award  of  execution,  {y)  and  judgment  may  be  im^ 
mediately  signed. 

After  judgment  has  been  signed,  the  proceedings  in  Entry  on 
sdsre  facias  should  be  entered  on  a  roll,  and  execution  ^  * 
awarded,  (z)  When  two  writs  issue  in  the  JCing's  Bench, 
returnable  in  different  terms,  the  first  ought  to  be  en- 
tered of  the  term  wherein  it  is  retuinablei  and  an  award 
of  the  second  is  sufficient  without  setting  the  whole  of  it 
ottt  at  length ;  (a)  but  in  th6  Common  Pleas,  if  there  be 
two  writs  of  scire  facias  returnable  in  different  terms,  there 
must  be  two  rolls,  one  of  the  term  the  first  writ  was  re- 
turnable, and  the  other  of  the  term  the  second  is  return- 
able, on  one  of  which  rolls  the  first  writ  is  entered,  with 


(r)  Sharp  v.  Clark,  13  East,  391. 

(»)  Wathen  v.  Beaumont,  11  East,  871.    Howard  v.  Smith,  1  B.  & 
A .  529.    Dicas  v.  Perry,  2  D.  &  R.  869. 
(f)  Imp.  C.  P.  6th  ed,  487. 

(It)  Id.  488.  (jr)Id.  48T.  ^     , 

(y)  PhillipsoA  t.  Mangles,  11  East,  516.    Com.  Dig,  Pleader, 

3  L.8,9. 

{g)  See  Forms  referred  to  in  sSattnd.  73.  n. 
(a)  lU  E.  6  Geo.  Q.  reg.  3.  K.  B. 
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Of  Ae  pro-  ^Yie  sheriff's  return  thereto,  and  an  award  of  the  second 

ceedrags  be-  ' 

fore  deck,  ^rft  Only;  and  the  other  roll,  which  begins  with  an  aliaf 


ration. 


prout  patet  contains  a  copy  of  the  former  roll,  with  the 
Judgmentby   addition  of  the  return  of  the  second  writ,  and  the  entry  of 

default.  ' 

the  judgment  of  the  court.  (A) 

When  a  scire  facias  has  been  issued  to  have  execution 
on  a  recognizance  against  two ;  if  one  be  returned  sum- 
moned, and  nihil  be  returned  as  to  the  other,  or  that 
the  latter  is  dead,  and  the  one  summoned  make  default, 
the  plaintiff  may  have  execution  for  the  whole  against 
the  survivor,  (c) 

The  proceedings  by  sci,  fa,  where  two  nUdls  are  re- 
turned, are  in  some  respects  unfavourable  to  the  defen- 
dant, and  w*ould  in  many  instances  be  productive  of  in- 
justice, if  the  award  of  execution  consequent  upon  the 
judgment  were  allowed  to  be  final  and  conclusive. 

But  these  apparent  objections  are  obviated  by  the 
court  uniformly  interposing  its  summary  jurisdiction 
to  enable  the  defendant,  either  on  motion  in  term,  or  by  an 
application  to  a  judge  at  chambers,  in  vacation,  to  avail 
himself  of  any  defence  which  he  might  have  pleaded  to 
the  sci.  fa,,  if  he  had  been  aware  of  the  proceedings 
instituted  against  him  by  the  plaintiff;  (d)  yet  where 
judgment  had  been  signed,  and  execution  issued,  the  court 
refused  to  set  them  aside  for  irregularity,  on  the  ground 
that  the  bail,  though  resident  in  Middlesex,  had  not 
been  apprized  of  the  proceedings,  (e) 


(b)  See  Phillipsbn  v.  Mangles,  11  £ast^  51G. 

(c)  Roll,  Abr.  890.  (s)  pi.  1. 

{d)  Anon.  1  Salk.  63.  Lampton  u.  Collingwood,  id.  262.  4  Mod.  314. 
s.  c.  Carth,  282.  Comb.  325.  Holt,  270.  1  Ld.  Raym.  27.  s.c.  WipeU. 
Creamer,  Salk,  264.  1  Ld.  Raym,  439.  s.  c.  Dodd  v.  Beckman,  1  Ld. 
Raym. 445.  Wharton  v.  Richardson,  2  Stra.  1075.  Ludlow  v.  Lennard, 
2  Ld.  Raym.  1295.    Wright  t7.  Page,  2  Bl.  Rep.  837. 

(c)  Smith  V,  Crane,  MS.  C.  P.  1828. 
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If,  however^  the  defendant  have  been  summoned,  and  Of  the  pro- 
he  neglect  to  appear  and  plead,  he  is  for  ever  after  pre-   foi«  deck. 
eluded  from  availing  himself  of  any  matter  which  would 
otherwise  have  operated  as  a  discharge.  (/) 

It  has  been  laid  down(/i)  as  a  general  proposition,  that  Amendment 
a  scire  facias  is  not  amendable,  and  that,  if  it  be  defective  fadm. 
in  the  teste  (i)  or  return,  (fc)  or  vary  from  the  record, 
the  plaintiff  must  move  to  quash  it; (2)  but  this  rule  has 
not  been  universally  adopted,  (m)  The  courts  exercise  a 
discretionary,  power,  although,  in  exerting  this  authority, 
it  appears  they  will  not  aid  any  irregularity,  of  which  the 
badl  might  be  fairly  entitled  to  avail  themselves ;  (n) 
and  therefore,  where  it  can  be  shewn  that  the  amend- 
ment would  deprive  the  bail  of  the  advantage  of  surren- 
dering the  principal,  the  motion  will  be  refused,  (o) 

in  the  King's  Bench,  when  expense  has  been  incurred   Quashing  of 
by  the  defendant,  in  consequence  of  an  error  committed  ^^'f^ 
by  the  plsdntiif,  the  writ  of  sd.fa,  can  only  be  quashed  on 
payment  of  costs,  (p)     But  in  the  Common  Pleas,  where 
upon  a  motion  by  the  plaintiff  to  quash  his  writ  of  sd.  fa., 
the  defendant  insisted  upon  costs,  alleging,  that  he  I\ad 

(,/•)  F.  N.  B.  104.  Anon.  1  Salk.  93.  1  Wils.  98. 2  Ld.  Raym.  1295. 
Stra.  1075.  2  Bl.  Rep.  1183. 

(h)  See  cases,  2  Saund.  7'2.  n. 

(i)  Hillier  v.  Frost,  1  Stra.  401.  (fc)  Id. 

(/)  8  Co.  161.  Villars  v.  Parry,  1  Ld.  Raym.  182.  547.  Comb.  397. 
s.  €.  Vavasor  v.  Balle,  1  Salk.  52.  Hillier  v.  Frost,  1  Stra.  401.  Baynes 
».  Forrest,  2  Stra.  892.  Grey  v.  Jefferson,  id.  1165.  Hodgson  v. 
Michell,  Barnes,  26.  114.  s.  c.   Fulwood  v.  Annis,  3  B.  &  P.  321. 

(lit)  See  2  Saund.  72^.  Bucksome  v.  Hoskin,  2  Ld.  Raym.  1057. 
6  Mod.  263.  310.  s.c.  Sweetland  v.  Beezley,  Barnes,  4.  Perkins,  r.  Petit, 
2  B.  &  P.  275.  Braswell  v.  Jeco,  9  East,  316.  Stevenson  v.  Grant, 
«  N.  R.  103.  Mann  r.  Calow,  1  Taunt.  222.  See  Marsh  v.  Blacbford, 
1  Chit.  Rep.  323.    The  King  v.  Scott,  4  Price,  181. 

(n)  Fulwood  V.  Annis,  3  B.  &P.  321.  Perkins  v.  Petit,  2  B.  &  P. 
275.  Hodgson  v.  Michell,  Barnes,  26,  27.  Christie  v.  Walker, 
1  Bing.  206. 

(o)  Hodgson  V.  Michell,  Barnes  26,  27.  Grey  v.  Jefferson,  2  Stra. 
1165.  2  Saund.  72.  n.   Mann  v.  Calow,  1  Taunt.  223. 

(p)  Pickman  v.  Robson,  1  B.  &  A.  486.  Pocklington  v.  Peck, 
1  Stra.  638. 
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Oftbeiim-    entered  «n  appeanuice,  and  thereby  incmred  expense^ 
fen  deda-     it  WBs  det^mtued  that  costs  were  never  reeoveraUe  io 


ration. 


proceedings  upon  a  scire  fiuiai,  until  a  declaratioa  was  de- 
Quuhingof  livered^  andtthe  defendant  had  appeared  and  pleaded,  (q) 
In  Pocklington  v.  Peck^  (r )  the  appUcation  of  the  plaintiff 
for  leave  to  qnash  a  writ  af  «ct.  fa.y  after  die  defendant 
had  pleaded  in  itbatement,  was^  granted,  wichout^  Gosts, 
the  court  observing  that  the  practice  is  tlie  same  in  «ct«/a. 
as  in  other  actions  «wheffe  the  defendant  pleads  in  abate- 
fuent,  and  the  plaintiff  should  pay  po  costs. 
Appearance.  If  ^e  bail  in  the  King's  Bench  purpose  to  appear  and 
plead  to  the^d./a.,  and  the  proceedings  in  the  original 
.action  were  by  bill,  a  written  notice  of  that  intention, 
withoutfiling  common  bail,  will  suffice*  But  if  the  actiw 
were  by  tonjgrtnal,  an  appearance  should  regulaiily  be  ^en- 
tered with. the  filacer*.  In  the  Common  Pleas,  the 
appcataoee  is  entered  on  «  praecipe  with  the  protbo- 
fiotaries. 


SECTION  11. 


OF  THE  PLEADINGS. 


Dcciaratioo,       Trb  venue,  for  the  reasons  already  stated,  {s)  must  be 
^«"»«-         laid  in  Middlesex. 

How  eiv-  The  declaration  may  be  entitled  generally  of  the  term, 

though  the  scire  f ados  may  not  have  been  returnable  till 


titled. 


(q)  Poole  r.Broadfield,  Barnes,  431.  Ca.  Pr.  C.  P.  lOQ.s.  c.  Huer r. 
Whitehead,  Ca.  Prac.  C.  P.  74.  Prac.  Reg,  378.  s.  c. 
(r)  1  Stra.  638.  (s)  Ante,  p.  373. 374. 
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the  last  return  of  the  term,  (t)    It  commences  by  al-    Of  Om 
teginfc  that  the  King  sent  to  the  sheriff  his  writ  close,  in  ^'!^^°S[, 


these  words,  &c.  and  the  scire  facias  is  then  set  forth  ver-    General 

_  ft^fjH  or  de* 

iHitim.  The  p]aintiff''s  appearance  at  the  return  of  the  dantion, 
vrit,  and  the  sheriff's  return  thereto  is  next  stated ;  Bnd 
if  the  sheriff  has  returned  nihilf  it  contains  a  recital  of 
the  mandatory  part  of  the  second  writ  of  sdre  facias^  and 
it  Aen  proceeds  to  state  the  appearance  of  the  bail,  and 
in  actions  by  bill  in  the  King's  Bench,  concludes  by  pray- 
ing execution  of  the  debt  and  damages,  or  in  the  Common 
•Fleas,  or  by  original  in  the  King's  Bench,  of  the  sum  ac- 
'knowledgcd  by  the  defendants,  according  to  the  form 
and  effect  of  the  recognizance. 

in  an  action  by  original  there  is  no  incongruity  in    comuenct- 
stating  that  the  recognizance  was  taken  in  an  action,   ^^^^^^ 
^^  then  lately  commenced  and  depending  in  the  King^   ti<»* 
-Bendb,'^  for  the  action  may  be  said  to  commence  in  this 
court,  when  its  jurisdiction  attaches  upon  the  original 
writ  sued  out  of  Chancery,  {u) 

It  must  be  averred,  in  positive  terms,  that  the  recog-   Artmng 
.iii:2tdQce  is  a  record,  (x)  5!  "?f; 

^    '  mzance  to 

Where,  in  an  action  against  two,  a  recognizance  of  bail   ^  of  record. 
was  given,  ''in  case  the  said  C.  and  D.  should  happen  to   ^ereco^ 
be  condemned,   and  should  not  pay  or  render  them-   niz«w:e. 
selves ; "  and  a  sdre  facias  thereon,  after  shewing  that  C. 
was  condemned,  but  not  'D.,  assigned  a  breach  that  C. 
and  D.  did  not  pay,  aor:render,  &c.;  it  was  holden  that  the 
ibreacb,  though  in  the  words  of  the  recognizance,  was 


(/)  Ward  v.Ganselly  3  Wils.  154.  2  Bl.  Rep.  735.  But  see  Stevenson 
V.  Grant,  8  N.  R.  103.  when  the  declaration  was  demurred  to  on  this 
ground,  and  afterwards  amended.  And  see  1  T.  R.  116. 5  id.  335.  8  id. 
643.  4  East,  75.  1  Chit,  on  Pleading.  261.  3d  ed.  Hartley  v.  Hodgson, 
2  B.  Moore,  ^,  8  Taunt.  171.  s.  c. 

(tt)  Mayo  v.  Rogers,  14  East,  539.  See  Phillipson  v.  Mangles,  11  East, 
516. 

(ar)  Stevenson  v.  Grant,  2  N.  R.  103. 
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or  the  defective ;  since,  with  that  allegation,  it  was  quite  consis* 

^^  j°^^^  tent  that  C.  had  paid,  or  hiid  rendered  himself,  whioh  would 
have  satisfied  the  recognizance,  and  as  D.  was  not  con- 
demned, he  was  not  bound  either  to  pay  or  to  render,  (y) 

Damtj^et.  No  damages  should  be  stated  at  the  end  of  the  decla* 

ration,  though  the  mistake,  it  seems,  may  be  amended^ 
even  after  a  writ  of  error  has  been  brought,  (yy) 

Rule  to  After  the  declaration  has  been  delivered,  the  defendant 

plesd* 

should  be  ruled  to  plead,  and  a  plea  demanded  in  the 
same  manner  as  in  other  cases,  excepting  that  Sun* 
day,  or  a  dies  noriy  is  not  included  in  the  computation  of 
the  four  days  allowed  by  the  rule,  even  when  it  is  the 
last  of  the  four,  (z) 
Pleas.  The  defendant  may  plead  either  in  bar,  or  in  abate- 

ment, (a)  and  any  defence  which  would  be  proper  iu  an 
action  of  debt,  may  be  pleaded  to  the  scire  facias.  Thus' the 
bail  niayplead  mil  tiel  record  of  the  recognizance,  {b)  pay- 
ment by,(c)  or  a  release  to  the  principal  or  bail,(d)  or  that 
the  principal  rendered  himself,  orwas  rendered  by  his  bail, 
before  the  return  of  the  ca.  sa. }  (e)  or  that  there  was  no 
ca.  sa.  sued  out  and  returned  against  the  principal,  (/)  or 
that  the  principal  died  before  the  return  of  the  ca.  sa.,  (g) 
or  that  a  writ  of  error  has  been  sued  out  and  allowed 
after  the  issuing,  and  before  the  return  of  the  ca.  sa.y  (A) 
or  that  the  plaintiff  has  become  bankrupt ;  {hh)  but  the 
bail  cannot  plead  that  the  principal  died  before  the  issuing, 
or  after  the  return  of  the  ca.  sa.  (i)  or  matters  uncon- 
nected  with  the  merits  of  the  cause,  and  only  founded 
on  the  practice  of  the  courts,  (u) 


(y)  Wilkinson  v.  Thorley,  4  M .  &  S.  33. 
(yy)  Hardy  v.  Catlicart,  1  Marsh,  180. 
(z)  Wathen  v.  Beaumont,  11  East,  271. 

a)  Alice  v.  Gale,  10  Mod.  119.  (6)  Ante,  p.  366. 

c)  Ante,  p.  367.  (d)  Ante,  p.  369.  {e)  Ante,  p.  367. 

(^f)  Ante,  p.  866.  (c)  Ante,  p.  366.  (A)  Ante,  p.  367. 

(i)  Ante,  p.  366, 307.    (K/i)  Kinnear  v.  Tarrant,  15  East,  622. 
(ii)  Ante,  p.  259. 


i 


J 
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The  appropriate  replications  to  these  pleas  have  been   ^^  ^^^e 
already  stated*  {k) 

Ail  pleas  aiid  deihurrers  in  sci,fa,  must  be  delivered  neas. 
and  not  filed  in  the  King's  Bench  ;*though  in  the  Common 
Pleas,  the  praGtice>is  in  the  alternative,  as  they  may  be 
either  delivered  to  the  plaintifPia  attoniey,  or  filed  with 
the  prothonotaries.  The  issue i. is  made  up  by  tlie  attor- 
ney, and  delivered  to  the  opposite, party ;  or  in  country 
causes,  by  or  to  the  agents  in  town ;.  and  the  other  pro- 
ceedings preparatory  to  going  to  trial  are  the  same  as  in 
ordinary  cases. 


SECTION   III. 

OF  THE  BVIOBNCB  AND  8UBSKQUKNT  PROCSBBINGS. 

The  evidence  requisite  to  support  or  disaffirm  the  dif- 
ferent issues,  on  writs  of  sci.fa,,  is  precisely  the  same  as 
in  an  action  of  debt  upon  the  recognizance- 

An  allegation  in .  the  pleadings  with  a  prout  pafet,  .&c. 
that  the  plaiu.tifT,  by  the  judgment  of  the  court,  recovered 
aigainst  the  bail,  is  not  proved  by  the  production  of  the 
recognizance  of  bail  and.the  scire  facias  roll,  wliich  latter 
concluded  in  the  common  form  that. the  plaintiffs  have 
their  execution  thereupon  against  the  bailj  for  this  is  an 
award  of  execution,  or  at  most  a  judgment  of  execution^ 
and  not  a  judgment  to  recover.  (/). 

The  jury  in  finding  either  the  affirmative  or  negativieof  Verdict. 

the  issue,  cannot  give  damages  for  the  delay  of  execution .  (m) 

.^ . ■  ■  ...  I       I  , ■  .I,,. ■  ■— * 

(k)  Ante,  p.  368.  (/)  Phillipson  v.  Mangles,  11  East,  516. 

{m)  2  H.o.  16.  1  Ro.  Abr.  574.  pi.  6.  Henriques  v.  Datcb  West 
India  Company,  2  Ld.  Raym.  1532.  2  Stra.  807  s.  c.  Knox  v,  Oos- 
tello,  3  Burr.  1790. 

2c 
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Bail  in  Common,  Law  Actions.  [pakt  i. 

Where  diimages  had  been  given  by  nuBt&ke,  in  a  cause 
in  the  Court  of  Common  Pleas,  the  plaintiff,  Upon  a  writ  of 
error  being  broiight,  wte  permitted  to  enter  »  remitHiuT 
of  the  damages  po  tb^  i'ecord,  and  thfe  transcript  was 
ordered  to  be  made  confimnably  thelreto.  (n) 

Tlie  plahitiff  on  a^writ  of  set.  fa.  may  be  nonsuited,  (o) 

A  rule  for  judgment  most  be  entered,  and  at  the  expi- 
ration of  the  time  limited  by  the  rule,  if  the  judgntent 
be  not  arrested,  or  a  new  trial  granted,  the  judgment  is 
signed  as  in  ordinary  cases. 

As  no  damages  can  be  recovered  in  a  suit  upon  a  writ  of 
sci.  fa.y  no  costs  were  granted  previous  to  the  statute 
of  8  &  9  W.  3.  c.  U. ;  the  third  section  of  which  enacts, 
«'  that  in  all  suits  upon  any  writ  or  writs  of  scire  facias, 
the  plaintiff  obtaining  judgment,  or  any  award  of  exe- 
cution, afker  plea  pleaded,  or  demurrer  joined  therein, 
shall  likewise  recover  his  costs  of  suit ;  and  if  the  plain- 
tiff shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a 
verdict  shall  pass  against  him,  the  defendant  shall  recover 
his  costs,  and  have  execution  for  the  same  by  capias  ad 
satisfaciendum,  fieri' facias,  or  elegit;*'  but  it  is  provided 
(by  s.  5.)  that  this  statute  shall  not  extend  to  executors 
or  administrators,  (p)  . 

After  judgment  against  the  principal,  and  award  of  exe- 
cution against  the  bail,  the  plaintiff  may  sue  out  execution 
against  either  of  them ;.  and  tlie  recognizance  bein^^  joint 
and  several,  the  execi^ition  may ^  be  several,  though  the 
sci.  fa.  was  joint,  (q)  And  although  one  of  the  two  bail  be 
in  execution,  the  plaintiff  may  take  the  other,  (r)  yet 

I     ^f      '    I  ■    I      i'  "    ■        ■   ■   111     '     ■  »         ■   !!■    ■■— *— iHiiMJ.         I'lim      I———  ^   m 

(n)  Hady  v,  Cathcart,  1  Marsh,  180. 

(0)  Bac.  Ab.  tit.  Nonsuit,  Y.  B.  17  £d.  3.  1.  45  M.  3«  16. 

(p)  BeUewi;.Aylmer,l$tra.l,88.  Scam^odl.v.WilkiqsQn^aEa^^^- 

Iq)  Gee  V.  Fane,  1  Lev.  295.  1  Si4. 339.  s.  c. 

(r)  Higgen's  case,  Cro.  Jac.  320. 
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t;tiejBi]rc»m»lanee  of  Imvaog  taMi.tbe  priseipfil  \n  e^c^i^  ^^b«  «v<t> 
tkiiiy  ift  seenKi^  would  totally  preeltde  the  plaintiff  from  fM^wqum 
proceediog  against  the  baii.  (»)  .  pwawdwjj. 

In  tbe  Kiog'g  Bench  and  £«Dhequer  the  ^^outbm  Extoutkn^ 
may  be  hyjim.f€i^m8$  alegH,  ImmfaiMxa^  or.  ciipms  ad  mi- 
f^fa&iendum;  and  Ae  la^  of  tb^'^iwo  writ$  may  be  talkiaii 
out  against  the  bail  without  fuiy  fff^viomfi.  fa.  or  inetu^n 
of  nulla  bona,  (t)  But  in  the  Common  Pleas  a  ca.  $a. 
does  not  lie  against  the  bail  after  aii  award  of  execu- 
tion on  a  sci.  fa,,  but  the  plaintijBT  must  proceed  against 
their  lands  and  chattels  by  levari  fedas  or  elegit,  accord- 
ing to  the  terms  of  the  recognizance.  (t()  Where  the  sheriff^ 
hailing  taken  the  bail  on  a  ca.  sa.  after  an  award  of  e^eou- 
tion  on  asci.fa.  discharged  tfaem^  was  sued  for  an  escape, 
aodwa^  d^Unred  against  in  debt,  with,  a  boiuit  for.  money 
kwi  a#d  ffspme^  the  Court  of  Compmnr  Pleas  ordeced 
tiiiAce^fi^  qd  9&fi^<^^  to  l^eset.aaidQ,  atad  the  eount 
£>i?i^e«ft|ipfs  t(»betttruek0ut4»f  tbepleadtngfs,.  thei^Beriff 
gagmRthe  e^sf^  of  ^t  cotmt  and  4»f  thedMslaratifiiifc  {d). 

Where  aj||dgi»mtouik^/a€«Er  baa  fasten  ;signfid,  and 
.ea&%c;iiU9n  is^aed  agaiiMi  thii  hadl,  4fte  court  wili  not  set 

^h«99^  mdfii  on  t;he  grouud  ^  ao^  alleged  irafgnlaiity,  ti«t 

» 

the  bail,  though  resident  in  Middlesex,  had  no  notice  of 
the  proceedings,  {y) 

Although  a  scire  facias  is  in  the  nature  of  an  action,  and   ^"*  ^^ 


error. 


(s)  Higgens's  case,  Cro.  Jac.  3^0.  Astry  v,  Ballard,  2  Lev.  195. 
Vent.  315.  s.  c.  Perkio»rv.  Pettit,  ft  B.  &  P.  440.  Allen  v.  Snow, 
S  M^  &  S.  341. 

(A  Goodchild  v.  Chaworth,  $  Stra.  3^2.  EUiott  v.  Smith,  id.  1139^ 
:S  Saik.  158.    Com.  t)ig.  Execution. 

(^u^  AtMxu  ]Litt.  9S».  Regitiilt  v.  Camdr,  l  Eo«  Ab.  897.  st  Danr. 
498.  s,  c.  Paine  v.  Puttenham,  Dy.  306.  Gee  v.  Fane,.  1  Lev.  235. 
'Frau^tc^  V.  Clarke,  2  Taunt.  118.  Wooden  ».  Moxon,  <J  id.  490. 
2  Macsb.  186.  s.  c.    Annstrong  v.  Fuller,  1  Chit.  Bep.  190. 

Cr)  Wooden  v.  Moxon,  6^  Taunt  490.    2  Marsh,  186.  s.  c. 

(tf)  SmiA  w;  Crane,  MS.  E.  T.  C.  P.  1828.  See  Lowe  v,  Robins, 
1  B.  &  B.  3ai.  .  8  8^  JJAoore,  757.  s.  c 

2  c  « 
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is  in  many  respects  an  original  proceeding,  yet,  on  a  judg- 
ment in  the  King's  Bench,  whether  the  action  against 
the  principal  was  commenced  by  original  or  by  bill,  4 
writ  of  error  can  only  be  brought  in  parliament ;  as  the 
«tat.  of  27  Eliz.  c.  8.  in  enumerating  the  diflerent  suits  or 
actions  intended  to  be  included  in  its  provisions,  does  not 
mention  the  writ  of  scire  facias,  (z) 


CHAPTER  XIV. 


WHBN  AND  IN  WHAT  CASES   BAIL  TO  THB  ACTION  ABB 

niSCHARGED. 

The  responsibility  of  the  bail  to  the  action,  the  gene- 
ral right  of  the  plaintiff  against  them,  and  the  manner 
in  which  their  liability  is  to  be  enforced,  having  been 
already  stated  and  discussed,  it  is  proposed  in  the  present 
chapter  to  examine,  within  what  time^  in  what  manner, 
and  on  what  terms,  they  may  be  exonerated. 

The  right  of  the  bail  to  be  discharged  may  be  occa- 
sioned by  an  act  of  God,  by  an  act  of  law,  or  by  an  act  of 
the  parties* 


SECTION  I. 


Bj  deatk  of 
prmcipal. 


BY  AN  ACT  OF  GOB. 


The  death  of  the  principal  at  any  stage  of  the  pro- 
ceedings, before  the  return  of  the  capias  ad  satisfacien- 
dum agBinst  thc^  principal,  discharges  the  bail;  (a)  but  as 
they  are  in  strictness  fixed  by  the  return  of  nwt  est  mven- 


-^"^ 


(z)  4  Bac.  Ab.  410.         ( a)     m.  Jdnes,  isa. 
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iusy  if  the  defendant  die  after  the  ca.  sa.  is  returnable  ;{b)   By  an  act 
thougliy  while  the  writ  remains  unretiirned  in  the  sherififs  i"^^^ 
office^  (c)  the  court  will  not  relieve  them.  By  death  of 

Prior  to  a  recent  decision,  where  the  principal  died  after  ^'"*"^ 
the  ca.  sa.  was  returned,  but  before  the  return  was  filed, 
the  courts,  in  favour  of  the  bail,  would  suspend  the  filing 
of  it ;  (d)  but  it  is  now  clearly  established,  that  if  the 
principal  die  after  the  return  of  the  ca.  sa.,  and  before  the 
return  is  regularly  filed,  the  bail  are  nevertheless  fixed, 
and  the  court  will  not  interpose,  (e) 

The  bail  may  take  advantage  of  the  death  of  the  prin- 
cipal, either  by  pleading  it  in  bar,(/)  or  by  applying  to  the 
court  in  term,  or  to  a  judge  at  chambers  in  vacation,  for 
permission  to  enter  an  exonerettir  on  the  bail-piece.  This 
application  must  be  fouuded  on  an  affidavit,  declaring  the 
state  of  the  cause,  the  death  of  the  principal,  and  where 
the  nature  of  the  iiEicts  require  it,  negative  any  infe- 
rence of  that  event  having  happened  subsequent  to  the 
return  of  the  ca.  sa. 

The  courts,  it  has  been  already  stated^  will  not  dis-  Bt  innnitr 
ebarge  a  defendant  out  of  custody  on  the  ground  of  in-  P™"^P*' 
sanity ;  and  for  similar  reasons  they  will  not  exonerate 
the  bail  on  account  of  the  derangement  of  their  principal^ 
althougli  a  commission  of  lunacy  may  have  issued  against 
him,  imder  which  he  has  been  solemnly  declared  a. 
limatic.  (g) 


(6)  Parry  V.  Berry,  2  Ld.  Raym.  1452.   2  Stra.  717.  s.c.   Glyar* 
Yates,  1  Stra.  511. 
(c)  2  Sell.  55. 


(d)  2  Crompt.  Pr.  88.    1  Rich.  Pr.  445. 

(e)  Rawlinson  v.  Gunston,  6  T.  R.  284>. 
(/)  Vide  ante,  p.  360. 

(g)  Kemol  V.  Norman,  2  T.  R.  390.  Nutt  v.  Verney,  4  id.  121. 
Ibbotson  V.  Lord  Galway,  6  T.  R.  133.  .  Steel  »*  Alan,  2  B.  &  P.  362. 
Pillopv.  Sexton,  3  B.  &  P.  550.  Cock  v.  Bell,  13  East,  355.  Anon. 
IjoSt,  617.  See  Cavenagh  v.  CoUett,  4  B.  &  A,  279.  Anderson's  baW, 
2  Chit.  Rep.  104.    As  to  rendering  a  lunatic,  vide  post,  section  3.    * 
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SECTION  U. 

BY  ACT  OF  LAW. 

By  bank-        AiiXaou^B  the  fcsiiikruptcy  «^d  Certificate  tji  the  ^iq- 

prScTpaf     oipal  c»ptJot  beplended  by  Oie  bwl,  in  bar  eilber  to  w  M- 

tion  of  debt,  or  tQ  a  9f!vt^faxAQ$  oa  the  ree<«iiiz»li0B»  (A)  yet 

Jtbe  latter,  whea.the  banl^rttpt  h;as  ohtaSned his c^rti&oate 

in  due  time,  will  be  relieved  by  application  U>  tfce  ssttoi- 

.  K^ary  jurisdiction  of  the  court.  This  induVgence  i»  grapted 

onl^e  hypothesis,  ihat  it  would  beui\}ust that  the  baU  @bo#l 

continue  responsible  after  the  prtr^ipal  is  ^iscba^ g^.    . 

When  ad-  -     The >oertiflcate  being  obtained  by  tbe.bankifupt  atwgr 

b^t^cirof  ^^^^  penjdiiig  the  ftctiwi,  or  before  tbie  bail  m^  a0tu8Uy 

it.  fixed,  will ,  entitle  them  to  b^  exoneliated^  {i)  but  H  titoy 

axe  fixed  before  the  aliowwice  of  the  certt&Ba^  utid 

wlnte  tbe  banfknipt  is  eaiJiabk  of  teing  sued^  tisie  $e^ 

cannot  relieve  them.  (%:)    And  as  it.i^nojt  ibe  qertiietle 

.diat  discbargi^  the  hankrvpit  is0m  :his  li^iJity,  bitf  hb 

-eonformity  to  the  bankinipt  law^  )itf  wbiob  4liat  do9«uMnt 

is  only  evidence^  {I)  wbei?e  the  ball  booanie  ii^ed,  be- 

it^jeen.the  slgaing  of  thie  i)»n)m]|^'$  ieeri*Hie)al;0  by  his 

crafi^Fs  mA  tbe  eomEnisaioners^  and  the  ttee  i^M^^- 

ing  aUmred  by  the  IiQfd  ChanceUor^  ih^/eontrtfafi^ml.lo 

interfere,  (m)  ^ 


.«M 


(*)  Donnelly  v.  Dunn,  1 3.  &  P.  448.  3  id.  45.  s.  c.  Clarke  r.  Hoppe, 
3 Taunt; 46.  t    .     :'    .  .       *" 

(t)  Martin  v.  O'Hara,  Cowp.  8^3.  Woolley  v.  Gfttibe,  1  Burr.  S44. 
Cockerill  v,  Awston,  id.  486.    Moorby  v,  Gadgc,  2  Chit.  Rep.  104. 

(Jk)  Martin  v.  O'Hara,  CdV^p,  823l.  W^IU^  v,  C<ibbc,  1  foir.  B44. 
Mannin  v.  Partridge,  14  East,  5()9.  Clarice  v.  Hoppe,  8  Tauot  45. 
Hcwes  v.  Mott,  6  id.  32Q.   2  Marsh,  37.  s.  c.  Harmer  w.  Hagger,  1  B. 


(Q  Bromley  v  OoocR>^i«re,  1  Atk.  77.   Hsms  v.  Jamts,  9  ^fiast,  Ak 
(m)  Stapleton  v.  Madbar,  7  Taunt.  580i  i8efN6i^,  dwt  a  iMUiiavpt's 

caKtificate  has  no  relatisnbaek  t&  aoy  earlier  ipaitod  thai»ii|«  Lord 

Chanoelkir'«  |dlo>waQoe.thmof. 
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The  periods  withia  which  the  hail  may  avail  them<^  ^y  «^cf 

IflW 

4selv«s  of  the  bankruptcy  and  certificate  of  their  principal,  v-J-v-^-/ 
•are  governed  by  the  same  rules  as  those  which  are  ^y^'i^^j: 

ruptcy  of.  ^ 

in  general  allowed  for  the  surrender  of  a  principal ;  (n)   pnacip«i. 
hence  the  bail  are  entitled  to  be  discharged,  upon  the  ym^ewy 
bankrupt's  acquiring  his  certificate  between  the  inter*-  ^  ^"'^  ^ 
val  of  the  return  of  the  first  sd.  fa.,  and  the  q>peaf^nce- 
day  ot  the  second  ^  {nn)  bnt  if  the  defisndant,  in  an  actioti, 
obtain  his  certificate  before  the  time  limited  for  pleading 
lua  expired,  and  neglect  to  plead  it,  the  court  will  not 
relieve  t^e  bail  on  motion  ^  and  it  seems,  that  in  such  a 
case,  they  conld  not  in  any  manner  take  advantage  (^  the 
bankruptcy  and  certificate  of  their  principal,  (o)  , 

Anterior  to  the  act  of  49  Geo.  3.  c.  12L,  provmg  the 
ofiginal  debt  under  a  commission  against  the  principal, 
did  not  release  the  bail  ^  (p)  but  since  that  statute^  it  has. 
been  det^mined^  that  as  the  plaintiff,  after  proving  under 
the  commission,,  conld  not  legally  take  the  defendaal 
in  execution;  and  as  he  has,  by  electing  to  proceed 
under  the  eommission,  relinquished  his  action,  aujr  m^ 
M.  against  the  principal  would  be  void,  tad  that  the  bail 
we  cotisequently  di8cbarged^(9) 

An  exonereiur  wail  ordered  to  he  entered  on  the  bail* 
piece,  where  the  defendant  had  become  a  bankrupt^  and 
obtahied  his  certificate  in  a  foreign:  country  after  the  debt 
was  contracted,  it  appearing  that  the  {daiatifb  resided  Jn 
the  same  country  with  the  debtor;  at  thetune  of  the  bank- 


Ai'  ■ — ' ■— * **•* — "-^ 


(n)  Vide  post,  400. 

(nn)  Manoin  v.  Partridge,  14  East,  598.  Cleveland,  v.  Dickenson, 
cited  Tidd,  311. 

(o)  Clarke  v.  Hoppe^  3  Taunt.  46.  The  court  in  this  case  let  in  the 
bail  to  try  the  right  in  the  original  action,  the  defendant  undertaking 
]M»|  to  set  up  the  bankruptcy  and  certificate  as  a  bar,  and  the  bail-piece 
in  the  meap  time  to  stand  as  a  security. 

fp)  2^1.  Rep.  1317. 
'    Xq)  tinging  v,  Comyn,    2  Taunt.  24$.    Ex-parte  Haynes,  l  G. 
&^.  108. 
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By  act  of     i*uptey.(r)  The  latter  fact  is  material,  for  in  a  subsequent 
mm/  case,  where  it  appeared  that  the  plaintiff  was  resident  id 


^y  ^^^^     this  country  at  the  time  of  the  debt  accruing,  and  the  bank- 

pnncipai.      ruptcy  of  the  defendant,  the  court  refused  to  interpose  in 

vantageiiiay  &  Summary  way,  but  compelled  the  defendant. to  plead  his 

be  taken  of   certificate  in  his  discharge.  («)     In  Bamfieid  v.  Ander- 

«on  it}  an  application  for  leave  to  enter,  an  exoneretur  on 

the  bail^-piece,  on  the  ground  of  the  defendant's  having 

obtained  bis  certificate  in  Ireland,  was  refused ;  but  the 

court  directed  an  issue  to  ascertain  the  circumstances 

under  which  the  original  debt  was  contracted,  (u) 

Application,       The  aucieu  t  mode  of  proceeding,  on  the  bankruptcy  of  a 

made.^  ^     principal,  was  for  the  bail  to  surrender,  him,  and  then  for 

the  defendant  to  apply  to  be  discharged,  upon  an  affidlivit 

stating  the  fifict  of  his  having  become  banluaipt  since  the 

cause  of  action  atose,  and  obtained  a  certificate  of  his 

conformity  to  the  commission.    But  according  to  the 

modern  practice,  where  a  bankrupt  is  clearly  entilled  to 

his  disqharge,  the  court  in  term,  or  a  judge  at  chambers 

in  vacation,  ta  avoid  the  expense  of  such  a  circuitous 

mode  of  proceeding,  will^  on  motion,  order,  an  eximeretm 

to  be  entered  on    the  baiUpiece,  without  a  previous 

formal  surrender  of  the  bankrupt,  (x) 

It  has  been  thought  that  if  tiie  validity  of  the  commis- 
fiioner  be  intended  ta  be  litigated,  the  court  would  order 
it  to  be  tried  on  a  feigned  issue,  before  they  directed  an 


^■•o- 


(r)  Ballantine  v.  Godine,  M.  «4  Geo.  8.  K.  B.  cited  4  T.  R.  185. 
See  VVhittingham  v,  De  la  Rieu,  2  Chit.  Rep.  53.  Carlier  v,  Ian- 
gulshe,  id.  55. 

h)  Pedder  v.  Mac  Master,  8  T.  R.  609.  Smidi  v.  Buchanao. 
1  East,  6. 

{t)  5  B,  Mpore,  331. 

(u  Vide  Phillpotts  v-  Reid,3  B.  Moore,  244. 1 B.  &  B.  294. 

(x)  Ray  V.  Hussey,  Barnes,  104.  Walker  ».  Giblet,  2  Bl.  Rep.  812. 
Martin  v.  G'Ham,  Cowp.  823.  Southcote  v,  Braitbwaite,  1  T.  ft.  624. 
Peddart?.  Mac  Master,  8  T,  R.  609.  Joseph  v.  Ormc,  2  N.  R.  180. 
TbacKrey  t;,  Turner,  1  B.  Moore,  4^7, 
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•esfimtr^tur  to  be  entered ;  (y)  but  the  accuracy  of  this   ^y «'  ^ 
opluion  bass  been  doubted ;  and  in  a  recent  case^  {%)  the  ^  J-^^m^f 
Court  of  King's   Bench  determined,  that  they  micrht,  ^^  **^ 

•  o     J     niptcy  or 

under  such  circumstances,  relieve  the  bail,  without  pre-   pnncipa. 
viously  directing  an  issue  to  try  the  fact  of  the  bankrupt's   h^rST' 
being  a  trader ;   as  the  certificate,  by  the  6th  Geo.  2.   ™*^*' 
c. .  30.  s.  7  &  13-9  is  made  sufficient  evidence  of  the 
trading,  and  other  proceedings  precedent  to  its  being 
acquiried. 

...Although  the  bail  may  be  relieved. during  any  stage  of  Cottsof  ap- 
the  proceedings,  even  after  the  money  has  been  levied  &  "^*°"' 
under  an  execution,  (a)  yet  the  application  for  their  dis* 
charge  should  be  made  before  any  further  steps  are 
taken  against  them,  otherwise  they  will  only  be .  entitled 
to  that  indulgence,  on  the  condition  of  paying  the  costs 
subsequently  incurred.  (6)  Where  the  principal,  after 
being  arrested,  and  putting  in  bail  became  bankrupt,  and 
.obtained  bis.  certificate,:  and  an  agreement  was  after* 
'Wards  entered  into  for  the  payment  of  the  whcde  debt  by 
instalments,,  with  notice  to  the  bail ;  it  was  holden,  that 
tis  they ivere  entitled  to  be  discharged,  the  m.  ^..and  < 
execution  against  them  ought  be  set  aside;  but  as  the 
iproceedio^  by  their  own  default  had  been  voluntarily 
allowed  to  be: carried  to  such. a  length,  the  rule  was  only 
made  absolute  on  payment  of  costs,  (c) 

'  The  discharge  of  the  principal  under  an  insolvent  act^   By  principal 
before  the  bailiare  absolutely  fixed,  will  entitle  them  to   chimed' 

' '  ~~" — — — . "  under  in- 

(v)  Staceyv.  Fedcrici,  9  B.  &  P.  390.    Willison  v.  Smith,  cited    lolvontact. 
1  Tidd,  31^.  n.  (a) 

(z)  Harmelr  v,  Hagger,  1  B.  &  A.  333.  Vide  ante,  109.  and  cases 
there  cited. 

(a)  Mannin  v.  Partridge,  14  East,  598. 

(6)  Id.  Willison  v,  Whitaker,  2  Marsh,  383.  Crofh  v.  Johnson, 
lid.  59.  Harmerv.  Hagger,  1  B.  &  A.  332.  Thackrey  v.  Turner, 
^  B.  Moore,  457.  s.  c.  8, Taunt.  28. 

(c)  Thackrey  v.  Turner,  8  Taunt.  28.  s.  c.  1  B.  Moore,  457.  Moorby 
t?.  Gadge,  2  Chit.  Rep.  104. 


By  principtl 
btingnudt 
a  peer  or 
member  of 
parliament. 


By  principal 
\mng  sent 
ahroiid  un- 
der alien  act. 


Bail  in  Gmmoh  Law  AcHon^.  [pAXf  i. 

hare  j»  emnerelur  etttered  on  the  baiUpieoe  iti,  the  mibm 
manfier  m  if  he  bad  become  a  bankrupt  and  obtained  hii 
ceiti&cate.  (d)  Where  a  defendant  had  given  a  a^wycit 
for  the  debt  and  costs,  payable  by  seven  instalments,  and 
after  the  bail  were  fixed,  an  act  passed  for  discharging 
insolvent  debtors  in  eustody,  for  debts  due  at  a  certain 
di^  prior  to  the  bail  being  fixed,  on  whieh^y,  three  only 
of  the  instalments  were  payable  i  and  afterwards  the  prin- 
cipal  was  discharged  under  the  act,  when  only  ikm  mors 
of  the  instalments  had  become  payable,  yet  it*  was  ad- 
judged that  the  bail  were  liable  for  the  whole  condemna- 
tion-money, the  entire  debt,  gud  debt,  being  due  «i«e«irt€f 
with  a  stay  of  executien  only,  finr  certain  povtions  at  cer* 
tain  times.  («) 

As  peers  or  members  of  the  Hou$e  of  Commons  can- 
not be  surrendered  by  the  bail  in  their  discharge^  (/)  if  the 
defendant  become  a  peer  Either  by  desecnt  orcreation,(|f) 
or  the  principal  be  tlceted .  a  member  of  the  House  of 
Commons  (h)  pending  the  action,  the  eourt  will  order 
an  exQi^et^i^  te  be  entered  on  the  bail-4pieee. 

Where  a  defendant  is  sent  owt  4tf  ^tiie  kingdom  undo* 
ihe  Alien  Act,  the  bail  will  be  entitled  to  an  ^Boma^ur 
upon  an  affidavit  that  they  are  not  indenuiified,  and 
have  no  money  in  their  faande  sufficient  to  answer  the 
plaintiff's  demand-  (i>  la  Goies  a.  D^  Hayne,  {h)  wfaete 
Ait  bail,  under  sueh  cireMinslinices^  defeqcbsd  the  aetion, 
smdrafter  veidiet,  appUU  lio  be  dinharged  <m.  payoMnt  of 


««iMW*«^^nt»'«*M*w»-*M»w««M»^^^ir<'-w(t->^p*«i«M^ 


■»^" 


(<2)    V.  BruGS,,  9  Chil  Rep.  lOlv.  Anon.  £.  T.  iai4.  MS.dted 

Archibald's  Prac.  283. 

fe)  Shakespeare  v.  Phillips^  9  £|wt^  4S3. 

If)  Vide  ante,  p.  47.49. 

{£)  Trinder  v.  Sherley,  Doiis.  4/^, 

{h)  Laneridge  one,  &c.  v.  flood,!  Tidd)  314,  7th  ad.  s.  c.  cited  m 
Grant  v.  F^gan,  4  Eaflt,  190. 

(i)  Merrick  v,  Vaucher,  6  T.  R.  50.    Coles  v.  De  Ha^ne,  id.  53. 

(/c)  Id.  6  T.  R.  346. 


CHAP.  XIV.]  When  Bail  are  cUscharged,  SSS 

kOOOL,  which  was  the  amoimt  of  thie  verdict  a^aiatt  the   Bf  mk  •r 
ongioal  defendant,  and  m^ob  bad  be^i  deposited  in  their 


hands  as  a  security ;  the  oomt  were  of  opinion,  that  as  .-.  - 
the  bail  had  chosen  ta  defend  (he  action,  with  the  view  abrdMi.ti«t 
oftiikmg  the  diance  of  a  verdict  in  tbear  faTO«r^  thiiy  ^ 
QfogbA  to  pay  %\ke  costs.  An  «»}ner€tur,  however,  will  net 
be  entered  on  the  bafl^pieae  whilst  the  defendant  ooii- 
tiniies  in  diis  conntry,  on  the  ground,  that  ilie  principal 
is  in  custody,  and  on  die  eve  of  being  sent  awi^  under 
the  Alien  Act.  (0 

After  a  defendant  has  been  oonvicted  of  fibkmy,  and  Bytheprin- 
senteaoed  to  transportation,  (m)  the  bail  are  entitled  to  c^S^^^^^f 
tlieir  discharge ;  but  under  such  circuaBstances,  the  court  *  «'in^«- 
wiU  not  grant  a  habea»  corjrim  to  bring  up  the  defendant, 
in  order  that  he  may  be  stlrremtei^ }  (n)  the  proper 
eoiirse  bring  to  mem  for  permis«on  to  enter  an  eMOMPi" 
tut  on  the  imll-piece.  (o) 

'Where  the  defendant  was  in  oustody  uader  a  charge  of 
munder  oommttted  in  Ireland,  and  a  traebill  wa»  found 
by  the  grand  jury  in  that^eountry  against  him,  and  anap- 
-plieation  had  been  made  to  the  Secretary  of  State  to  send 
him  over  there,  in  order  to  take  his  trial,  the  Court  of 
King's  Bench,  though  Ihey  granted  a  fco6f««  corpns  lo 
bring  hiqi  up,  in  order  that  he  might  be  surrendered  by 
iiis  bail,  would  not,  without  an  actual  surrender,  aHow 
an  eapmeretur  to  be  entered,  (p) 

-Where  'a  party  is  arrested  for  a  debt  of  less  than  IMC.   By  principal 
and  has  given  bail,  and  is  afterwards  impressed  into  His  ^^l^' 

it)  Folkein  v.  Critico,  IS  East,  4t57. 
m)  Wood  V.  Mitchell,  6  T.  E.  347. 
(n)  Fowler  t>.  Dunn,  4  Burr.  2034. 

(o)  Wood  V,  Mitchell,  6  T.  R.  247.  Hobertson  v.  Patterson,  7  East, 
40T9  4(j8.  As  to  surrendering  the  principal  under  such  circumstances, 
vide  post,  section  3. 

(j>)  Sharp.  V,  Sheriff,  7  T.  R.  226.  Daniel  w.  Thompson,  15  East, 
78.  See  Bennett  v,  Kinnear,  3  B.  Moore,  259.  The  King  v.  Johnson, 
6  Easty  583.  2  Smith,  591.  t-  c,  et  post. 


^96  Bail  in  Common  Law  Actions.  [part  i. 

By  act  of      Majesty's  service^  the  bail^  by  the  equity  of  the  statute 
^^^^^^,  23  Geo.3.  c.36.  s.22.  are  entitled  to  be  relieved  from  their 
Byprtncipai   liability^  if  they  are  not  indemnified,   and  the  impress  is 
prased.        sworn  to  have  been  made  without  collusion; (9)  but  we 
have  seen,  that  where  the  bail,  under  similar  circum- 
stances, have  permitted  the  plaintiff  to  proceed  against 
them  to  judgment,  they  will  not  be  exonerated,  (r) 
Byprincipai       The  fact  of  the  defendant  being  in  custody  under  an  ex- 

mittedun-     ^^*'  *'  ^^^  ^^^^  ^^ ^^^  crown,  and  therefore  incapable  of 
der  a  crown   bein?  rendered,  without  the  express  consent  of  its  offi- 

eztent.  o  -» 

cers,  will  not  enable  the  bail  to  obtain  permission  for  an 
eximeretur  to  be  entered  on  the  bail*piece,  as  the  court 
will  only  grant  that  indulgence  to  the  bail)  where  the  de- 
.fendant  is  placed  irrecoverably  out  of  their  control.  («) 
By  act  of  The  Only  c£^se  in  ^i^hich  the  courts  will  interfere  on  be- 

a  foreign  half  of  the  bail,  and  allow  an  eaoneretur  to  be  entered, 
where  the  power  of  the  bail  to  render  their  principal  has 
been  taken  away  by  some  act  or  law,  is,  when  it  proceeds 
from  an  act  or  law  of  our  own  state ;  but  there  is  no  in- 
stance of  the  bail  being  exonerated  where  the  inability  to 
'render  has  originated  from  the  act  of  a  foreign,  govern- 
ment; (t)  therefore,  where  the  principal. was  detained  in 
France  as  a  prisoner  of  war,  under  an  edict  of  the  govern^ 
m^ntof  that  country,  the  court  refused  to  interpose,  (tt) 

(jg)  Robertson  v,  Patterson,  3  Smith,  556.  7  East,  405.  s.  c. 

(r)  Bryan  v.  Woodward,  4  Taunt.  557.  vide  ante  117.  And  the  ob- 
servations of  Lord  £llenborou|^  in  Robertson  v.  Patterson,  7  East, 
407.  3  Smith,  556.  s.  c. 

(s)  Hodgson  V.  Temple,  5  Taunt.  503.  1  Marsh,  166.  See  Ro- 
tiertson  v.  Patterson,  7  East,  403.  3  Smith,  556.  s.  c. 

!t)  Grant  v.  Fagan,  4  East,  189. 
u)  Id.  And  see  Robertson  v.  Patterson,  7  East,  404.  3  Smith,  556. 
s.  c.    Hodgson  v.  Temple,  5  Taunt.  509.  1  Marsh,  166.  s.  c. 
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SECTION  HI. 

BY  ACT  OF  THB  PARTIES. 

Thbre  are  various  circumstances  arising  from  the 
conduct  of  the  parties,  under  which  the  bail  wilt  be  dis- 
charged ;  the  most  prominent  is,  that  of  rendering  the 
principal.  This  is  deemed  equivalent  to  perfecting  bail;  BjtttAtt 
and  as  the  plaintiff  obtains  by  that  proceeding  the  se-  P""^P"* 
curity  of  the  defendafit's  body,  instead  of  the  security  of 
the  property  of  the  bail,  he  is  considered  to  have  no 
reasonable  ground  for  complaint  {x) 

The  bail  to  the  sheriff,  it  has  been  before  stated,  may  ^J  "^^^^ 

*'    made, 

be  discharged,  either  by  bail  above  bemg  put  in  and 
justified,  or  by  bail  above  being  put  in,  and  the  principal 
thereupon  rendered ;  and  that  this  may  be  done  by  the 
bail  to  the  sheriff,  or  by  the  defendant  himself,  or  by  the 
sheriff,  or  by  the  defendant's  attorney,  in  discharge  of  any 
undertaking  he  may  have  given,  {y) 

It  was  formerly  conceived,  that  bail   who  had  been  By  bail  who 
excepted  to,  were  compelled  to  justify,  to  enable  them  to  justified 
render  the  principal; (2)  but  it  is  now  a  settled  rule  in  J^'  ""^ 
all  the  courts,  that  bail,  against  whom  an  exception  has 
been  entered,  though  they  may  be  unable  to  justify,  are 
competent  to  render  the  principal,  (a)  This  course  may 
be  pursued,  even  afler  the  sheriff  has  been  ruled  to  bring 

(x)  Harford  v.  Harris,  4  Taunt,  669.  The  King  v.  the  Sheriff  of 
Middlesex,  3  M.  &  S.  562.    Chadwick  v.  Battye,  3  M.  &  S.  283. 

(y)  Vide  ante,  p.  282,  and  Rex  v.  Butcher,  Peake,  N.  P.  C.  169. 

(z)  Mitchell  v.  Morris,  2  Bl.  Rep.  1179.  Anon.  id.  758.  Perrot 
V.  Hele,  3  Wils.  58.    Hall  v.  Walker,  1  H.  Bl.  638. 

(a)  In  K.  B.  Ashton  v.  King,  M.  T.  21  Geo.  3.  cited  1  Tidd,  306. 
7th  ed.  R.  T.  33  Geo.  3.  Edwin  v.  Alien,  5  T.  R.  401.  Wiggins  v. 
Stevens,  5  East,  533.  2  Smith,  532.  s.  c.  The  King  r.  the  Sheriff  of 
Middlesex,  1  Chit.  Rep.  445.  In  C.  P.  Seaver  v.  Spraggon,  2  N.  R.  85. 
Walde  ».  Rowland,  M.  24  Geo.  3.  cited  Imp,  C.  P.  122.  Hall  v. 
Walker,  1 H.  Bl.  639.  In  Exchequer,  Gore  v.  Williams,  Anstr.  653. 
Jaques  v.  Holland,  id.  655.  ^ 
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By  act  of  in  the  body,  or  the  plaintiff  has  taken  an  assignment  6f 

v^T"!^/  the  bail-bond ;  but  as  the  condit^ns  on  which  the  bail 

^^^  .  to  the  sheriff  will  be  relieved  have  been  already  pointed 

by  Dail  who  ' 

have  not  out  and  consid^-ed,  (S)  it  will  here*  suffice  to  limit  our 

ifttr  ezcep.  attention  t€^  the  persons  by  wt^oip  a  render  oiay  be  xoade, 

^*^'  within  what  tiifte  ift  is  fillowedf  and  tjie  effect  it  will  have 
on  the  situation  of  btiil  tp  $he  action. 


B]hb«a«di«       la  th^KlJMr'^  Benphi  persons  who  have  Ifeen  rejected 

rejected.       a«  iiKfapftfl^  of  justifyifigt  are  nevertheless  qualifi^  to 

1f«nd^r  the  fNriocipid  In  their  discharg?)  as  lopg  as  tiheir 

Harney  cDolimie  on  the  bgil*piece  j  {c)  and  wb^^  9fi  ex* 

ception  was  entered  against  the  biHl^  aiid  notipe  of  two 

f'  o^rs  gives,  and  only  one  pf  the  added  bail  jiistbied,  the 

iseurt  detei?miiied»  that  as  the  nwies  ef  the  former  were 

Dotii^triick  out  -of  the  bail-piec?^  tb^y  mighty  at  any  time 

before  that  was  done,  surrender  the  defendant  ^(4)  and 

Ihia  mumi  rule  obtaiBs,  where  one  oMy  of  tbe  bail  jiisttfy ; 

Ipe  and  the  ether  may  vendcir  the  prineipal^  (e)  oltihough 

an  allowance  of  further  tiioe  to  Juatify  new  bail  haa  been 

-:  refosod.  if) 

In  the  Common  Pleas  the  pnsctice  is  difierent ;  for  al- 
though in  thiti;  eourt  apy  bail  are  sufficient,  to  make  a 
smnrender^  yet  bail  wlm  have  been  riveted  are  eousi^esfd 
as  nabail)  end  although  no  rule  has  been  obtained  to 
sHike  their  namesi^jf  the  baU-^piecf)  they  are  in^^ompetent 
to  make  a  surrender  (g)  indess  they  enter  imo^i  new  recog* 
ntzance^  and  before  justification  render  the  defendant,f*) 


/&)  Ante,  p.  355. 


{c)  The  King  v.  the  SheriflF  of  Essex,  5  T.  R.  635.  Per  Cur.  E.  40. 
Geo.  S.  K.  B.  MS.  Easter  Term,  1817.  cited  1  Arch.  Pxac.  586.  The 
King  V.  the  Sheriff  of  Middlesex,  1  Chit.  ftep.  445.  See  Milk  «,  Head. 
X  N,  R.  138. 

{d)  Tiie  King*,  the  Sheriff  of  Essex,  5  T;  R,  633. 

(e)  Anon.  1  If.  R.  138.  n. 

{/)  Anon.  E.  T.  40  Geo.  3.  K»  B.  cited  1  Chit.  Rep,  446,  n.  a. 

(g)  Mills  V.  Mead,  1 N.  R.  137. 

(A)  Bell  V.  Gate,  1  Taunt.  163. 


CHAP.  XIV.]  fFhen  Bail  are  discharged. 

In  Perrot  v.  Hele^  (t)  it  was  laid  dowti  as  a  rule  by  the  ^  ^ . 

the  HNTtiiiik 

courts    that  when  bail  above    are   excepted   to^    and  1^^^-^^ 
caiiBOt  justify^  they  are  considered  as  a  nullity,  and  ^^?^'\^ 
therefore  cannot  render  the  defendant  to  prison^  but  haveUcn^ 
other  freidi  bail  may  be  put  in>  and  before  any  exee(>tion  '^^^^   . 
taken  to  theio,  they  may  render  the  defendant  in  dil- 
chaise  of  themselves;  blit  thils  doctrine  is  aofv  evplod^d^        .  o  . 
and  it  ill  perfectly  clear^  that  in  the  Common  Pleas^  as  in  the 
-Koig's  Bench^  the  bail  may  i*ender  without  Justifying,  (k) 

As  putting  in  bdil^^  merely  with  a  view  of  rendering  the 
defendant,  ul  only  4  matter  of  form,  (/}  any  unquidified 
person,  such  $b  an  attorney  or  attorney's  clerk,(iii)  she- 
riff's officear,  or  other  persons  prohibited  by  rule  of  court 
J&ofti  becoming  bail,  wiU  be  soAci^nt  for  that  por- 
poae;  (n)  bit  the  firocee^ings  ef^»  in. this  w^mwt,  in 
point  of  fonn,  be  condwt^- with  strict  regulntMty^  I  i^^- 
jfof e,  irhere  we  bail  wfy  was  put  m^  a  rendcn:  by  that 
one  tvea  hOldtn  insufficient,  and  the  plaintiff  was  allowed 
to  proeeefd  upofn  th^  bail*bond.  (o) 

The  prim^ipal  may  be  either  rendered  by  the  bail^  or  Within 
rendeir  himself  at  any  time  pending  the  suit,  Zimrt^^ 


or  ev^i  after  jvdgmoiit  has  been  obtMned, ;  provided  the 
render  be  compete,  befarecerttinproc6idint9:I|t|v:e  baen 
taken  against  ths  baii^  which  will  be  now  diacMti^d^  ?wd 
which  vary  aceofdiug  to  tha  fact,  of  whetbeir  ith^bajftaffe 
sued  by  aeAion  of  debt,  or  mira/icm^^ 

(i)  8  Wilfl.  Be. 

{k)  In  Bell  v.  Gate,  1  Taunt.  163.  Heatb,  J.  said,  Any  person  what- 
soever, even  if  they  came  out  of  Newgate,  might  beoome  bail>  for  the 
purpose  of  rendering  the  defendant.  See  Hblward  v»  Andre,  1  B.  St  P. 
39.    MilcheU  v.  Morris,  2  Bl.  Rep.  1179. 

(0  MS.E.T.  18ir.  Atcb.Prac,  885. 

(m)  Per  Cur.  M.  4S  Geo.  3  K.  B.  cited  1  Tidd,  !I70.  ii.  (A^  Anon. 
1  Chit.  Rep.  714.11.  K.  B.    Jaokson  v.  Xiinder,  3  Bl.  Rep.  180. 

(n)  Vide  ante,  p.  QTO. 

(o)  See  1  Arch.  Prac.  296.  c'rt«  Cro.  Eliz.  673.  Barnes,  46. 179. 
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Bail  in  Common  Law  Actions.  [part  i. 

la  the  King's  Bench,  if  the  plaintiff  elect  to  proceed 
against  the  bail  by  action  of  debt,  they  may  at  any  time, 
before  the  return  of  the  ca.  sa.  against  the  principal, 
as  a  matter  of  right,  render  him  in  their  discharge,  and 
such  render  may  be  taken  advantage  of  by  pleading  it 
in  bar;  (p)  but  after  the  return  of  the  ca.  «a.,  though 
the  render  be  made  within  the  time  allowed  for  that 
purpose  by  the  indulgence  of  the  court,  the  bsul  can 
only  avail  themselves  of  it  by  motion.  (9)  The  additi- 
onal time  thus  allowed  for  the  render  is  regulated  by 
a  role  of  court,  (r)  which  has  ordered,  that  if  bail  be 
impleaded  upon  the  recognizance,  he  shall  have  liberty  to 
surrender  the  defendant  in  his  discharge,  in  the  space  of 
eight  entire  days  in  full  term  next  after  the  return  of  the 
process  against  the  bail,  (s)  if  by  bill,  or  till  the  quarto 
die  Tpo$ty  if  by  original ;  {t)  and  in  computing  these  days, 
Sunday  is  reckoined,  if  it  be  not  the  last  day  of  the  time 
prescribed,  (ti)  Where  there  is  not  the  limited  number  of 
days,  in  the  same  term,  they  must  be  made  up  in  the  suc- 
ceeding one.  In  calculating  the  time,  it  has  been  decided, 
that  if  the  surrender  be  made  within  eight  days  after  the 
return  of  the  process,  on  which  there  is  an  effectual  pro- 
ceeding, it  is  sufficient ;  hence,  if  the  plaintiff,  after  suing 
out  a  latitat  on  the  recognizance  and  non-render  by  the 
bail,  die  within  the  eight  days,  and  his  executors  com- 
mence a  fresh  action,  the  bail  have  eight  days  for  sur- 
rendering the  principal,  from  the  return  of  the  process  in 


i! 


[p)  Vide  ante,  367. 

[q)  Wilmore  0.  Howard,  iLcl.  Raym.  156.  Anon.  1  Salky  101.  Shut- 
tle V.  Wood,  6  Mod.  139.  Holt,  613.  s.  c.  1  Salk.  564.  &  c.  Cress- 
well  V.  Hern,  1  M.  &  S.  742.    Smith  v.  Lewis,  2  Chit.  Rep.  100. 

(r)  M.  T.  1  Ann.  Reg.  K.  B.  1  Ld.  Raym.  721.  Smith  9.  Lewis, 
2  Chit.  Rep.  100.    Creswell  v.  Herm,  1  M.  &  S.  741. 

(«)  M.  T.  1  Ann.  Reg.    {t)  Bailley  v,  Smeatbman,  4  Burr.  2134. 

(tt)  Creswell  v.  Green,  14  East,  537.  . 
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the  second  action*  (x)  So^  if  bail  be  served  with  a  writ  in  a  By  act  of 

the  ptrtittd 

suit  on  the  ifecognizance,  and  die  before  the  expiration  of  i^^^-^^ 
the  tin^e  limited  for  the  render^  and  fresh  process  is  issued  ^^* 
against  his  executors^  they  have  until  the  end  of  the   whattim^ 
eight  days  alEter  the  return  of  the  second  writ^  to  sur-   btii  an 
render  the  defendant :  (y)  and  where  an  action  was  irre*   *^^ 

'  ^'''  actum* 

gularly  commenced^  and  afterwards  discontinued,  and  the 
bail  rendered  the  principal  before  a  new  action  was 
brought,  the  court  considered  the  render  to  be  good,  it 
being  made  before  the  return  of  the  process  in  the 
latter,  (z)  ,        .. 

Where  bail  are  stted  by  attachment  of  privilege,  they 
are  allowed  the  same  period  for  rendering  as  in  other 
cases; (a)  and  if  an  action  be  brought  against  bail  in  the 
King's  Bench,  on  a  recognizance  entered  into  in  the 
Common  Pleas,  the  bail  will  have  the  same  indulgence 
extended  to  them  as  if  the  recognizance  had  been  takett 
in  the  former  court,  (b) 

Where  a  cause  has  b^n  removed  from  an  inferior' 
court  by  habeas  ccrpus,  the  defendant  may  be  rendered 
at  any  time  before  a  procedendo  actually  issues,  (c) 

In  the  Common  Pleas  the  render  must  be  made  on  at 
before  the  quarto  dk  post  of  the  return  of  the  process 
against  the  bail ;  (d)  and  in  that  court  it  is  necessary  that 
the  writ  should  be  served  on  them  four  days  at  least  be- 
fore the  return. 

In  the  Exchequer,  only  four  days  are  allowed  to  the 
bail  to  surrender  their  principal,  when  the  plaintiff  pro* 

(x)  Wilkinson  v.  Vass,  8  T.  R.  428*  Meddowcroft  v.  Bowen,  1  F. 
&  P.  ^1.   And  see  Byrne  v.  Aguilar,  3  East,  S07. 

(jf)  Meddowcroft  v.  Bower,  1  B.  &  P.  61. 
t    (js)  Hoarev.  Mingay,  2  Stra.  91'5. 

(fl)  Fletcher  V.  Aingeli,  2  H.  Bl.  IIT. 

lb)  Fisher  v.  Branscombe,  Same  v.  Sutton,  7  T.  R.  353. 

(c)  Famuharson  v.  Fouchecour^  16  East,  387. 

(d)  «.  M.  1654.  Fletcher  v.  Aingeli,  2  H.  Bl.  118.  See  8  T.  R.  424, 

2d 


the  lo^r  d^yi!^  om  fe  moHQWd  ipdi^i^?,  ^Hi^  ^^ 

.  Wb^n  A  r^nd^  is  intaad^d  te  be  noiftde  qh  (be  lfts$  ^flgr 

wiing  Qf  tbfi  wwrt  5  (k)  for  *  mi^K  U  brif  i««f4ey^ 
P:'ok>Qk  »%  pigbji  of  tb?  d^y  <m  wbM'  ^  tm^  @3^f  iiied, 
^i^bwf  aptuiijly  bwgiw  tbie  dpfeod^ip*  i^tp  cpiirl^  or 
felfrrp  a  juiJg«,  p«iQjP  <Q  the  i^fe^ig  «f  lb(^  Q^iirli,  h»s  b?^ 
holdeu  insufficient,  (i) 
Within  ]^t9;i^hsi^w|diRg  fJ^  3010^  AMoHifitiiig  fiq^inJQos 

bf  iS/a"*^   IbB  top  ^l*QWed  tQ  b^U  t^  wider  *beir  pitawp^l  wbea 

^^tjOT-:^  9f  ^  «s<*rf  J?!Wf  tip  fwder  ib^irp^oiF^^ 
if  the  bail  have  been  summoned,  ai;4  w<?  /^^^V^fikia^; 
<ir^W  %  TfitMTni  9^  *«l  s^f?fwi  «w/^  if  *e  *»!  be 

the  Coift^(;fc9  Ple^  t^  b«#  l¥W«  ^njil  fte  fwrta  die 
^f  9f  Ijl^  ye^yr^i  9j^  thj?  iyrst  f^r  ffP994  «»-J^  W^l^c- 
^vdy,  ia  ^^e  ^u^j9  m^nn^  ^  i^  ^<^oj^  by  bjft  m  4e 
King's  B^J9($i^-  (mjt 
Tb^  r^adei:,  ^hep  ipjEt^  oi^  tb^  laat;  of  ^  liwted 

number  of  days,  must  be  made  sedente  curi^  for  a  WMler 

^ — ~-^  -  —        I        -    -■--...  ,  — ^_— 

fe)  Bcniiett  V.  Forester,  2  Price,«96.  Waring  r.  Jervis,  5  Price,  170. 
f,)  Rolfc  V.  Cbeetham,  \yightw.  79. 
j)  2  Price,  298;  (n)  ^• 

ih)'  Lardncr  v.  BasssKe,  2  H.  Bl.  5^.    Fletcher  v.  Aingell,  Id.  117. 

(i)  Vm%  V.  Cpxe,  3  Burr.  13Q0.  1  HI.  Rep.  903. 

{k)  Walmsley  v.  Havand,  Gro.  Efiz;.  618.  Ahson  t7.  Bystdn,  id. 
738.  Glynn  ».  Yates,  8  Mod.  33.  Wiilmore  v.  Qetik,  1  Ld*  lUym.  156. 
Anon.  6  Mod.  238. 

(/)  Id.  et  vide  Mannin  v.  Partridge,  14  East,  599^ 

(m)  Baill^y  v^  ^m^attynan,  4  Burc  2134.  Hunt  v.  Coicl  5  id.  1360. 
1  Bl.  Rep.  393.    Vandercsh  t?.  Waytet,  Ga.  Pr.  C.  P^  53.    Derisley ». 
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nt  1^  jtidge'ift  <;bdfnb&n»i)  aflef  the  court  bas  riseti.  ^1)  be  By  "^^ 

The  time  thus  pre^cHbed>  wilKiidt,  iii  gefaeml^^le  etii-  £M^g^v 
Ittrfte^i  to  enable  tbd  bail  to  nirrender  thbir  iMitol{^aU  t'^Tenl^"'' 


bsnkroptcy. 


The  only  inslmces  iA  wbioh  this  indulgbiioe  has  \km  P^<^ipai. 
g^raftled,  have*  been  cates;  vfb^e^  from-thlgi' ektMKirdtnary^ 
niftlnre  of  the  fte^s;  injnstiee  wdtlld  Uafrcrenltiedtflmn*  thtsT 
reftisi^  of  the  apt>lieatidni 

Tfait9i  where  a'cDmiilisiioii  of  bdnkrtipicjr  had-i9Btte(f  Incmof 
dgniniH  tbe  pyineipiil  innhe  bottritiy^  and  tbet^nse^Meff 
of  an  immediale  sHWenAel*  woUld^  Have  been  to  cotti{ie# 
the  0Omft>is»ioifersy  actifog  under*  the  ctonkmiilstdti/  t<y 
ooniea oonlideniblc'difetatice'froni  the  oountty^,  in^oi^d^l^ 
to  ^ximAife  the  bKnkrtipt'  iki  the  King's'  Bim^- pvisofli ; 
th^GoUrti  aAer  9^mt  hefikaftion,  enlarged  the  tfniefoHAylf 
pe»(}er/(o)  Afiditr9eeBi^,  thatwUem  tfaisinchilgiindeis 
grftiMed^  and  tfte  atatt^  of  the  catee  requii^  lit,  th^  plftihf* 
tiff  wiU  be  f^termitted^forthwith  to  s«i6  out  a  scu  fai  agaiti^ 
t^<:bilBr<^tb^  cohditioB  of'tbe  lonnermidertritiiig  not 
li»prMeedmtld9»'lb€ll  lalter  omit  to  sdrrendSer  their  pif il^ 
mpfd^  at '  tb^  -eilplraliion^  of  the  additibnai  titnle  giVen 
tbm^HP)  "^^^  pfoYislon'  of  the  stat.  49  G^.  3.  c.  121v 
penmttiBg  a  bankrupt  in  custody  on  execution^ 'to  be 
bMtfgbt' before  the  eourt^  will  not  prevent  an  enlargi$^ 
ment  of  the  time  being  obtained  for  his  surjrender  in  dis*^ 
ebiffg^t  of  th^  bail  lijq)  and  the  courts  in  Glendining  v. 
Robinson^  (r)  compelled  the  bail  to  pay  the  costs  of  the 
application^  and  to  undertake  to  give  the  plaintiff  notice 
when  the  last  examinatloh  finished.  .  . 

In  the  affidavit  on  which  the  luotion  for  an  exten- 


t*^ 


*    (n)  firffttey  t.  Sitteatiiib«^,'4i  Biirtt.  2134.  1  Wils.  270.  Hunt  v,  Coxe, 
3  Bwr.  1360.  1  a.  S^Si  s.  c.    Lafrdner  v.  Baksage,  2  H.  Bl.  593. 
(«)  Maude  »*  Jtt#ett,  SEjttt',  145. 

Ip)  Glendining  v.  Robinson.  1  Taunt.  321.         .  , 

.  (9>  C»tiAi^  u.  l^iyiW,  l4>Hee;r4.  See  2  Chit.  Rep.  101/   . 
(r)  1  Taunt.  321. 
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BaU  in  Common  Law  Actions.         [pARr  t. 

sion  of  time  is  uMe,  it  mast  be  distinctly  alleged  that 
the  application  is  made  on  behalf  of  tbe  bail ;  or  at  leasts 
that  it  is  made  with  their  consent.  («) 

The  lU  health  of  the  principal,  and  even  a  statement  that 
his  life  would  be  endangered  by  the  removal,  will  not 
afford  BtuKcient  grounds  to  induce  the  court  to  enlarge 
the  lime  for  the  render,  {t)  The  loss  attendant  upon  such 
a  casualty,  it  has  been  observed,  ought  rather  to  be 
borne  by  the  bail,  who  must  be  fixed  for  not  complying 
with  their  undertaking,  than  by  the  plaintiff,  who  would 
otherwise  be  delayed  of  his  right ;(«)  but  as  this  case 
goes  no  fitrther  than  to  establish,  that  where  the  incon- 
veaience  arises  from  the  act  of  God,  it  ought  rather  to 
be  sustained  by  the  bail,  than  by  the  plaintiff,  it  was 
holden  in  Winstanley  v.  Gaitskell,  (or)  that  when  the  de- 
fendant  is  in  the  custody  of  the  law,  and  not  of  the  party 
who  is  to  bring  him  up,  the  law  will  not  allow  him  to  be 
taken  out  of  that  custody  at  the  peril  of  his  life,  {y) 

The  distinction  is  between  cases  of  legal  impossibility, 
aa  oontra-distinguished  from  cases  of  moral  impossibility. 

The  defendant's  lunacy  is  no  ground  for  further  time 
to  surrender,  unless  it  be  sworn  that  bis  removal  would 
probably  endanger  his  own  life  or  those  of  others,  or  that 
by  remaining  in  his  present  custody,  he  would  be  likely 
to  recover,  (z) 

Nor  will  the  circumstance  of  the  defendant  having 


(«)  Harris  v.  Glossop,  2  Chit,  Rep.  lOl. 

(t)  Wynn  v.  Petty,  4  East,  103.  (u)  Id. 

(4P)  16  East,  598. 

(y)  In  this  case  the  principal  was  in  custody  under  pn)cess  of  ano- 
ther court,  and  the  officers  to  whom  a  writ  of  habea$  corpus  had  been 
directed,  returned,  that  the  defendant  could  not  be  remoYed  without 
danger  to  his  life,  and  that  such  impossibility  still  continued.  16  East, 
589. 

(z)  Cock  v.  Bell,  13  East,  S55i  See  Anderson's  bail,  S  Chit  Rep. 
104^,  and  ante. 
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been  unavoidably  arrested  and  detained  by  a  foreign  ^^^^ 
enemy,  induce  the  court  to  indulge  the  bail  with  an  ex-  v^^-v^i^^ 
tension  of  time,  (a)  *y  '^"^•'* 

As  the  principal  is  always  considered  to  be  in  the  ac-  Priviiegeiof 
tual  or  potential  custody  of  the  bail,  who  are,  in  contem-  ingprinoi-* 
plation  of  law,  his  gaolers^  they  may  at  any  time  during  P*^* 
the  continuance  of  their  liability  seize  and  render  him  in 
their  discharge.  The  legal  power  and  control  which  the 
bail  possess  over  their  principal  is  adequate  to  the  attain- 
ment of  this  object.  Hence  they  may  justify  breaking 
and  entering  a  house  (the  outer  door  being  open)  in 
which  the  principal  resides,  in  order  to  prosecute  a  search 
for  him ;  and,  in  this  respect,  there  is  no  distinction  he- 
tween  a  house  of  which  he  is  solely  possessed  and  a  house 
in  which  he  jresides  by  the  consent  of  another,  {b)  The 
right  of  the  bail  in  rendering  the  principal  is  not  circum- 
scribed within  the  same  limits  as  the  right  of  arresting 
the  party.  Bail  may,  therefore,  render  persons  who 
would  be  protected  from^arrest,  whether  that  protection 
arose  from  personal,  temporary,  or  local  causes.  On  this 
principle  it  has  been  decided,  that  although  a  soldier 
cannot  be  taken  out  of  His  Majesty^s  service,  except 
upon  a  criminal  charge,  yet  he  may  be  surrendered  by 
his  bail ;  (c)  and  the  same  rule  obtains  with  regard  to 
seamen  and  marines,  (d)  Neither  are  witnesses  and  par- 
ties to  a  cause  attending  courts  of  justice  (e)  exempt  from 
the  control  of  their  bail,  and  they  may  be  seized  while 
in  actual  attendance  upon  the  courts  and  it  has  beeu 


■*-^ 


{a\  Grant  v.  Fagan,  4  East,  189.,  et  vide,  ante  p.  396. 

{b)  Bheers  v.  Brooks,  3  H.  Bl.  ISO.  See  Semayne's  oase,  5  Rep. 
916.  Lee  v.  Gansel,  Cowp.  1. 

(c)  Boyles  v.  James^  1  Stra.  2. 

(^  Robertson  v.  Patterson,  S  Smith,  556.  7  East,  405.  s.  e.  Bryan 
V.  Woodward,  4  Taunt  557.  Bond  v.  Isaac,  1  Burr.  339. 

ifi)  Horn  V.  Swinford^  1  D.  &  R.  N.  P.  C.  50.    Ante^  p.  38. 


^^I^'  js^i^  conferaprotectioii<>p  ^a^.rHP^%)»ivs^^fieof^^<ftrr 
B^r  *«oiv.    two  days  after  they  have  submitted  to  (^e  ,f»^fi^M|i»f^ 

JSrS*^  .d(?e8,Rat  aja>\y  tp  q^^i^  jiri^tM;e;tj^^«:^,UJi9fift»»l:C»a*»^y; 
^PW(rt-    ^pd  U  fplipws  Jt^aft  *h(e  l^^l^rj^pt  is  jjpjt  «?»^tUd  ^ 

.te?Htf>p  even  whU*  HPfJei^  .«^»J»iBa!tipp  .\>^fp  tk^ 
lWm9^^rfs,  ftgftip8t,^»e  cQnpmqp.^.r\ght,ef  ^,t<^.j;/) 
.  :  illJie  jifft  pf  ^  .p»f-.  2.  c.  7,,  .TB^f  h  prob*i^ . j^  .pjfwai- 
J^flB.ofWo<ff^^  9P  a.^>w4wr>  ISfVPSt^  BQ^fprqf  ,rt?ip;|»jl 
^^9tpd.5  ,^f|  t^py.BW  .c<yWSHent\y .)s«6P  Ihfir  i>ttH^^ 
flal  op  ]^%t,^,.ftpji  cpj^fifle  4iwi  tiil  |l«i^«y»  *»^  fl»ffl» 
^ijrqide^,liUe.(^), 

Aifter  tHe^Wt^lftti^n  .^f  tjie  h^  119  g^fff ^^  f*e  Miflcifiiil 

^em,  tfiey ^ay  usje  web  ft.^^fe  i»f  /wjcp. a^f^fitg^^wt 

as  wm^c  «^9flHatP  <^  ^?»e  fc<s<mpttMMW?Pti«t  tl!«|rfeWfl^J 
^.wj^^nne^es^ry^oifky  reqHife^^bp^ay  pf  ftft^j^B^  if 

^v^  c9ossq»tent!es  ^si^e,  it  ^jll  .J^^t^  f«^  of  i^ 

It  pfis  l>e^n  suggesli^d,  4|l^t  ^r  ,^  ,^«N^ftQ$  ^ 
•^ften  lajcep,  <»©  flfthe  >il  slioiji^l,  cp^Hm^  f^itfi  li^Hf^l 

.Jje  ^§8  .^«pn  j&HwIly  i!ep(c}«e4,  i)n{$s$  ^  «w4U  fonawit 

.jl#  ipri^flg  .to  r^njftiu  j^  4;l<e  cvstp#  ff^  ^  jtlpMri} .peiiw»i(i) 
J|u);4;]^  )>r^(»ptififfi  .^s  pot  atHm^tQ  ^ue^tfi^ivi^,  a»  it 

,!,i:  ■■;  ;}  .j   .•   '  '!    .  ,-.;   ,    ...   »  ■■:i  .■ — i   ';.  ji>i  i.^  iUi4»i^>u  j>. 

,  ( /f)  4Qjte,  p:  ^;  lyiiP.  .qU|id»  1  )Ardi>.  ^r^-  48$-  fiei  vMe  isi,f)ai;lB 
Leigh,  1  G.  &  J.  264.  It  does  not  appear,  from  the  report  in  this  case, 
thftt  any-of  the  numerous  authorities  en  *^H9  prnnt  were  qnoted. 

(g)  Anon.  6  Mod.  231.  French's  case.  id.  247.  VV^lgrave  v.  Taylor, 
1  Ld.  Raym.  705*  «ee  3  Saw*.  P.  €V  li.  l  Sac.  Ah.  lit.  Bafijjp;*  «33. 
4  Com.  Dig.  Bail,  (A.)  et  vide  ante,  p.^193.  &  Stat.  5  Ahn.  o.  ^.  ^s.  3.^ 
by  which  a  defendant  may  be  taken  on  an  escape' wan^iunft  oh  a  ^u^pfay ; 
and  Brooks  o,  Warren,  2  Bl.  Rep.  12^.  ^  -  . 
^X*$  Rest*-  BUtGher^Feake;N.  ^tiG.'l6lB.  Pyewellu§tow,  3  Ta.imt.  425. 

(•)  1  Sell.  Pi«C,Ut4;     1  Arch.  Pw».'!2&7.  '  ^ 

(k)  Pyiwirdii».S<ow,*.T;«u^.4«tf;  :'>^^  , 


CHA^^xiv.]  ffn^mi  Bmlm^  4is!(ih(fi^d.  ^  ^. 


dUeliM|;ie,    Thi(  writ  nuiy  be  bvnnI  <m»(  9^  ».  9I|«^  ^  ^' 


emirae,  where  the  defiNldailt  if  detmM<)  UpBA  oivj} 
€4sg>^  hilt  Tvkere  he.  is  in  niist^j^  on  h- crkaiQaii  obMrc^* 
thd  piieviouk  lehve  of  t|be  Murl  9)ieul4  h^^j^btd-;/  (ftir) 
andia  Slnr^  t;.  Sfmtm{l^  hwi  Kepyfw  Qb»^!v«d|  ttoA  4 
motion  for  tihi$  pmrpiQiBe  .Hrte  not  to  bf$  eomndeved  et  M 
qiplicatVui  to  the  &«auf  of  tbe  eourW  bni-wliMf:  4i«^>ail 
were  entitled  to  a<k|  eMMf^jUtUim  Tim  ^thm  ^ 
deftndant  wa#  in  uieMdsf  ef  the  4be«i)i  undei^  ^ximSf  ^^ 
itHmffi  the  eoUrfa  gi^ledr »  ^beoe  €tyi«i«'9al9^tb9tW%V 
tipe  alpfAmbt  dbjfeelioiie  AM  tiie  biiil  Mnpre^  is^^Bli^ 
ficd;  (ni)>  Had  tiiiB  cufeuoMttAoe  0i^  Ibe  pri^eifial  bfpig 
aetUaU;  eimvioted^  Md  mndev  ^entcnw  of  ia3B^fi|)fir4MMPi» 
wmnofr  divetf;  the  bnii  o^-  their  rii^t  t^  tl^  Im^t  <^  t^ 
«^rii^(»)i  uniciis  the  defeodtolr  be  iiefuplly  op  bcMip^  ^ 
eKHmm  ddp  at  the  lime  ^  tbe  i^Pticm  b^ng  {w^  (f) 
WhflD>  hoitrereiv  the  defendeot  ifi^  in  the:  ^iipip#  990* 
HAf^ilb»  GiHurt  of  King'e  BeinA*  tbe  Coiu^t  of  C^oppiion 
Plew/irfaii  not  ioteiftrii  b^r  fi^amiog;  9-  In^Mf  owpvf  I9 
teke  him  0««  of  siu^b  eivftii^  i%t^ei?:  txt  bffVfi  b^mr  sW'? 

A^itiken  aontpu^  witt  e)M  be  gUPWted^  ^  b^Qg  up  9 
ktealie  eodfinedina/iHitaUelfOBpltal,  that  be n»e9  be^mr^ 
rendered^  (^  or  a- man  impregeed-iato^His-  Majesty^ft  ser- 


(kk)  Vide  post.  Part  III.  (/>  7  T*  R^  3fl6. 

(m)  1  Sharp  v.  SherifiF,  7  T.  R.  296.  Daniel  ^  Thoipp^n,  15  E^t>  V  • 
(«)  yei«pn'»Wr|ca?^,-S$tr|i.12ir.  . 

(o)  Fowler  v.  Dunn,  4  Burr.  203^;  Se^4  Via.  Ab»  267.  p).  2.  6  Com. 

(V>9<?9iifttt;.  {jbinnefyry  9  iBy)lp$«^|  2|9.  Qei^uipont  v.  l^urUU^ 

(q)  Pillgp.  J,  1^10%^  B<  &P.  Mjir.   Cfectefi.  PpU,  13  Ea^t.  3^5.   §c« 
Freeman  v.  Weston,  1  Bing.  Rep.  321. 
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By  ikct  or      Yic<^  3  (r)  or  a  principal  who  has  beefa  cominHted  to  Ncf^- 

^_^  ^^^  gate  by  the  commissidMrs  of  bankrupts,  for  not  satisfitu^ 

Habeas  cor-    torily  answering  questions  propounded  to  him  5  (9)  dr.  a 

der  prittci*     King's  debtor  confined  in  the  Fleet  mav  be  brought  up 

by  habeas  corpus y  issuing  frdth  the  King's  Bench,  to  enable 

his  bail  to  render  him  in  their  disdiarge  in  am  action  in-* 

stituted  in  that  court ;  (t)  but  sticfa  a  course,  it  is  to  be 

remarked^  cannot  in  general  be  pursued  when  the  de* 

fendant  is  in  custody  as  a  crown  debtor>  without  the  pre* 

¥iouB  consent  of  the  offiders  of  the  crown,  (u) 

To  enable  the  bail  to  move  for  a  habeas  corpusy  it  is  ^e^ 
cessary  that  they  should  first  justify;  (ar) 

When  the  defendant  is  in  custody  on  a  criminal  charge, 
this  motion  is  viewed  as  a  pi^eeding  on  the  crown  side 
of  the  court,  (y)  and  the  prisoner,  on  being  brought  up, 
is  in  all  cases  nominiMy  commil^ed  to  the  custody  of  the 
Marshal  or  the  Warden,  and  then  immcfdiately  after- 
wards removed  to  the    prison,  whence  he  has  been 
brought,  (z)    The  writ  may  be  sued  out  in  terqfi  or  in 
vacation,  and  may  be  made  returnable  :  immediately, 
though  it  is  i^cessary  that  it  should  be  tested  In  term. 
Of  the  man*       The  defendant,  whether  he  rendered  himself  voluntiirily 
dMi^^".    ®r  ^  taken  coerclvely  by  his  bail,  must  aUend  either  in 
cip^  court,  or  which  is  more  usual,  before  a  judge  at  his 

chambers,  and  the  court  or  judge  wilt  make  out  a  minute 
of  the  render  and  commitment^  and  deliver  the  defehduit 
to  the  tipstafT,  who  wilt  thereupon  convey  him  to  the 

(r)  Bond  V.  Isaac,  1  Burr.  339.  -     - 

,(»)  Taylpr's  case,  3  East,  232. 

*  (t)  Boise  V.  Sellers,  1  Stra;  641. 

(u)  Hodgson  V.  Temple,  1  Marsh,  166.  s.  c.    5  Taunt.  181.  503. 

•  (x)  Sharp  v.  Sheriff,  7  T.  R.  926. 

(y)  Fowler  v.  Dunn,  4  Burr.  2034,    Taylor's  case,  3  East  289. 

(ar)  See  Bond  v.  Isaacj  1  Biirr.  340.  Sharp  v.  Sheriff,  7  T.  R.  «26, 
Pame]  V.  Thompsop,  15  East,  78.  Hodgson  v.  Temple,  5  Tauiit.  181. 
6.  c,  1  Marsh,  166.    Freeman^;.  Weston^  1  Bing.  Rep.  221.     - 
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Kinr's  Bench  or  Fleet  prison.     Althongh  this  is  the  By  act  of 

the  partiei*. 

opdin»fy  practice,  it  is  not  absolutely  necessary  that  the  ^_^^^^_f 
defendant  should  be  taken  to  the  judge's  chambers  for  Of  *cmaiii» 

*      °  ncr  of  ren- 

(he  purpose  of  being  rendered,  unless  he  expressly  de*  denng  prin- 
sire  it  |  but  he  may  be  conveyed  forthwith  to  gaol,  "^  * 
under  a  commitiihir.  (a)  In  the  King's  Bench  it  is  a  nile^ 
that  the  state  of  the  cause  at  the  time  of  the  render 
should  be  entered  under  any  copamitment.  If  beferfi 
declaration  ^^  the  Mnn  swcm  to  on  the  arrest  ;*'  if  a.  decla- 
ration, has  been  filed  or  delivered,  then  to  the  sum  sworn 
to,  should  be  also  added,  ^^  declaaraiion  filed  or  delivered ;" 
ismejwned}  or  ^*  interlocutory  judgment  signed;'*  as  the  case 
is :  If  after  final  judgment  in  debt,  ^^  the  debt  and  do^ 
mdges  ;  '^  in  other  cases,  ^^  the  quantum  of  the  damages." 

In  the  Common  Pleas,  the  filacer,  attends  with  his 
book  at  the  judge's  chambers,  and  takes  the  render ; 
And  in  LAng  «.  Woodyer,  (i)  where  the  render  had  been 
made  on  the  last  day  of  :the  term,  that  court  directed  ib% 
exact  hours  of  the  surrender,  to  be  entered  by  the 
filacer,  in  order  that  it  might  appear  whether  it  was 
made  prior  or  subsequent  to  the  rising  of  the  court*  In 
either  court,  the  render  may  be  made  by  the  party  him^ 
self,  without  the  aid  of  an  attorney,  (c) 

.  The  plaintiff  is  presumed  to  be  ignorant  of  the  Notice  of 
render  until  formal  notice  has  been  regularly  served  upo» 
him.  An  adherence  to  this  rule  is  highly  salutary, 
as  it  prevents  the  introduction  of  conflicting  a® day jj% 
mid  the  admission  of .  constructive  notices,  froin  being 
made  available.  In  the  King's  Bench  it  is  expressly 
ordered,  **  that  where  any  defendant  shall  be  rendered 
into  the  custody  of  the  Marshal,  in  discharge -x)f  his  bail, 

: ^ ■ ' 

(fl)  Davis  V.  Fowler,  2  Chit.  Eep,  74.  ih)  Barnes,  09, 

(c)  Nethersole's  Bail,  2  Chit.  Rep.  99. 


jtOd^Tm 
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By  mof  the  Bttmttey  **  without  detey  jTiw  nMu  of  snfll 
^^J*^^  rattdtoff  ta  the  plaintiff  V  atlomejr,  andistodl  mabeafidMrh 
HoHce  of  tbeivo^  IwAMre  the  bail  ia  that  aelion  shall  be  d'aohacged  ; 
9Mi,  m  defiNite  tbemof,  airch  renc|ar  ahatl  be  toiA.  {i) 
Jknd hjK. T. i  Ann.  c.  1.^  if  th«  bail  bebni^aMlbf  acticsi 
of  deb  I;  upon  the  recogaiaance,  Ik^nupoii  notice  of  the 
faoder  being  giv&k  to  the  plaiatitf  or  kia  Momtj^  aH 
farther  proo^edings  against  the  balk  ebail  cease. 

In  construiDg  these  ndeey  it  baa  been  utti&>nnly  ddter«» 
mined,  that  the  eflfeot  of  the  render  is  not  absohitciy 
vitiated  by  the  omisaion  to  giyO  notice,  bol  that  it  u 
enfy    inehoate    f^id   iin|ieifecty   untU  nbtiee  haa  beea 
aetualiy  serred'^  hence  it  has  been  a^udgady  that  if  the 
prinoijMd  be  aulTend)9sed  mtthin  the  segnlar  ttta^  bnt 
Aie  bail  neglect  to  give  due  notice  ef  iUa  fad  to  ttie 
piaintiiT,  in  eonseqnence  of  whidli  he  prpceeds  againat 
ttem,  upon  the  baiUbond  or  recogiii»ince,>  thai  they  as^ 
eotiUed  to  be  relieved  upon  paynient  of  tfae^  caala  in^ 
curred  by  their  own  laches^  and  that  such  ndief  nuiy:  be 
eAMnined  even  after  judgment  has  been  signed  or  executaad 
kas  been  levied  agiitnst  the  bail,  ai|d  the  proceeds  of  dne 
exeeution  are  in  the  hnnds  of  tbe  sheriff;  (e)     te  in 
Hughes  i;.  Poidevin^  (/)•  it  wns  deckled:  diat  the  plniiitiff 
was  entitled  to  the  edsts  of  an  aetion  against  the  bail',  cam* 
iHenced  after  a  ratuvti  of  $um  est  Hmmiut  to  the  aapiOM  ad 
«al$9/bevendi«m  against  the  priticipal,  though  the  bail  lind 
f<endered  him  befom  the  expil^aition  of  the  eight  df ys:  ai^ 
lai^^v^  by  the  practiee  of  the  court,  afiier  the  return  of 


I  «i 


((f)  T.  T.  1  Ann.  Reg.  2.     See  R.  T.  33  Geo.  3.  3  T.  R.  368. 
Hsrfine  v  Henneitt,  3  B.  &>  P:  2$i2.  In  C.  P.  Tb^  Kiog  v^  tlie  Sbfoakf 
of  Lonaon,  1  Price,  331.  in  Exehequer. 

(c)  Anon,  6  Mod.  238.  Wild  w.  Harding,  8  Mod.  2ffl.  Lepine  v, 
Barrait>  8T.  R.  223.  Hughes,  v.  FoideTby  15  East  254.  ^Bae.  Ab.  4SO. 
428.    Harding  v.  Hennem,  3  B.  &  P.  262. 

(/)  15  East,  254. 


j(Wi\9<«HiiM^  wirti  Ibe  two  cul^qf.^wil^  wjiifik,  k  b^^U^en  ^^^^ 

jb^^Ki),  res|M5otively  r«q[^|r^  jt^^MHiitUi^  of  (|i$«49r  fliMiU  N«d«»i«f 

.1)^  »^ffn>  '^  ^hat  A^er .i^vi^  m^\m  tfU  ftirtfier  proenHl- 

ings  should  deteripinej  ^^t  .ft^eDe  ad^  s^Veittl  woBtit 

.pfi^^  i^  ^Uicb  ibe>preceding<)«($i«kHiiB  eUbfir  uppeftl-  to 

ty^ip  b^a  g^UAed  or  oviorriiled.    Tkiisi,  in  Smith  if. 

\^^^9  (s)  wd  ia  CresweUi).  Hmn^Wi  Has  raported  tto 

)ffiLV^  ^6011  h^klep,  ibut  ;|b(3  bnU^  j)«vtog  veiidered  ibeif 

j^r^ivcip^l  in  .twe^i$|Qc;pirdiP8f  to  Xbe  firaoti^  of  ihe  icpnit, 

<i^  ^titlfed  .to  yst^  the  .piocQedk^  in  fin  mtion  on  their 

j:c^Q^piz^9t^(^,  wit|»pul;  ^osts^tb^^^  tba  ytoio^iff  mH^hKKib 

4:Qn^mpnp^d.bi)»acti99  btAre  lie  n^^^erv^  wiib  n^ipe^qf 

)(b^  jre^0r*    But  with  Tofwoppe  to  ibe  lostn^ited  cmm^ 

it  may  be  proper  to  snggest  that.4b^  At^eirtiftB  of  ihe 

4;^iirt  ^^ms  to  b^^e  bfle^  .ei^iifinrely  ^onfincid  to  that 

i^^y  ^svJiiicb  prders^  that  all  p^>gii^ci4iiig6  ugauwt  the  ball 

j^l^U  ^«^  ^pp^  qotipe  pf  tb^  F«iid«r ;  413d  th^  tke  eoaib- 

Ii(^  j^^^rgi^ent,  or  ;i4^  pfmrt  in  giving  j«id|gnie«t^  did 

im>(;  |^«^  t^  the  K^  ^n$t^jw^9(€)d#  wbiob  direcm  tUt 

Wtil  i;e^ar  f^c^  baft  be^n  giyien  the  render  is  (to.  be 

c^ig^d^ied  a  nuUMy*    TM«  <¥^)iMiW  <tf  ^uthoniks  has 

ofligUia;^  partly  ftpip  4^ ^pwter  bttrfng  bieenconsiderafl 

99  ^i;fi^t  wiJ^b^iM^  ooi^hcq,  f^pd  parMy  ^^nu^q  tbe  imrda, 

^<  aiQud  tb^^a  ;p<M¥r^  4b^!^  ^U  >rtft^  pniosfyiMga  <dkaS 

c^^"  JUan^g  b^fn  qomtfu^  as  neatejotoig  the  court 

Iir9fn  ciHi^eUi9g  tbe  h^  to  ppNy  tb^  oials;  baoause,  se-^ 

jQp)^9g  3Uf:]^  a  payn^e^t  WQuW  b^  ia^OMBg  a  new  ^qndi*- 

tion  upon  the  bail^  contrary  to  the  express  la|ig]ua9&  ^ 

tbe  rpl^.    It  luigbt^  howe?er^  10  an^w/er  to  tbese  objec* 

tions^  be  fairly  contended,  that  the  words  "  no  further  pro- 

ceedingSy'  rather  convey  an  idea  that  no  new  step  shall 


(fi)  16  East,  168.  2  ChU-  Hep.  100  s.  c 
(A)  1  M.  &  S.  742. 
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be  taken  by  the  adverse  party  against  the  batt^  than  in- 
terdicting the  court  from  imposing  such  terms^  with  re- 
gard to  the  costs,  as  justice  and  equity  dictate.  The  dis- 
tinction may,  perhaps,  be  concisely  stated  to  be  between 
the  act  of  the  plaintiff  and  the  act  of  the  court. 

In  argument,  it  has  been  suggested,  (i)  that  though  the 
plaintiff  is  not  at  liberty,  according  to  Smith  v.  Lewis, 
and  Creswell  v.  Hem,  to  require,  as  a  condition  of  staying 
proceedings,  that  his  costs  shall  be  paid,  it  is  still  open  to 
him,  according  to  Hughes  v.  Poidevin,  to  apply  to  the 
court  by  a  seperate  motion  for  the  payment  of  the  costs; 
but  this  method  of  proceeding  would  be  obviously  im- 
proper, because  it  would  be  within  the  rule,  as  being  a 
new  step  by  the  plaintiff,  and  be  open  to  the  objection  of 
unnecessary  circuity. 

But  whatever  doubts  may  exist  as  to  the  liability  of  the 
hail  to  costs,  when  no  notice  has  been  given ;  it  is  per- 
fectly clear,  that  if  the  plaintiff  proceed  after  due  notice 
of  the  render,  he  does  it  at  his  peril,  the  rule  of  court 
having  luiequivocally  declared,  that  on  such  condition  all 
further  proceedings  shall  cease ;  {k)  and  if,  under  such 
^ntcumstances^  the  plaintiff  were  to  proceed  in  his  action, 
l)ecause  no  tender  has  been  made  to  him  of  the  costs  in- 
isurred,  nor  any  rule  obtained  to  stay  the  proceedings, 
the  subsequent  steps  in  the  cause  would  be  irregular. 

If  the  question  of  costs  depend  upon  whether  the 
plaintiff  knew  that  the  defendant  was  in  custody ;  it  wiU 
be  presumed  that  be  did  not,  where  no  notice  has  been 
giypa.  (m) 

The  preceding  observations  are  of  course  confined  to 


(t)   1  M.  &  S.  743. 

(A)  Byrne  v.  Aguilar,  3  Xast,  306. 

(m)  HiurdiBg  v,  Uennem^  3  B.  &  P.  ^Z%. 


(Old. 
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proeeedings  against  bail^  by  action  of  debt  \  for  where  ^r  ^^^ 
the  remedy  adopted  is  by  writ  of  sci.  fa*  no  costs  are  pay-  v^^iv'i^ 
able^  unless  it  be  after  plea  pleaded^  or  joinder  in  d&-  ^^^  ^ 
murrer.  (n)  . 

The  notice  of  render  need  not  be  served  before  the  ris* 
ing  of  the  court,  on  the  day  on  which  the  render  is 

made,  (o) 

In  the  King's  Bench,  it  has  been  already  shewn,  that  the  AlfBdtTit  d 
rule  of  1  Ann.  directs  an  affidavit  to  be  made  of  the  service  ^l^^ticTof 
of  the  notice  of  render ;  (p)  but  this  document,  it  would   '«»^^'- 
appear,  is  only  requisite  for  the  purpose  of  obtaining  the 
bail-piece  from  the  judge's  chamber,  to  have  an  exone^ 
retuT  entered  on  it,  and  not  essential  to  a  perfect  render.(9) 

In  the.  Common  Pleas,  an  affidavit  of  the  service  of 
notice  is  not  required,  (r) 

After  the  render  has  been  effected,  and  due  notice  ErofMradcr 
{flven^  the  next  proceeding,  in  order  to  complete  the  dis-  \^^  '^* 
charge  of  the  bail,  is  to  enter  an  excneretur  op  the  bail- 
piece,  in  action  by  bill  in  the  King's  Bench,  or  in  the  Ex- 
chequer;  or  in  the  filacer's  book  in  the  Common  Pleas^  or 
in  actions  by  original  in  the  King's  Bench ;  for  until  such 
entry  has  been  made,  the  responsibility  of  the  bail  con^ 
tinues  undiminished,  although  the  defendant  be  in  actual 
custody.  («)  But  where  the  attorney  omitted  to  get  the 
exoneretur  entered,  and  proceedings  were  subsequently 

(n)  8  &  9  Wm.  3.  c.  1 1.,  et  vide  ante,  p.  386.,  and  Byrne  v.  Aguilar, 
S  lEa&t,  307,  8.  (o)  Wiggins  v,  Stephensi,  5  East,  533. 

(p)  SeeST.  R.  368.  8T.R.223. 

{g)  Rex  V.  Sheriff  of  Middlesex,  2  B.  &  A.  607.   1  Chit.  Rep.  359. 

(r)  C.  P.  Imp.  6th  cd.  502. 

(s)  R.  £.  1  Ann.  Reg.  2.  Fitzgerald  v.  Clanrickard,  Comb,  263. 
Wua  V,  Harding,  8  Mod.  282.  Anon,  id.  340.  A.  sued  B.  in  three  ac- 
tions, and  he  put  in  three  bails;  the  plaintiff  recovered  in  all;  the 
defendant  rendered  himself,  and  one  of  the  bails  entered  an  exonereiur 
on  the  bail-piece.  Per  ctariam.  The  rendering  b  a  discbarge  as  to  all, 
but  is  not  complete  as  to  all,  till  all  have  entered  an  exoncretur  thereon. 
Williams  v.  Williams,  1  Salk.  98,  The  King  v.  the  Sheriff  of  Bssex, 
5  T«  R.  633. 
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By  act  of     ht^  {tgdikisl  Ae  b»H,  the  court  net  aside  the  prbc^^dfbrg^ 
l^^'^  upon  p^lfitixt  6(  tfeiB  costs'  inctlrt-ed  by  the  omisslohv  and 


Eamei-etur     ordered  ail  earonef^iur  to  he  eMttedi.  and  flie  baH^pfec^tky 

aAer  render. 

be  filed,  (f)  So,  where  that  document  had  been*  regularly 
dieilvered  to  the  platotWP's  attorney  to  be  fllfed,  ahd  he 
neglected  tso  file  i%  the  Cotirtf  determined  that  the  plaWi*^ 
tiff  could  not  afterwards  proceed  against  the  baiV  jR^rWitilV 
of  Enexme^'etUr.  (k) 

tt  i^ppears  a^oipyettme  to  Have  been  thought  a  net^iry 
pi^occfeding  to  completie  the  i^ender,  that  an  entry  <)f^  the* 
cwrtmiftitur  should  be  madr  in  the  Marsti^K^  bo6li,  k^pt 
iii' the  Ring's?  Bench  ofBee ;  (x)  hut  it  has-been  sihtie  Sld- 
jtidge<li  in  several  cases,  that  the  Marshal'^  bbdtiirof  n6' 
awthOfrty^  and  merdy  desfgtied'fbr  his* own  Cofavetfielitie, 
to  enable  him  and  the  suitors  of  tire  cotlrt  xtith'  greatW 
flilsili)^  tOaseertain  What^  persons'  are  cbargefd  hi  cftts- 
tody }  (f)  and  it  is  now,  therefore,-  clearly  settled,  thattHe 
ent^  cf  the  render  atid  commUiitur  in  tHe  i/tariBA^ 
hMk^^isnot^esdentiat  dlhei' t6  complete  tlif^f  ekohtriMtfti 
OP  *fe  bail,  or  to  dtseharg^e  the  sheriff,  {iii) 

Befbre  dlwnifesiBgthes^fbject  of  render,'  if  iiikyl]/i^t»^- 
ftil  lo-mbjoih  a  concise  statement  of  tlie  practifcaP 


''"'"*  "  ' ■   '  '' '  '•  ^      •  ■    ■  -■■■■■  — ^  ■  ^  ■ ,- .  ^ . ., ^ . p  ,>  >^j^^x^ 

{t)  Sayer,  7.  Bond  t^  Isaac,  1  Biinr.  4m.  In  W Mi  vi  BMk^;, 
8  Mod.  282.,  the  question  was,  whether  the  principal  had  surrendered 
himself  befcrtne  the  return  of  the  second!  sci.  fa. ;  andlfcfecotirt,  in  tSbrr 
case  determined,  that  the.Lest^dence.of  the  tender-wai  the  Im>U  pieoe; 
and  that  although  the  defendant  may  have  surrendered  himself,  and 
have  given  notice  of  this  event,  he  ought  to  pay  the  costs  until  theb^U 
piece  was  actually  marked ;  for  the  plaintift  is  to  take  notice  of  the 
exonereiWy  and  not  of  what  the  attorney  for  the  plaintiff' may  have'  told 
hirti.  Vide  1  Tidd,  313.,  where  it  is  said  fliat  the  court  will  not  order 
an  exoneretur  to  b& entered  on  the  bail-piece,  upon  paying  the  costs  that 
have  accrued  subs^equent  to  the  render. 

(u)  Manning  t;  Turner,  8  Mod.  281.  Knight  v.  Winter,  Bernes,  68^ 

<*)  Wdfeon  V.  Sutton,  1  Salfc.  272.  1  Tidd,  6th  ed.  313. 

(y)  Uhwiti  ».  Kirchoffe,  2'  Stra.  1215:  Hutcbins  v,  Kenrick,  2 
Bfert'i'.lO*^*  2  S^ll.  126.  Kiiigt?.  Sheriff  of  Middlesex,  2  Smith,  243. 
.  (»)  TheKing.v.The  Sheriff  of  Middlesex,  .2  Bl  &  A,  60^.  1  GJait. 
B*fp.  SSd'i  s.  c* 


CHAS.  XIV.]  tflien  BaU  art  discharged.  4 Id 

(ftf  epterinr  Ihci  «iHNt^rotnr.    ift  adiotus  by  bill  ki  Ibe  By  set  of 

the  Mities. 

Kiag^ft  B^Mh,  the  affidavit  of  s^rriofs  of  notice  of  render  v^JL/^i/ 
k  Jsii^B^ped  to  tb^  judged  d«i*k^  er  officer  who  has  the  ^^^^^ 
bafi-pl^eft)  hMy  in  telon^  giT^ft  the  bnAKt'iece  to  the  de- 
fendant's attorney,  retainiiig  the  affidavit  as  bis  voucher. 
The  bail^pieoe,  add  certificate  of  the  tiiMlalr  that  the 
4efelKlant  k  in  custody,  is  then  taken  to  the  master,  who 
enters  an  e:tonepetur  upon  the  batl- piece,  redeiving  the 
cfrrtiifirnte  afs  evidence  ef  bk>  atuboirfty  to  make  the 
entry.  In  actions  by  erignal  the  praelice  is  similar, 
eacdept  that  the  t^i^limt  df  the  ser^ise  ^  netiee  is 
filed  ^idi  the>  clerk  k)£  the  lutos,  and  Ibe  cercifUsate  of  the 
lipiUff  i|  takeii  to  iixe  filadec  with  whom  the  bait  \«%s  ptit- 
in^  ins^ad:  of  beilig  delsvc9ed  to  the  jooeBter.  In  the  Com^ 
sHtai  P4ea9j  tim  ecmtereter  is  entered  in  die  filacer's  boob, 
at  the  lime  of  making  the  render  at  the  judgdfs  ehftm^ 
iMrs^  * 

Tiie  pvqper»cettrae  of  pxoeeetftog  when  a  mtsnemer  hae  Bv  misnomer 
taedD  eo^iOMlted  has  bete^  atea^ly  Ailly  pointed  out  andi  ^^^^"''~ 
diaeusaed  s(ii).  it  wilt  the9efiiffe>  suflloe  in-  th&  place  merefy 
to  ascDtien  the  easp.  of  Clark  e.  Baker)<4)  tn^  whieh  it  was- 
diScidni  tibitf  haii' who  baiie  entertd  fciCo  a  r^eognieailce 
l[or  the  defendant  by  his  right  christian  name,  and  by 
vhidi  name  he  has  been  declared  against,  cannot  after*- 
^a^rd^  object  tOi  bis  baving  been  inisdescribeU  in  the 
originali  writ  and  affldnvH^  to  hold  to  bail. 

If  the  plfiinti^^  do  not  4eclarie  against  the  defendant  By  not  de- 
within  the  period  limited  for  that  purpose,  and  the  cause  ^^^ '" 
be  consequently  out  of  couet,  the  bail  are  disdiarged,  and 
an  exonerstur  may  be  entered;  (d)  and  from  Boulcot  v. 


■f^" 


(a)  Ante,  888. 

(J^  SSEast;  975.  See^  Knight  Vi  "Dots^,  i  B.  fc  B.  48.  3  B.  Moore, 
305.   Croft  V,  Coggs,  8.  c.    Christie  v*  Walker,  1  Bing.  Rep.  ^s. 

(d^  Syke&t>.  Bmiwens,  2^«R.4!d4.  In  the  CMnmon  Pleas,  vrhether 
the  defendant  is  in  custody  or  not,  and  theugh  the  plaintiff  may  be  in 
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&7  act  of  Hughes,  (e)  il  seems^  thai  where  there  has  been  great 
V  j-^^  /  and  unnecessary  delay  in  proceeding  to  trial^  the  bail  wUI 
fiy  not  de-  \^  entitled  to  be  relieved  on  their  own  application^  tiiough 
time.  the  court,  under  such  circumstaiices,  have  refused  to  dis* 

cliarge  tbem  at  the  instance  of  the  defendant. 

By  deciara.       The  declaration  ought  in  general  to  correspond  with 

fnmwia!^   the  numbers  of  the  parties  named  in  the  process,  and  any 

variance  in  this  respect  will  afford,  sufllctent.  ground  for 

setting  it  aside  $  (/)  yet  such  an  irt*egularity  will  not,  it 

seems,  entitle  the  bail  to  an  exon/ereiUTy  and  the  plaintiff 

will  be  at  liberty  to  declare  de  noco;  (g)  and  in  Kerval  r« 

Fossett,  (h)  the,  Court  of  Common  Pleas  decided,  tbat 

upon  a  bailable  capias  against  two  defendants,  with  a 

clause  of  ae  e/iam  against  one,  and  affidavit  of  debt  against 

another,  the  plaintiff  might  regularly  declare  against  the 

latter  only. 

But  when  the  process  is  to  answer  the  plaintiff  in  a  speetal 

'   character  or  right,  he  cannot  declare  generally,  as  if  the 

process  be  qui  tarn,  or  as  executor,  or  as  assignee  of  a 

bankrupt,  (i)  the  declaration  musteorriespond  with  it,,  and 

a  deviation  from  this  rule  of  pleading  w^mld  discharge 

the  bail5(fc)  and  when  bailable  process  is  sued  out  to 

a  situation  to  declare,  as  where  he  is  proceeding  to  outlawry  against 
one  of  two  defendants,  the  cause  is  out  of  court  if  he  doeffnot  declare 
before  the  end  of  the  second  term,  or  obtain  iurther  time.  In  the 
King's  Bench  a  plaintiff  must  declare  within  twelve  months  aAet  ^e 
return  of  the  writ ;  if  be  does  not  deliver  his  dedaration  widiin  two 
terms,  a  non  pros  may  be  si<rned ;  but  if  it  be  not  signed,  the  plaintiff* 
has  the  year  to  declare  in.  Worley  «.  Lee,  8  T.  R.  llg*.  Penny  v,  Har- 
vey, 3  T.  R.  123.    See  Mara  v.  Quin,  6T.  R.  7. 

(e)  1  Chit.  Rep.  281. 

(/)  Rogers  v.  Jenkins,  1  B.  &  P.  383. 

(jg)  Lewin  w.  Younger,  4  East,  589.  Christie  v.  Walker,  1  Bing.S06. 
Thompson  v.  Cotter,  1  M.  &  S.  55.  Stables  t;.  Ashley,  IB.&F.  49. 
Forbes  V.  Phillips,  8  N.  R.  98. 

(A)  7  Taunt.  458.     Moss  v.  Birch,  5  T.  R.  722. 

(t^  The  Weavers'  Company,  v,  Forrest,  2  Stca.  :1232,  Casning  r. 
Davis,  4  Burr.  24 18. 

(k)  Douglas  V.  Iriam,  8T.  R.  41d.  Vide  6.  B.  Moore,  66.  3  6. 
&B.4.s,>c.  (0  W* 
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answer  the  plaiQtiff  in  bis  own  riffht.  and  he  declares  as  By  act  <)f 
octiBg  in  a  representative  character,  the  court  will  order  <^i,  ^mmf 
«  commoa  appearance  to  be  entered,  leaving  the  plaintiff  ^j/^*"* 
at  liberty  to  proceed  upon  hid  declaration,  (m)  cowespoiKi- 

Hie  declaration  must  also  correspond  with  the  cause  writ. 
«ad  form  of  action  in  the  affidavit,  and  the  ac  etiam  part 
of  the  Iqfitut,  or  other  process,  or  the  bail  will  be  released 
from  |;heMr  liability  $  and  tiie  court  will  not  allow  the  de- 
clai'atipn  to  be  amended,  so  as  to  recharge  the  bail,  (n)  a^ 
if  tbe  wrU  be  in  an  action  on  the  case,  and  the  declaration 
in  debt,  (o)  or  vice  versa^  (p)  or  the  writ  be  in  assumpsit 
and  the  declaration  in  trover, (9)  or  the  writ  be  upon  a  biH 
of  exchange  and  the  declaration  in  covenant ;  {r)  but  a 
variance  in  the  amount  of  the  debt  between  the  ac  etiam 
pari  <^  tbe  latitat  and  the  declaration,  cannot  be  ol^ected 
to ;  («)  though,  if  no  sum  whatever  be  inserted  in  the 
ac  etiam  part  of  the  writ,  the  proceedings  will  be  irxer 
gular.  10  » 

If  the  amount  sworn  to  is  under  40/.,  an  incongruity 
between  tbe  fonp  of  action  in  the  ac  etian^  and  the  dcr 
dilation  is  immaterial*  («) 

In  the  King's  Betech,  when  the  proceedings  are  by   bj  vtime 
special  originaK  if  the  venue  be  not  laid  in  tbe  county  into  ^^  b'r^ht 
which  the  original  was  issued,  the  bail  will  be  entitled  tq  county 
an  expneretwr;  {x)  but  in  the  Common  Pleas  their  liability 
continues  un^ected,  notwithstanding  such  a  variance,  (y) 

(m)  HaUy  v.Tipoing,  3  WUs.  iSl. 

(fi)  Levettt;.  Kibblewhite^  6  Taunt,  483.  S  Mai«h,  185.  s,  c. 

io)  Levett  v.  Kibblewhite,  6  Taunt.  483.  2  Marsh,  185.        (p)  Id, 

Of)  Teth^rington  t;.  OouldiDgy  7  T.  R.  80.  See  1  H:  Bi.  310. 
Cowp.  455. 

(r)  De  la  Cour  v.  Read,  9  H.  BL  278. 

it)  Taring  v.  Jones,  5  T.  R.  402. 

(/}  Davison  v.  Frost,  2  East,  305. 

(«)  LoGkvood  V.  HUl,  1 H.  Bl.  310.    ^  Saund.  52.  (a), 

(x)  Yates  V.  Plaxtop,  3  Lev.  235.  2  Viner's  Ab.  507.  J  Bac.  Ab. 
«15.  R;  £.  2  Geo.  2.  K.  B. 

(y)  Imp.  Pr.  C.  P.159}  160.  R.  H.  22  Geo.  3.  C.  P, 

2b 
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By  not  ob- 
taining 
judgment 
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principal. 


Bmi  m  Common  Law  Actions.  [bart  i. 

Hie  neoeidty  of  the  dodatfation  bdJDg  ocqiskileBt  with 
the  affidavit  to  )iol4  to  bail,  and  the  eonseqveaces  of  a 
material  mariame,  have  been  6tat»i  in  a  fonncr  ehap- 
ter;(a)  ihoiigb,  ia  addition  to  wJaat  ii  theee  meiMimed,  it 
may  be  proper  to  notiee,  that  after  a  plea  has  been  de- 
maiided^  and  time  to  plead  obtained^  it  b  too  iats  &r  tiw 
defendant  to  movie  for  an  #Mfi<r«fta-,  on  t^^  ground  of  a 
variance  between  die  ceiwe  of  action  6^ted  in  «he  afida- 
vit^  and  that  described  in  the  declaration^  (A) 

That  advantage  may  be  talsen  of  a  Ta^iance  betfreen 
llie  affiklavit  of  debt^  and  the  deelaralion,  the  form  of  the 
nde  obtained  for  tliat  porpose,  must  be  ^^  on  FeadiBg  the 
aflMavit  and  deelaration,''  &e.  (c) 

if  judgment  be  not  regalarly  obtained  and  signed 
against  the  principal^  or  the  principal  pay  the  deht  and 
costs,  the  bail,  of  coarse,  are  divested  of  all  UabiHtyf  and 
upoia  the  former  ground^  it  has  been  laid  down  as-  an 
established  rule,(d)  that  if  the  cause  be  referred  to  uln^ 
tratioD,  the  bail  are  dischai^ed,  unless  a  verdict  be  taken 
for  tlie  ^in^ff ;  hence^  it  is  advisable^  before  consenting 
to  a  reference^  to  ascertain  whether  there  are  any  ba3  to 
the  action  or  not. 

When  a  verdict  is  taken  by  consent,  subject  to  Ae 
award  of  an  arbitrator  as  to  the  qfucmftem,  judgment  can- 
not beeigned  for  the  amount  of  the  sum  awarded,  with- 
out fivst  obtaining  liie  usuid  rule  for  signing  judgment ; 
and  where  judgment  was  so  aignod  againfMb  the  psinQipal, 
without  such  rqle^  and  the  plaintiff  proceeded  to  execu- 
tion against  the  bail,  after  procuring  a  return  of  non  tst 
in'oenim  to  a  ca.  sa.  againaj;  t^e.  prin(C^palj  and  n  return 


fr 


■**• 


Jl'Uial. 


TTTTP 


T-T' 


(a\  Ante,  p.  150. 

(6)  Knisbt  v,  Doriv;  1 B.  &B.  48. 3  B.  M(k>re«  305.,  in  Ibtecase  «k 
Gbart  nidi  the  defehdant  ought  t& faave'esi^edat  the  eailiest  mooHeiit. 

(c)  Wilks  V.  Adcock,  8  T.  R.  S7.        ^^ 

(d)  8  Saund.  7S.  b.  n* 


cilAP.  Kiv.]         When  Bail  ate  SisehatgetL  A\^ 

tf(  tw^fMUi  to  two  wmt  4t4cite  fit^iM  ftgMMt  lAi6  ^i>   ^  «<^ 
tbe  eowt,  tLp<m  applieaMbn  ef  the  hAV,  &tiA  ih/e  ptitt^  K^t^^m^ 
cipftl,  adjudged  tbait  they  tvwe  etitUI^  to  hh  relieved  J^|^^. 
ftofn  such  judgment  against  lAne  |>i1h<^p8l,  and  its  ootide^  judtment 
qoeneed  againeft  the  bailj  upon  tfa  afidavit  hy  theiu,  that  pnnciptL .  - 
tUeyimd  aotiotfee  of  sucbfadgment  till  the  writ  of  M^« 
issued  agaiAst  the  bail,  wh^  tbey  appliM<  40  vaoaioe  tlN$ 
pmceediiigsi    Btit  the  IsovffI  decided  tba«  tb«^  could  o^ 
$€%  a^detbewrit  of  <^,  ea.  against  fHie  .bail,  ovi  aecfMnt 
of  sueb  irregularity  }a  tjhe  judga^ent  against  the"  priMU 
pa),  trbile  such  judgment  r^inained  !n  for^ie^  ^e) 

But  where  the  plaiMM;  having'  fitted  -n  bDI  in  £qiAty^ 
and  arrested  the  defendant  in  tbe  Court  of  Coumkm  fleBA; 
ftr  the  sanie  cause  of  a<Ai6^y  had,*  in  coAse^^Mce  of  an 
ordei"  out  of  Cbakicery  fot»  iJiat  ptfkpose,  ^ected  to  p^kie^^ed 
ift  EqfuMy ;  tbe  court  refiised  to  discharge  the  bail,  btrt 
left  diem  tOr  move  to  si^t^  a!4de  any  proe^dhig^  whi^ 
mi|^  be^adopted  against  ifteui'.  {/) 

The  prfheipat  being  tdXs^  Ifitt  cxeettHhit,  wHl  entMe  thid  b^  taking 

bail  to  be  exonerated  from  tteit' Ka6?Hty:(|r)  Anditha^  S^tSn?* 
been  conceive,  fliat  if  the  plaintfAT,  Ihstead  of  snliig  cmi 
a  ccr.  sa.  isstte  aJZ.  Jh.  or  elegit  against  the  property  of  th6 
principal,  the  same  consequences  tvouJfl  arise  5  but  this 
optniott^  it  Has  been  sheM^,  is  unliable,  as  it!  faasbeeri 
determitted  Ihiat  suing  out  a  JE.  Jh.  against  the  prifoct{ial 
is^noAschat^  of  the  baU,i!mlei^s  the^.jb.  be  actually 
executed,  ahd  lihe  debt  and  costs-levied  undei'  it;  (A) 
As  it  is  a  settled  rule  of  law,  that  any  act  of  the  party  «d 


(0  %3r^^rd  9.  RitbttDS,4  £ftM>^O0. 

C/)  Horslcy  v.  WaUub,  ^-ttalBh,  540.  7  Taiittt.  9Sii.  i.ci  - 

{gy  Higgbii^  due,  Cro.  Jttte.  dtO.    Gee  '^.  Fafte,- 1  LeV;  9S5»  1  Sid. 
339.  s*  c.  .  .■        '      * 

(A)  MS.  E.  1820.  cited  1  Arohbold'i  PfaC.  Ad*.  IS.    Mafiftiitg'^  tx. 
Prac.  p.  472. n.  (r)  et  ante aS6.  •'         *  ^ 
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Bjact  of  ^hom  a  collateral  security  is  giveoj  wbich  conduces  to 
v.^»v^^^  increase  the  risk  of  the  surety  or  defeat  his  remedy,  shall 
u^  a^ul  vacate  the  contract^  (a)  it  follows,  that  from  the  analo- 
rity  from  g^ug  ^^^  relative  situation  of  bail  and  principal^  that  any 
dpai.  indulgence  shewn  by  the  plaintiff  to  the  latter^  without 

the  consent  of  the  bail^  which  puts  them  in  a  difEerent 
situation  from  that  in  which  they  placed  themselves  by 
entering  into  the  recognizance;,  would  confer  on  them  a 
right  to  relief,  (ft)  This  doctrine  was  first  introduced  in 
courts  of  equity,  and  is  founded  upon  the  principle  that 
every  surety  has  a  right  to  come  into  a  court  of  equity 
and  require  to  be  permitted  to  sue  in  the  name  of  the 
original  creditor. 
Bjr  taking  a  Prior  to  the  establishment  of  this  ruie,  it  had  been  de- 
termined that  the  bidl  were  not  released  by  the  piaintiflTs 
accepting  a  cognovit  firom  the  principal,  unknown  to  the 
bail«(l)  In  accordance  mth  this  opinion,  where  the  defen- 
dant in  the  action  gave  a  cognovit  for  the  debt  and  ooBts^ 
payable  by  seven  instalments,  and  after  the  bail  were  fixed 
an  act  passed  for  discharging  insolvent  debtors,  in  custody 
for  debts  due  at  a  certain  day  prior  to  the  bail  being  fixed, 
at  which  day  three  only  of  the  instalments  were  payable ; 
and  afterwards  the  principal  was  discharged  under  the 
act^  when  only  two  more  of  the  instalments  had  become 
due ;  yet  held  that  the  bail  were  liable  for  the  whole  cour 
demnation-money,  the  entice  debt^  qua  dejbt  being  due 
instanter,  with  a  stay  of  execution  only  for  certmn  por- 
tions at  certain  times*  (m) 


cognorit. 


(»)  See  2  Bro.  Ch.  C.579.  SVes^Jun.  549. 6Ve8.JuQ.  809.  SMerv. 
S72.  3  B.&P.  61.  S  id.  366.  Doug.  S47.  8  Campb.  185. 10  East.  1S3. 
S  M.  &  S.  39.  4  B.  Moore,  153.  Holt»  N.  P.  C.  84. 

(*)  Bowsfield  «.  Tower,  4  Taunt*  45T.  MelviU  v.  Glendimoe. 
7  id.  126.  «tu««u6, 

(/>  Hodgson  V.  Nugent,  5  T.  B.  277. 
{m)  Shakespeare  v.  PhiUips,  8  East,  433. 
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And  even  since  the  doctrine  of  giving  time  to  tlie  prin-  ^J  *^^ 
cipal  has  been  folly  understood  and  defined,  a  cognovit  v^^^v^**^ 
from  the  principal,  without  the  consent  of  the  bail,  where  ^1^1^  ^ 
it  is  agreed  that  judgment  is  immediately  to  be  signed ;(ti) 
or  where  the  debt  is  payable  by  instalments,  within  the 
time  in  which  the  plaintiff  would  have  been  entitled  to 
sign  judginent  and  issue  execution,  had  he  gone  to  trial 
in '  the  ordinary  course  of  proceeding,  (o)  would  not  dis* 
charge  the  bail;  but  when,  from  the  terms  of  the  cog* 
novit  an  extension  of  time  bevoud  that  in  which  the 
plaintiff  might  have  gone  to  trial  in  the  original  cause,  is 
granted ;  or  where  the  payment  of  one  or  more  of  the  in- 
stalments is  postponed  till  after  the  period  at  which  the 
plaintiff  could  with  diligence,  and  according  to  the  prac- 
tice of  the  court,  have  judgment  and  execution,  the  bail 
will  be  exonerated,  (p)  ) 

The  express  consent  Of  the  bail,  thl^t  a  cognovit  shall 
be  taken,  and  time  granted  to  the  principal,  will  of  course 
prevent  them  from  taking  advantage  of  such  an  indul-* 
gence.  (q) 

It  i&  no  ground  for  setting  aside  a  judgment,  when  it  Bj  accq)t- 
has  been  signed  against  bail,  that  the  plaintiff  has  ac-   ^^y^,  * 
cepted  a  composition  from  the  defendant,  and  postponed 
the  execution  of  a  ca.  sa.,  which  had  issued  against  him, 
though  such  an  arrangement  may  have  been  entered  into 


(n)  TheKioev.  The  Sheriff  of  Sumy,  1  Tsunt.  159. 

Ip)  Croft  V.  Johnson,  5  Taunt.  319.  1  Marsh,  59.  s.  c. 

Ip)  Bowsfidd  v.  Tower,  4  Taunt  455.  Croft  v.  Johnson,  5  id.  319. 
1  Marsh,  59. 8.c.  Thomas  v.  Youn^  15  East,  616.  Melvill  v.  Glen- 
dining,  7  Taunt.  186.  Fanner  v.  Tborley,  4  B.  &  A.  91.  It  would 
be  very  extraordinary,  that  if  the  plaintiff  parted  with  the  power  of 
taking  the  defendant  until  default  made  in  payment  of  the  install 
ments,  the  power  of  taking  him  should  still  subsist  in  the  bail, 
that  power  is  entirely  derivea  from,  and  dependant  upon,  the  power 
of  the  plaintiff  to  take  him.    Per  Heath,  4  Taunt.  458. 

(9)  Bowsfield  V.  Tower,  4  Taunt.  455. 
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By  act  of     wtthcAit  tsbe  Iswiwiaigt  or  ood^«I  of  Aq  htttt.  (r)    Th^e 
is  a  nJOffcerial  difiiisotiQa  beiweea  Iht  ctses  h^obi  eog- 


thepaxtic 


biU  or  note. 


By  accept*    hqyH,  parsbte  by  imtalmtal$>  wmI  tke,  pf^ssnl  decvkai ; 

ins  arcocn* 

pontion.  i^  the  foTuet ;  Ihe  judgmea t  ucL^xcffUtioii  are  suspended ;. 
ia  the  Iatl»r,  Hie  plaintilf,  by  reiaiUipgf  his  kgal  diligcatce^ 
does  not  faar  tkebaUfirotn  surrendciring  tkeir  pmcipalat 
day  mooMsil ;  the  plabsliff  bas  nsrer  disarmed  bimseif^ 
be  has  imer  p\it  bunself  m  siicb  a  skualaaii  that  ha 
^ight  not  at  aU  tkaes  proceed  with  his  adoon..  (Jj 

By  uking  a  8o  ixh  the  casfi  of  MeltiU  ti.  GlendiaiBg^  {t}  it  was 
detemmied  that  Ifae  circiimataBcse  of  the  pluntHF  bar* 
i^  received  bills  of  exchangfi  from  ihe  priacipa)^.  nder 
an.  afgreement  Ibat  be  diould  ndt  be  prechided  fipoas 
pcooeedihg  iq  the  aetion  duting^  tbaioterral  batween 
the  givii\g  the  biUs  and  their  B^rinag  ^  matudty^  did 
not  discharge  the  bail ;  though^  wl^ere  the  phiatiff  bad 
tiibea  biik.  of  excbange  fiom  the  deimdatttv  ,ta  which 
8  saorety  was  a  p^rty  ftr  payment  ef  the  debt  1^  iBseoi^ 
mieiits^  die  eoisrt  ordered  the  prboeedlngs  .against  the 
bail  to  be  stayed,  on  the  ground  that  as  the  ({f^sisdaBt 
Uadrprociu^ed  a  suvety  to  accept  tnHapayabtabgrinslal- 
nseats  at  a  fbture  day,  he  hi^  pueabased  tba  priTifage  of 
being  esefap*  from  persobai  intovinptibib  (y) 

.  4ir>  Brii^kvcood,  v.  Ajii|is&.  5  T^nnt  OtV  1  Uaic^i.  9M  s.  c. 
(0  terGibbs,  C.J.  id. 
(t)  T  Tarait  126. 
(i«)  Willison  %,  WhitokfT,,  7  TwfH^'^  5* 
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«      » 


CHAPTER  XV. 

OF  THB  RrCTHTS  Ot  TH«  BAIXr  AGAIKSV*  THBllt  t^RINaPAL, 
AND  AGAIKSr  BACb  OrnKR^  Al^D  OF  A  SUAlBTY'i  RrCHl* 
AGfAlN^  m%  BAtL. 

Whbn  Ih6  accurate  and  regular  mkntier  ht  which  the  Agdast  the 
proceedihg^  have  been  eondacted  predlud'e  tlie  bail  froitf  principal. 
ftt^ilibg  f bems^Wee  of  aBy  6f  the  greoiids  of  disebargie 
enoffierated  la  the  immediately  p^ecediog  chapter^  tbej^ 
wilt  of  Cbiirse  be  compelled  to  fatfil  the  condition  of  «h« 
recogmzaoee,  by  paying  the  amount  stipulated  in  tha'ii 
security,  (a)  Bat  as  sodti  ftn  fhis  disburfir^ment  ha^  beenf 
Bftade,  the  bail  inay  maintain  an  action  of  indebkctM 
aimmpgi/t  against  the  principal  for  money  paid  for  the 
recovery  of  sueb  mm^y  as  they  from  thebr  situation  as  ImI]^ 
have  bc^B-  AMy  and  necessadl^  obliged  to  expend,  (b)    • 

As  the  bail  may  surrender  the  principal  in  their  owii 
discbttrg^  tod  for  thei#  own  security^  it  follows  as  an 
attendaiit  eon&id()aenee^  that  if  the  prinelpal  atmconda^ 
and  Aie  t>ikil  InMr  expei^ses^  i»  sending  ^ftef  and  secur* 
ing  ti^3  io  effectuate  a  suifendery  such  expenses' may  bi 
feeof  eietf  iA  aM^  action  for  money  paid  agailnst  the  princi- 
pal i  bM  tliey  eannoi  r^over  costs  wbid^  have  been  oe-^ 
caaiMedby  thefir  unadvisedly  resisting  the  payaofent  of 
ih«e}epeB8eS'ftO'iMuyred.(6}     '  > 

If^ieolthobMlbeeoflftpeUedtapay  the  whole  of  tlie 


.m,       it 


(o)  Ante,  t^28Sr. 

(6>  FuUer  t;  Fallows^  5  Ssai  171. 

(c)  Fisher  «>.  FaMdwSy  5  Bflfw  iriu    S«e  F«  If .  Bw  108.    Fke.  Ab». 

tkiclaed  0.  Philfp  «.  Biggs,  Hardres,  IM.  Parsom  \}^  Biiddodk, 
2  Vcni.  608.  Duffield  ».  ScDtt,  5  T.  |U  JT4,  M«Yy#m«her 
tf.Nixan,  8  T>  R.  1*.  .     .,  .      ; 
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Right  of 
bail  against 
each  och«r* 


Right  of 

auretie* 
againacbail. 


Bail  in  Coninum  Law  Actions.  [past  i« 

debt  created  by  the  forfeiture  of  the  recogoizance,  he 
may  support  an  action  for  money  paid  against  his  co- 
surety, and  thereby  compel  him  to  contribute  his  pio-* 
portion  towards  the  liquidation  of  the  demand,  (d) 

Where  the  principal  has  given  bail  in  an  action  for  a 
debt  with  a  surety,  the  surety,  after  paying  the  debt,  has 
the  same  remedy  in  equity  against  the  bail,  as  the  bail 
have  against  their  principal. 

This  was  decided  in  the  case  of  Parsons  and  another 
V.  Briddock.  {e)  There  the  plaintiffs  were  bound  as  sure- 
ties for  B.  and  had  counter*bonds ;  B.  was  arrested;  the 
defendant  became  his  bail,  and  judgment  was  obtained 
against  him*  The  sureties  being  afterwards  forced  to  pay, 
brought  their  bill  to  have  the  judgment  against  die  bail 
assigned  to  them,  in  order  to  reimburse  themelves.  And 
the  Lord  Chancellor  obsei*vedj  '^  The  bail  stand  in  the 
place  of  the  principal,  and  cannot  be  relieved  on  other 
terms  than  on  payment  of  principal,  interest  and  costs, 
and  the  sureties  in  the  original  bond  are  not  to  be  con* 
tributory/' 

This  case  is  cited  as  an  authority  by  the  Master  of  the 
Bolls  in  the  case  of  Wright  v.  Morley,  (/)  in  the  fol- 
lowiug  terms :  ^'  The  principal  had  given  bail  in  an  ac- 
tioi).  Judgment  was  recovered  against  the  bail;  After- 
wards the  surety  was  called  upon,  and  paid ;  and  it  was 
held  that  he  was  entitled  to  an  assignment  of  the  judg- 
ment against  the  bail."  **  Consequently,  that  decisiim 
establbhed,  that  the  surety  had  precisely  the  same  right 


{ds  Gowell  V,  Edwards,  S  B.  &  B.  868.  Belldon  t?.  Tankard 
«  Marsh.  6. ;  and  see  Turner  v.  Davies,  S  ^p.  478.  And  see 
Brand  v.  Boukott,  S  B.  &  P.  S85.,  from  which  it  appears,  that  if  two 
of  three  bail  are  obliged  to  pay  the  whole  of  the  debt,  they  cannot  su^ 
jointly,  but  must  biing  separate  acti(»i8.  As  to  the  effect  of  Eivine  a 
^ecunty  uistead  of  monqri  sec  ante,  p.  as. 

(e)  3  Vein.  608;  ( /)  1 1  Ves.  Jun.  «S, 
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that  the  creditor  had,  and  was  to  stand  in  his  place.  Rigba  of 
There  are  other  cases  establishing  the  same  principle,  «ach  other. 
though  not  quite  so  strong  as  that.*'  RTh^^rf^ 

In  an  action  by  one  of  the  bail  against  his  co-surety^  to  sureties 
'Obtain  contribution,    he  must  prove  the  judgment  as  *'^*"*' 
well  as  the  execution,  (g) 


■■M 


CHAPTER  XVI. 

OF  THE  ACTION  FOR  MALICIOUSLY  HOLDING  TO  BAIL. 

SECTION  I. 

IN  WHAT  CA8BS  SUSTAINABLE. 

A  PERSON  who  has  been  maliciously  holden  to  bail^ 
without  any  reasonable  or  probable  cause,  may  sustain  an 
action  for  the  recovery  of  a  compensation  in  damages, 
against  the  party  who  instituted  the  proceedings,  (a) 

The  existence  of  malice,  either  express  or  implied,  and 
the  absence  of  probable  cause  are  essential ;  both  must 
concur,  or  the  plaintiff  will  be  nonsuited.  Whether  cer- 
tain substantiated  acts  will  constitute  a  probable  cause, 
is  a  mixed  proposition  of  law  and  fact.  (&)  The  circum- 
stances alleged  to  shew  whether  the  probability  or  not 
is  true,  is  a  matter  of  fact ;  but  whether,  supposing  them 
true,  they  amount  to  a  probable  cause^  is  a  question  of 
law.  (c) 

The  existence  or  absence  of  malice,  is  a  question  pecn* 
liarly  within  the  province  of  the  jury,  and  to  be  deter- 


(g)  Belldon  v.  Tankard,  1  Manb,  6. 

(a)  Skioner  v.  Gunter,  1  Saund.  SS8.  8.  c.    1  Vent.  12. 18.    Daw  v, 
Swaine,  1  Sid.  424. 

(6)  Johnstone  v,  Swtton,  1 T.  R.  580. 1  Wils.  23«. 
(c)  Ibid. 


436  Bail  in  Cotnmon  Law  Jt^tion^  -  [part  x. 

In  wbat  mioed  by  tbefn  alone,  (cfi  It  may  eUher  be  established 
tainaMe.  by  direct  evidejice,  or  implted  from  the.  total  want  of  pre* 
bable  cause ;  (e)  as  where  it  caa  be  shewn  that  there  was  na 
legal  debt  whatsoever  subsisting  between  the  parties^C/) 
or  the  amount  £or  which  the  {ilaiotiff  was  holdei^  to  bail 
far  exceeded  the  amount  really  due.  {g)  But  the  discon* 
tiuuance  of  ^n  action  on  a  bill  of  exchange,  in  respect  of 
which  the  party  bad  been  previoiisly  discharged  by  the 
laches  of  the  plaintiff,  is  not  sufficient  to  raise  the  pre- 
sumption of  malice^(/i)  or  the  omission  to  countermand 
the  execution  of  a  writ  sued  out  before,  but  not  acted 
upon  till  after  the  payment  of  the  debt  and  costs ;  (i)  or 
from  suing  out  process,  and  arresting  a  party  thereon 
after  the  debt  had  been  discharged,  and  a  receipt  for  the 
sum  given  ;  (fc)  Or  for  aorestitig  him  for  a  kss  sum  than  is 
prescribed^ by  law; (2)  or  from  a  judgment  of  nonpros 
having  been  signed,  (m)  Where  cross  demands  are  se- 
parate and  distinct,  and  A.,  to  whom  the  larger  amount  is 
due,  arrests  B.  for  the  balance  only,  and  B.  arrests  A#  for 
the  smaller  sum  due  to  him,  no  action  will  lie  for  the 
latter  arrest,,  though  the  court  considered  the  condnct  of 
B».  highly  v^isatious  and  reprehensible^  but  that  it  did  not 
afford  sufficient  grounds  to  support  an  action^  as*  he  had 

♦  ■    •    •  • 

00  £.  t.  4.  Geo.  4,'  C.  P.  MS.  S^  Sinclair  ».  Eidred,  4  Taunt.  7. 
flM|b  If.  Wifle,  9  fisst;  S14.  Sish«iftef  tn  F^bain^  1  B.  li  R  V^ 
GibSMi  17.  Chateis,  2  id.  129.  Earnwr  v..  Darling,  4  Burr.  1971^  'Hir* 
ner  «.  Tkrner,  1  Go^,  ^0. 

<e)rMmaliine9..^uttia^  1 T.  tU  545. 

(J)  Skinner  v.  Gunton,  1  Saund.  228. 1  Vent.  12.  18.  8.  c 

(g)  Daw  v.  Swaine,  1  Sid.  424.  See  Wetherden  v.  £mbcien, 
lCm>1ay29&, 

(A)  Brist»w  v.  Heywood,  1  Stark.  48. 

(i)  %9  ♦.  Wipkf,  d  East  dl'i.   Se&e%el  v:  FMrbttitt,  1  A.  ft  F.  3tt. 

(Al>  GlhsoiL  tu  Chatec8y.£  fiL&  P.  12£L 

(0  Jackson  v.  Burleigh,  3  Esp.  :Hep.  34. 

(mY  Sinclair  v.  Eldsed,  4  Tauiit..  7..  or  taking  a  I'esfr  sum  out  of  c^urt 
than  tne  amount  for  which  the  pTaintiiTwashorden  to  hail»,  is  not  su& 
icient  to  fix  the  defendant  with  full  knowledge  that  ^  sum's^m  to 
is  not  due.    Jackson  v.  Burleigh,  5  Esp.  14. 
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1101  opiy  prpbuhle  pause,  but  a  real  cause  against  (be  ^^  ^^'^ 
plaintiff  at  the  period  of  tbe  arrest,  {n)  tainabie. 

Wbftie  fi.  sued  B.  by  mistake,  and  on  tbe  officer  de- 
inaBdiAg  pajiaeQt,  tbe  latter  denied  tbe  existence  of  tbe 
debt,  and  the  officer  abstained  froin  actually  arresting 
bim,  the  error  was  afterwards  discovered,  notice  given 
to  B»  that  he  need  give  himself  no  further  trouble  on  the 
subject,  but  the  plaintiff,  notwithstanding  this  notice,  put 
in  bail  above,  and  incurred  other  unnecessary  expenses; 
Lord  EUenborough,  on  these  facts  being  disclosed,  non- 
suited the  plaintiff,  observing,  ^^  that  the  action  could  not 
be  sustained,  as  no  arrest  or  imprisonment  had  been 
proved,  nor  was  there  evidence  of  nuilice,  and  the  plain- 
tiff had  suffered  no  inconvenience,  except  that  which  he 
had  voluntarily  brought  upon  himself/'  (o) 

Where  a  party,  acting  under  what  be  considers  to  be 
good  and  proper  advice,  causes  another  to  be  holden  to 
bail^  aiid  the  opinion  given  ultimately  proves  erroneous,' 
the  plaintiff  cannot  maintain  au  action  against  the  de- 
fendant^ unless  it  can  be  distinctly  shewn  that  he  was  ac-^ 
tuated  by  a  malicious  motive,  (p) 

A.  having  by  his  laches  lost  all  right  of  action  on  a  note 
endorsed  by  B.,  arrested  B.,  and  after^vards  discontinued 
the  action ;,  these  circumstances  do  not  of  themsdyes  so 
exclude  all  probable  cause,  as  fo  afford  a  presumption  of 

ittalice.(9) 

A  detention  in  custody  for  the  shortest  interval  of 


"«* 


(it)  Brown  v.  Pigeon,  2  Campb.  593.    See  Turlington's  case,  4  Burr. 
1996.    Middleti>nv.Hill,lM.&S.S43.    5  B.  &  A.  513. 
(o)  Bieton  v.  Burridee,  3  Campb.  189.  An  action  cannot  be  sup- 

g»rted  for  merely  a  miSicious  suit  See  Bird  o.  Line^  1  Com.  Bep.  190. 
obins  V.  RobinSy  1  Salk.  14.    Neal  v.  Spencer,  19  Mod.  257. 
(p)  Snow  V.  Alien,  1  Stark.  509. 
(q)  Bristow  tp.  Hey  wood,  1  Stark.  48. 
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In  what        time,  is  sufficient  to  enable  the  party  to  support  an  ac- 

cases  suS- 

taintblc.  tion.  (f) 

Where  several  persons  may  have  conspired  to  procure 
the  arrest  of  a  party,  the  action  is  sustainable,  although 
only  one  of  them  be  found  guilty,  (s) 


SECTION  IL 

OF  THE  FORM  09  ACTION. 


Tab  appropriate  remedy  for  a  malicious  arrest  is  an 
action  on  the.  case,  (t)  Trespass,  it  would  seem,  cannot 
be  sustained,  (u)  There  is  no  similitude  between  an  ac- 
tion of  trespass,  and  an  action  for  a  malicious  arrest.  An 
action  of  trespass  is  for  the  defendant's  having  done  that 
which,  upon  the  stating  of  it,  is  manifestly  illegal.  The 
other  is  for  an  arrest,  which,  upon  the  stating  of  it  is  ma- 
nifestly legaL(x)  In  Belk  v.  Broadbent,(y)  Lord  Kenyon 
said,  ^'  thiEit  an  action  of  trespass  could  not  be  main- 
tained, as  it  was  incomprehensible  to  say,  that  a  person 
w*ho  acts  under  process  of  the  court  is  a  trespasser.'' 


(r)  Bristow  v.  Heywood,  4  Campb.  213.  1  Stark.  48^  s.  c. 

(s)  Skinner  v,  Gunton,  L  Saund.  238.  8.  c.  1  Vent.  18. 18. 

(t)  Goslin  V.  Wilcock,  2  Wil.  302.  Smith  «.  Cattle,  id.  3T6.  Mor« 
gan  V.  Hughes,  2  T.  R.  231.  Belk  v.  Broadbent^  3  T.  R.  tB^..  Daw  v^. 
Swayne,  i  Mod.  4.    Robins  v.  Robins,  1  Salk.  14. 

(u)  Belk  V.  Broadbent,  3  T.  R.  185. 

(x)  Johnstone  v,  Sutton,  1  T.  R.  544.  784. 

(y)  3  t.  R.  185. 
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SECTION  III. 


OF  THK  PLRADINGS. 


Tnfi  venue  in  this  action  is  transitory. 

,  It  has  been  usual  in  the  commencement  of  the  decla-  Dedantion. 
ration^  to  recite  that  by  the  law  of  the  realm^  no  person 
ought  to  be  holden  to  bail  for  a  debt  under  15/./^  &c.  but 
as  the  statute,  prohibiting  an  arrest  for  a  claim  under 
that  amount,  is  a  public  and  general  act,  its  recital  is 
injudicious  and  unnecessary.  When  this  inducement  is 
not  inserted  in  the  declaration,  it  at  once  states  that  the 
defendant  falsely  and  maliciously  caused  and  procured 
the  plaintiff  to  be  arrested. 

The  word  **  falsely'*  or  "  wrongfully,**  has,  however/ 
been  holden  sufficiently  expressive  of  a  malicious  in- 
tent, {z) 

The  writ  under  which  the  arrest  was  made  must  be 
accurately  stated,  (a)  and  the  amount  for  which  it  was 
endorsed  or  marked  for  bail  should  be  correctly  de- 
scribed. In  some  of  the  precedents  it  is  alleged,  that 
the  endorsement  was  made  by  virtue  of  an  affidavit 
filed  of  record;  but  this  allegation  should  be  omitted,  as 
it  only  incumbers  the  plaintiff  with  unnecessary  evi- 
dence. (&)  The  day  on  which  the  arrest  is  stated  to  have 
been  made  is  not  material,  nor  is  it  necessary  to  state  the' 
exact  period  the  party  was  detained  in  custody,  (c)  In  an 
action  for  a  malicious  arrest  in  an  inferior  court  that  bad 


(z)  Craft  V.  Boite,  1  Saund.  S4S.  a.  n.  Herman  v.  Tappenden,  lEast, 
563. 
(a)  t  H.  Bl.  4d.  1  T.  R.  239.    Gadd  ».  Bennett,  5  Price,  540, 
(6)  Webb  17.  Heme,  1  B.  &  P.  281. 
(c)  Burton  v.  Heywood,  1  Stark.  48.  4  Campb.  2 IS.  ».  c. 
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tio  jurisdiction,  an  averment  that  the  defendant   knew 
that  the  court  had  no  jurisdiction,  does  not  appear  re- 

0ichnt^-   quisitc.  (d) 

It  is  essential  to  the  validity  of  the  declmution,  that  the 

£oal  termination  of  the  original  suit  should  be  shenvn ; 
otherwise,  there  might  be  two  contradictory  verdicts^  (e) 
and  that  the  result  of  the  suit  was  in  favour  of  the  plain- 
tiff.  (/)  An  omission  of  this  allegation  would  be  fatal  on 
demurrer,  (g)  though  it  would  be  aided  after  verdict.  (A) 
Hence,  where  a  party  moved  in  arrest  of  judgment, 
that  the  particular  manner  in  which  the  suit  ended  was  not 
properly  shewn ;  the  court  decided,  that  if  it  was  dis- 
tinctly averred  that  the  suit  was  terminated^  it  was  un- 
liecessary  to  state  the  manner,  (i) 

Where  a  declaration  alleged  that  the  defendant  had  no 
cfiuse  of  action  to  the  amount  of  lOi.  against  the  plaintiff, 
and  it  appeared  that  the  defendant  had  a  larger  demand 
against  the  plaintiff,  but  held  him  to  bail  for  a  much  larger 
sum  than  was  really  due;  Mr.  J.  Gould  permitted  the 
trial  to  proceed^  and  the  plaintiff  recovered  a  verdict; 
but  the  court  subsequently  set  it  aside,,  upon  the  {ground 
that  the  plaintiff  had  not  proved  the  injury  complained  of 
in  bis  declaration,  (fc)  Where  it  was  averred  that  B.,  the 
defi^dant,  had  no  cause  of  action  against  A.^  the  plaintifl^ 
to  the  amount  of  101.,  and  it  appeared  that  the  plaintiff 
was  indebted  to  him  in  a  larger  amount,  although  not  the 


(d)  Goslin  «.  Wilcock,  2  Wils.  302. 

ie)  Robins  »;  Robins,  1  Salfc.  15.  SIrinner  t>.  Oufftoti,  1  Ssimai  *jg. 
f  iaher  v.  Bristow,  i  Doug.  215.  Kirk  o.  French,  1  £w.  7P.  Parker 
V.  Langly,  10  Mod.  209.  Willes,  520.  Robins  v.  Robins/ 1  Ld. 
Rayinondy  503.    Fish«r  v,  Bristew,  1  Doug.  215% 

{/)  Parker  v.  Langley,  10  Mod.  209. 

{g\ SVin.  M}iActxmi  CBse,  35.  |d. 88; 

(A)  Skinner  v.  Gunton,  1  Saund.  228. 

(0  9  Cbit.  pi;  288,  n.  t,  and  Bristol  v.  Q^^ood,.  f  SUuds^  48. 
s.  c.  4  Campb.  213. 

{k)  Ma^^d^'scBse^attd  1. Campb.  297. 
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sum  pwom  t0  in  the  affidavit  to  liokl  to  ball ;  it  wm  4tir  ^  ^ 

cided^  that  the  action  could  not  be  sustained^  ite  A.  should 

faaTe  dpctared  againttt  B*  for  malieiously  htjUing  to  bail  i^KktMMn. 

fiir  agreatec  suaorthanril^as  actually  due ;  but>  if  in  &ct  EL 

was  lai^fy  iodehbed  to  A.  on  a  balaoce  oS  accounted  and 

liad  (Only  a  cross  demand  upon  him  for  a  dtiferent  cwse 

from  tibat  menttoqed  in  ^:ie  affidavit  to  hold  to .  bail^ 

Aen  the  abawu  ayanaMot  is  not  to  be  ftdsified^  as  in  that 

case  A.  did  sot  owe  B.  101,  and  B.  had  no  oirase  of 

aciioq  Sm  ivbich  be  could  lawfully  hold  A«  u>i>aiL  <2)     " 

The  general  issue  is  not  guilty,  under  which   any   pieas. 
matter  In  justification  may  be  given  in  evidence*    As  this 
ia  an  actiam  oa  the  ease,  if  it  be  not  brought  wiihia  six 
years  oext.  after  the  cause  of  action  accnued,  the  statute 
of  Umitatioea^  uiajr  be  pleaded  ha  ban(io) 

SECTION  IV. 

BVIDBNCB,  DAMAGES,  AND  tOSTS. 

T^H^pr^  of  malice^  and  the  want  of  probable  causey  Evidence. 
i^  hafl  b^u  m&£hm^  eoucurrenl:  iiequirites  tosustaiw  tbe 
^¥^tim$  iki  tks^  facts^  evidence  must,  therefore,  be  iu«. 
vai;IaWy  ^iddHcad^  The  writ,  the  arrest,  aad  the  deteri^ 
miiH^im  <£  tb^  suit  in  which  the  writ  was  sued  out^ 
must  b^  piK)veid  ;  aiid  the  evidence  of  the  odier  proc^di- 
ings  should  uniformly  correspond  with  the*  different  aHr- 
gatioB^  and'ttvermeuts,  in  the  declaratioa. 

When  it  has  been  stated  in  the  pleadings,  '^  that  the 
party  was  vrjrested  under  a  writ  endorsed  fcrbail^  by  virtue 
of  an  affidavit  now  on  record ;''  tbe  affidavit  must  be  pm^ 

ifl^^^^fAmadmv.  ^mhden,  l  Gampb.  S95.  For  Forms  of  Precedents, 
see  P«ter«teiirs  IimJbx,  27. 193.  («)  21  Jac.  1.  c.  16. 
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Evidtnce^ 
damagey. 


Evidence. 
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ducedj  though  the  latter  part  of  the  averment  was  unae* 
cessary.  {a)  ' 

It  is  reported,  that  Lord  Kenyon,  at  nm  pru»^  deter- 
mined that  it  was  not  sufficient  to  prove  the  affidavit,  tbe 
writ  returned  cepi  corpus,  and  judgment  of  non  pros  5  hut 
that  it  was  essential,  in  order  to  establish. that  the  arrest 
was  made  under  the  defendant's  writ,  to  prove  the  war- 
rant, {h)  This  opinion,  however,  being  inconsistent  with 
the  general  rule,  that  the  return  of  the  sheriff  upon  a 
writ  is  evidence  of  the  truth  of  the&ct  stated  in  the  re- 
turn, as  well  against  the  defendant  as  Bgainst  the  sheriff 
himself,  (c)  it  is  conceived  that  it  is  now  untenable. 

A  rule  of  court,  by  which  the  defimdant  bad  leave  to 
discontinue  on  payment  of  costs,  together  with  proof  that 
the  costs  were  taxed  and  paid,  is  good  primA  fade  evi- 
dence of  the  determination  of  the  suit,  as  where  there  is 
merely  a  writ,  followed  up  with  a  discontinuance,  the 
judgment  is  not  entered ;  (d)  but,  the  production  of  the 
judge's  order  to  stay  proceedings  upon  payment  of  costs, 
and  proof  that  the  costs  were  actually  paid,  unsupported 
by  other  evidence,  is  not  sufficient,  (e)  The  averment  of 
the  suit  having  been  discontinued,  must  be  proved  as  laid ; 
for  where  it  was  stated  that  the  discontinuance  was  by  the 
judgment  of  the  court,  &c.  with  reference  to  the  record, 
evidence  of  a  rule  to  discontinue  was  holden  to.be  un- 
available. Had  the  allegation  of  the  discontinuing 
Jt>een  general,  it  would  have  been  sufficient  to  have 


mmimi' 


(a)  Webb  v.  Heme,  1  B.  &  P-  «r9.  Arundel  v.  Whiter  14  East,  tM4, 
(b\  Lloyd  V,  Harris,  Peake's  Rep.  1T4.    See  Drake  v.  Sikes,  7  T»  R. 

113.^ 
U)  Rex  V.  Eikins,  4  Burr.  9139.     filatch  v.  Ardier,  Cowp.  <S. 

M'Neil  V.  Perchard,  1  Esjp.  N.  P.  C.  263.    Jones  v.  Wood,  3  Campb. 

i^«9.    Fairlie  v.  Birch,  3  Camp.  397. 

(rf)  Birstowi?.  Heywood,  4  Canrob.  «t4.  1  Stark.  48.  s.  c 

(e)  Kirk  v.  French,  1  Esp.  80.    Barton  v.  Mills,  Ca.  T^mp.  Hard. 

135,  isa.>  and  see  Goddard  v.  Smith,  1  Salk.  21.  6  Mad.  963.  s.  c. 
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produced  the  rule,  and  gave  evidence  of  the  pavment  of  Evidence, 

*  damages, 

the  costs.  (/)  and  costs. 

An  arbitrator,  to  vi^hom  a  cause  has  been  referi'ed,  can-  VT*^^*^ 

'  Evidence. 

not  be  called  by  the  plaintiff  to  prove  that  there  was  no 
cause  of  action,  and  nothing  due  from  him  to  the  defen- 
dant, if  the  arbitrator  examined  the  parties  to  the  suit, 
or  inspected  the  defendant's  book.  Lord  Kenyon  said  he 
thought  the  arbitrator  ought  not  to  be  permitted  to  dis- 
close what  transpired  before  him,  either  upon  the  exa- 
mination of  the  parties  themselves,  or  by  an  inspection  of 
the  books  of  the  plaintiff  (the  defendant  in  the  second 
action),  upon  the  principle,  that  the  parties  themselves 
could  not  have  been  examined  in  the  former  cause,  nor 
would  the  plaintiff  be  compelled  at  nisi  prius  to  produce 
his  books  (^)  * 

In  estimating  the  damages,  the  costs  incun*ed  by  the  Damages, 
plaintiff  should  be  calculated  as  between  attorney  and 
client.  ( h) 

But  in  Bristow  v.  Heywood,  Lord  Ellenborough  said, 
"  certainly  the  plaintiff  cannot  recover  any  damages  for 
being  held  to  bail,  or  for  being  compelled  to  pay  the  debt 
and  costs  into  the  hands  of  the  sheriff.'' 

Full  costs  are  recoverable  in  the  action,  although  the  Costi> 
damages  obtained  are  under  40^. 


(/)  Gadd  r.  Bennett,  5  Price,  540. 
(g)  Habershon  v.  Troby,  3  Esp.  N.  P.  C.  38. 
(h)  1  St&rk.  306.  See  Bristow  v.  Haywood,  4  Campb.  S13.  andSin^ 
clairv,  Eldred,  4Taunt7. 
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CHAPTER  XVIL     ^ 

OP    BAIL   ON    THE    REMOVAL   OF    CAUSES   FROM   INFERIOR 

COURTS. 

SECTION  I. 

IN  WHAT  CA%1S»  BML  J»  BBaillflUlU). 

Anterior  to  the  introductiou  of  any  legislative  enact- 
ments on  the  subject^  bail  on  the  removal  of  causes  from 
an  inferior  jurisdiction  by  ceriioTan^  ox  habeas  corpus,  was 
in  all  cases  required  in  the  court  above, with  the  exception 
of  actions  for  words,  or  trifling  assaults,  or  in  suits  against 
an  executor  or  administrator,  (a)  And  now,  by  the  stat. 
19  Geo.  3.  c.  70.  s.  6.,  (5)  which  prohibits  an  arrest  for  a 
cause  of  action  under  10/.,  it  is  provided,  that  no  suit 
where  the  cause  of  action  shall  not  amount  to  the  sum  of 
10/.  or  upwards,  (since  extended  to  151.  or  upwards  by  the 
Stat.  51  Greo.  3.  c.  124.  s.  3.)  shall  be  removed  or  removeable 
into  any  superior  court  by  writ  of  habeas  corjms,  or  other- 
wise, unless  the  defendant  shall  enter  into  a  recognizance  in 
the  inferior  court  to  the  plaintifl^  with  two  sufficient  sure- 
ties in  double  the  sum  due,  for  the  payment  of  the  debt 
and  costs  in  case  judgment  shall  pass  against  him. 
A  similar  recpgniz^ance  is  required  by  the  stat.  34  Geo,  3. 
c.  58.  on  the  removal  of  causes  from  any  court  of  inferior 
jurisdiction  into  the  Court  of  Common  Pleas,  at  Lancaster, 
where  the  cause  of  action  does  not  amount  to  the  sum  of 
lOL  and  upwards. 

(a)  Page  w.  Price,  1  Salk.  98.    Lumley  v.  Quarry,  id.  102.   2  Lord 
Raym.  767.  s.  c. 
(6)  Continued  by  51  G.  8.  c.  124.  s,  3. 


CHAP.  XVII.]     Bail  on  the  Removal  of  Causes.  435 

The  practice  adbpted,  in  conformity  with  the  appa-  in  what 
rent  design  of  these  enactments^  appears  to  be,  that  where  required. " 
the  cause  of  action  does  not  amoimt  to  the  sum  of  ISl,  or 
ati  a  bill  of  exchange  or  promissoiy  note,  to  10/.,  the  de- 
fendant will  not  be  obliged  to  put  in  special  bail  upon  a 
dsrHoffsri  or  haBeas  corpns  in  the  court  above,  as  in  actions 
for  that  sum  the  defendant  could  not  have  been  an*ested ; 
but,  if  the  subject  matter  of  the  suit  be  under  J5t.,  &c.  he 
Inust  enter  into  a  recognizance,  with  two  sureties,  to  the 
plaintiffln  the  court  below,  pursuant  to  the  regulations  in 
tfre  Stat.  19  Geo.  3.  c.  70.  s.  6. 


SECTION  II. 


in. 


BAIL,  WHBN  AND  IN  WHAT  MANNER  PUT  IN,  BXCSPTEB  TO, 

AND  JUSTIFIED. 

Oh  the  f^etfirtt  of  the  certiontti  or  habetts  corpus,  if  the  When  put 
defi^ndanc  be  in  £K^<tual  custody  on  i^Eiesne  process,  the  court 
win  no^  disebarge  him  tikitll  bail  above  has  been  piit  in 
aikl  perfected ;  it  is,  therefore,  in  such  case  adviseahle,  in 
order  t0^  a^irier^t^  t(be  defendant's  liberation  from  con- 
fifie«»eri^  to  put  itk  and  perfect  bail  below  before  suing 
out  the  writ,  (e)  But  if  he  be  not  in  actual  custody  when 
the  eiriU)nafi  or  habefis  corpus  ii  returned,  he  must  put  in 
speckd  bait  if  called  upon  so  to  do,  and  enter  a  common 
appearanee  in  llie  superior  court,  according  to  the  fact  of 
the  action  being  bailable,  or  non-bailable. 

The  defendant  ought  not  to  be  admitted  to  bail  by  the 
court  below,  after  the  certiorari  or  habeas  corpus  has  been 
delivered.  And,  in  the  King's  Bench,  it  is  a  ruie  that  <'  no 


-f«- 


(c)  Highmore  on  Bail,  tl5. 
2  F  2 


I 
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Baii^  when     ball  shall  be  put  in  upon  any  writ  of  habeas  corpus  before 

inannen>ut   *^®  ^^^  ^^  returned,  and  that  such  bail  shall  not  be  taken 

in,  excepted   jjy  ^^y  justice  of  that  court  uuless  that  writ,  witji  the 

tified.  return  thereof,  shall  be  offered  before  the  3aid  justices  to 

\^i^^^C^  be  filed,  at  the  time  of  puttings  it  in»  (d)  • 

«•  At  the  return  of  the  certiorari  or  habeas-  corpus,  the 

plaintiff  should  obtain  a  rule  or  order  from  a  judge  for  the 

defendant  to  put  in  bail  within  four  days  after  notice  of 

the  rule,  if  in  term ;  or  in  vacation,  within  six  days  after  the 

notice  was  delivered,  (e)    No  particular  period  is  limited 

or  prescribed,  within  which  the  plaintiff  must  obtain  this 

rule ;  he  is  entitled  to  it  at  any  time  after  the  return  of 

the  writ.  (/) 

Bail  may  be  put  in,  pending  the  rule,  before  a  judge  in 
town,  a  commissioner  in  tbecountry^  or  a  judge  of  assize  on 
the  circuit.  (^)  After  the  removal  of  person  of  the  defendant 
from  the  King's  Bench  prison  to  the  Fleet,  bail  may  be 
put  in,  andjustified  in  either  couii;.(%)  In  the  King's  Bench 
they  are  taken  on  a  bail-piece,  which  is  annexed  to  the 
writ  o(  habeas  corpzi^  and  return,  -setting  forth  that  the 
defendant  is  delivered  to  bail  upon  that  writ,  at  the  suit  of 
the  plaintiff  or  plaintiffs  in  the  plaint ;  (e)  but,  in  other 
respects,  the  practice  is  precisely  the  same,  and  regulated 
in  the  same  manner  as  in  ordinary  xBases.  In  the  Com- 
mon Pleas,  the  baiUpiece  contains  a  concise  statement  or 
abstract  of  the  habeas  corpus^  with  the  names  and  addi- 
tions of  the  bail,  and  the  sum  sworn  :to,  and  is  filled  up 
by  the  clerk  of  the  doekets,  who  attends  one  of  the 


(rf)  R.  E.  29  C.  2.  R.  H.  10  W.  3. 

(e)  R.  H.  10  W.  '3.  K.  B.    R.  H.  13  &  14  Car.  2.  C.  P. 

( f)  Clarlie.v.  Harbin,  Barnes,  90. 

(g)  R.  T.  8  W.  3.  reg.  3.  K.  B. 

(A)  Knowlys  v.  Reading,  1  B.  &  P.  311. 
(i)  R.  T.  8  W.  3.  reg.  3.  K.  B. 
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judges,  to  put  in  the  bail^  or  if  necessary,  to  accept  the  ren*  ^>  ^^^ 

der  of  tb^  principal,  (fc)  manner  put 

Immediately  after  bbil  have   been   put  in,  notice  in  ioImSlJI^ 
wHting  should  be  served  upon  the  plaintiff's  attorney;  ^^^ 
and  if  it  be  not  delivered  before  the  expiration  of  the   Whtn  put 
rule  or  judge's  order,  the  act  of  putting  it  in  will  be  '''* 
nugatory. 

After  service  of  the  notice  of  bail,  the  plaintiff  is  allowed  P^  ezcept- 
Iwi^nty-eight  days  in  the  King's  Bench,  (i)  or  in  the  Com^  b°!i.^ 
mon  Pleas  twenty  days,  (m)  to  except  to  them ;  and  if  he 
do  not  object  to  their  insufSciency  within  that  time,  the 
bail*piece  should  be  regularly  filed  by  the  defendant's 
attorney  within  four  days  afterwards,  and  they  then  be-, 
come  absolute  and  cannot  be  opposed. 

When  the  plaintiff  is  dissatisfied  with  the  bail  put  in  by 
defendant,  and  intends  to  except  to  them,  he  should  ob- 
tain a  rule  or  order  from  a  judge  for  better  bail.  On  this 
rule  or  orfler  being  served,  and  there  being  four  days  of 
the  term  unexpired,  the  notice  of  justification,  and  of 
adding  and  justifying  new  bail,  must  be  given  as  in  ordi* 
nary  cases,  and  they  must  justify  within  the  four  days;- 
but  if  the  rule  or  order  be  served  in  vacation,  it  is  suffi- 
cient for  the  defendant  to  give  notice  within  the  time^ 
allowed  by  the  rule  of  an  intended  justification  on  the 
first  day  of  the  ensuing  term,  (n) 

The  bail  justify  in  the  same  manner,  and  similar  objec-    Of  justify- 
tions  may  be  urged  against  their  competency,  and  the 
regularity  of  the  proceedings,  as  when  they  appear  to  jus- 
tify in  original  causes. 

If  the  persons  who  were  bail  in  the  inferior  court  ofler 
to  become  bail  in  the  Court  of  King's  Bench,  the  plaintiff 


iog  the  bail. 


k)  Imp.  C.  P.  r04.  (0  R.  M.  16  Car.  2. 

^m)  13  &  14  Car.  3.  C.  P. 
(n)  3  Scl.  Prac.  272.  1  Tidd,  411.  cites  New  Guida,  K.  B.  249. 


s 
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Bni,  ^nHtn    is  ID  general  eompellable  to  accept  them^  on  the  ground 

M«Mrp«t    that  he   might  have  objected  to   thetn    in    the  eourt 

^^^J'jj^  below.     But  a  different  rule  obtains^  wberci  a  eause  is  re- 

tified.  fnoved  from  London ;  for  the  suffieiency  of  the  Imit  in  the 

Of  jvttifv^    Mayor's  Court  being  at  the  peril  of  the  elerk^  renders  it 

ing  the  bai.   ^ecessary  that  the  bail  should  be  opposed  (o)  by  the  plain* 

tiffin  the  inferior  jurisdiction^  and  consequently  requisite 

and  expedient  that  the  property  of  the  same  bail^  when 

offered  in  the  c^Urt  above^  should  be  subject  to  scrutiny 

and  investigation. 

'  Tbe  indulgence  of  fhcttier  time,  to  enaUe  the  parties  to 
amend  inaccuracies  in  the  notice  of  bafl^  justification,  &g. 
18  never  granted  where  a  oaus^  has  been  removed  by 
hobecM  corpvLB ;  (p)  and  on  account  of  ihe  delay,  (f)  Ais 
rule  is  invariably  enlbrced,  except  in  oases  of  uaav^cMable 
acoididiit^  or  wliere  the  bail  are  prevent^  fhMn  atseiMHng 
in  consequence  of  unexpected  indispoeltioa,  ( r )  amd  even 
where  illness  has  been  the  cause  of  tiie  non-rattendaniee 
of  tbe  bail,  time  has  been  refused.  (#)  '-  But  the  impor« 
taoee  d  Ae  cause,  and  the  production  of  aii  afiidavit  of 
merits,  induced  the  judge,  in  a  recent  case,  to  relax  tbe 
t\^  it  appearing  that  the  absence  of  the  bail  had  arisett 
entiiiely  frosn  mistake*  (f) 


i^A. 


(o)  Anon,  1  Salk.  97.    See  Ormond  v.  Griffith,  fiarnes,  63. 

(^)  Rvffofd;*ha»,  J:  Chit^Bq).  7^.    ThoiimBon.'8  btil,  B.  T.  l«2. 

(r)  (HvflhQi  «.  d«wes,  2  Chit.  Rep.  107. 

(0  HarboroWi  hail,  E.  T.,  K.  B.,  1523,  per  Best,  J. 
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SECTION  III. 

OF  THB  I.TA9IUTT  OP  THB  BAIL,  AND  HOW  DISCHARGED. 

Tqb  reeogni^ance  of  bail  in  the  King's  Bench,  on  the 
removal  of  a  cause  from  an  inferior  court,  is  genera), 
that  if  the  defendant  be  condemned  at  the  suit  of  the 
plaintiff,  in  the  plaint^  he  shall  satisfy  the  costs  and 
condemnation,  or  render  himself  to  the  custody  of  the 
Marshal.  But,  in  the  Common  Pleas,  it  is  taken  in  a 
penalty  or  sum  certain,  being  double  the  amount  of  the 
sum  sworn  to,  upon  condition  that  the  defendant  do 
appear  to  a  new  original,  to  be  filed  within  two  terms ; 
and  Ih6t  if  he  be  condemned  in  the  action,  he  shall  pay 
the  condemnation  money,  or  render  himself  a  prisoner  to 
the  Fleet ;  and,  in  that  court,  on  a  removal  by  habeas 
corpus^  the  original  should,  it  seems,  be  shewn  upon  ten- 
dering the  declaration  if  insisted  on,  and  agree  in  the  Da«- 
ture  of  the  action^  the  sum  in  demand,  and  the  county^ 
otherwise  the  bail  are  not  liable. 

The  responsibility  of  the  bail  upon  a  habeas  corpus  is 
commensurate  with  the  number  of  actions  specified  in  the 
return  of  the  writ,  wherein  the  plaintiff,  or  plsdntkfs, 
shall  declare  within  two  terms,  {v)  But  this  rule  is  con- 
strued as  applicable  only  to  bail  upon  a  habeas  carpus  be- 
fore declaration  ;  for  it  is  said,  that  if  the  plaintiff  have 
declared  before  the  habeas  corpus  delivered,  in  one  ac- 
tion which  requires  the  special  bail,  and  another  wherein 
common  bail  is  sufficient ;  the  bail,  shall  be  special  only 
as  to  that  which  requires  special  bail  and  common  as  to 
the  other,  (x)  On  a  removal  of  the  cause  after  declara- 
tion, tbe  bail  arc  liable,  tbough  the  plaintiff  declare  in  a 


(tt)  R.  H.  2  Jac.  2.  K.  B.  (*)  ^  Cromp.  Pr.  4«8. 
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Of  theiia*  different  form  of  action  in  the  court  above  from  that 
haxjtnd  ^  which  he  had  adopted  in  the  inferior  jurisdiction^  pro- 
ch^  tr       vided  it  be  for  the  same  cause,  (y) 

Where  a  defendant,  who  has  been  sued  in  an  inferior 
court,  removes  the  action  to  a  superior  jurisdiction,  and 
fulfils  the  preliminary  condition  of  putting  in  and  perfect- 
ing bail  in  the  latter,  the  bail  below  are  discharged ;  but, 
if  the  plaintiff  remove  it,  the  bail  are  exonerated  un- 
conditionally and  instanter,  (z) 


SECTION  IV. 

CONSEQUENCE  OF  NOT  PC7TT1NG  IN  AND  JUSTIFYING  BAIL. 

If  bail  be  not  put  in  and  perfected  in  due  time,  a  pro- 
cedendo, on  application  to  a  judge  at  chambers,  will  be 
awarded,  (a)  This  is  a  judicial  writ,  directed  to  the 
judges  of  the  inferior  court,  commanding  them  to  pro- 
ceed in  the  cause,  notwithstanding  the  writ  before  de- 
livered to^them,  and  from  the  moment  it  is  served,  re- 
moves the  suspension  created  by  the  certiorari  or  habeas 
corpus,  (i) 

If  the  bail  be  put  in  after  the  expiration  of  the  rule  for 
that  purpose,  and  before  the  procedendo  is  sued  out,  it 
seems,  that  a  procedendo  cannot  be  subsequently  issued ; 
hence  the  plaintiff  in  an  inferior  court,  from  which  a 
cause  is  removed  by  habeas  corpuSy  is  not  entitled  to  a 
procedendo  after  render  of  the  defendant,  and  notice 
of  such  render,  although  it  be  made  after  the  day  on 
which  the  rule  for  better  bail  expires ;  (c)  and  where  the 


(y)  1  Wils.  27r.        {z)  Taylor  v,  Shj^land,  3  M.  &  S.  338. 

(a)  R.  M.,  1654,  K.  B.    R.  H.  13  &  14  Car.  2.  C.  P. 

(h)  Fazakerly  t;.  Baldoe,  6  Mod.  ITT.  1  Salk.  352.  Holt,  322. 335.  s.  c. 

(c)  Farquharson  v.  Fouchecoury  16  East,  387. 
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i-ule  expired  in  vacation^  a  render  on  the  first  day  of  the  Conw- 
ensuing  term,  sedente  curia,  was  deemed  valid,  although  Sotpm^g 
notice  of  that  fact  had  not  been  given  till  a  later  hour  on   "■"^i""'- 

1  1  1      i.  .       ^  fyingbail, 

the  same  day,  and  after  a  writ  of  procedendo  had  issued 
tp  the  inferior  court,  in  which  the  cause  had  been  ori- 
ginally commenced  ;(d)  but  where  a  rule  for  better  baU 
had  been  served  on  the  14th,  and  the  party  did  not  jus*- 
tiiy  until  the  19th,  the  plaintiff  was  considered  to  be 
clearly  entitled  to  sx  procedendo,  {e) 

After  service  of  the  rule,  for  the  allowance  of  bail,  a 
procedendo  cannot  regularly  be  issued,  on  the  ground  of  a 
defect  in  the  proceedings,  without  first  moving  to  set 
aside  the  rule  for  the  allowance.  (/) 

A  cause  that  has  been  sent  back  to  the  court  below, 
by  a  writ  of  procedendo,  can  never  afterwards  be  removed 
before  final  judgment ;  (g)  it  has,  therefore,  been  deter- 
mined, that  proceedings  against  bail  by  scire  facias  can^ 
not  be  removed  fi'om  an  inferior  court,  by  which  the 
original  cause  had  been  remanded  by  procedendo,  {h) 


CHAPTER  XVIII. 


BAIL  ON  PROCfiSS  OF  OUTLAWRV. 


At  common  law.  and  prior  to  the  statute  of  4  &  5  W.  ^«  ^^«  «*• 

piai  utl0ea' 

&  M.  c.  18.  s.  4  &  5.  a  defendant,   when  taken  by  the  tum. 

■ I        11    ■  I  —— ■<»       I  11     .   Ill  I       ill         ,  I  p    > I  I 

(A  ^'^W^*  V-  Stef»heas>  5  East,  533.  U  Smith,  249. 
(e)  Davis  v.  Tuddenham,  1  Chit.  Rep.  130. 
(Jj  Rice  V,  Chambers,  1  Chit.  Rep.  575. 
(e)  Horton  v.  Beckman,  6  T.  R.  760. 

{h)  Dixon  V,  Heslop,  6T.  R.  365.    sec  8  T.  R.  152.  1  H.  B.  631. 
3  Campb.  396. 
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sheriflToH  a  capias  utlagatmiy  could  notha^e  been  adtnitted 
to  bail ;  (a)  and  it  may  be  also  remembered^  (A)  that  by 
the  statute  23  Hen.  6.  c.  10  and  13  Car.  2.  stat.  2.  c.  2. 
8.  4.,  it  is  distinctly  and  expressly  declared,  that  *'  no 
sheriff,  &c.  shall  discharge  any  person  or  persons,  taken 
upon  any  writ  of  capiat  utlagatumy  out  of  custody,  without 
a  lawful  svpersedeas^  first  had  and  receired  for  the  aame.*' 
But  now,  by  statute  of  4  &  5  W.  &  M.  it  is  provided,  « that 
if  any  person  be  outlawed  and  arrested  upon  a  capiat  uU 
tagatmn  in  the  King's  Bench  (other  than  for  treason  or 
felony)  it  shall  be  lawful  for  the  sheriff  (in  all  cases  where 
special  bail  is  not  required)  to  take  the  attorney's  en- 
gagement under  his  hand,  to  appear  for  the  said  defen- 
dant, to  revetse  the  said  outlawries,  and  thereupon  to  dis- 
charge the  said  defendant  from  such  arrest.^ 

'*  And  in  these  cases,  where  special  bail  is  required 
by  the  said  eouH,  the  said  sheriff  shall  and  may  take  se- 
curity ot  the  defendant  by  bond,  with  one  or  more  surety, 
in  double  the  sum  for  which  bail  k  required,  and  no  mdre, 
for  his,  her,  or  their  appearance  by  attorney  in  the  said 
court,  and  to  do  and  perform  such  things  as  shall  be  re- 
quired by  the  said  court,  and  after  such  bond  taken,  to 
discharge  the  defendant  from  such  arrest." 

"  If  any  person  outlawed,  and  arrested  on  a  capias  ut- 
lagatumy shall  not  be  able,  within  the  return  of  such  writ, 
to  give  security  as  aforeswl  (in  cases  where  special  bail 
is  required)  so  as  he  or  they  are  committed  to  gaol  for 
default  thereof}  that  whensoever  the  said  prisoner  or 
prisoners  shall  find  sufficient  security  for  his  or  theif  ap- 
pearance to  the  sheriff,  by  attorney,  at  some  return  of  the 
term  then  neit  follot^ing,  to  reverse  the  said  outlawry, 
and  to  do  and  perform  such  thing  or  things,  ^  shall 


*  '     '  *  '         '*  ^  ■     I  I  I    l<l'»M*«         H    ^<Wi^.^i>y»». 


(«)  Cracraft  v.  Gledowe^  3  Burr,  1464.    Rex  v.  Wilkes,  4  id.  2540. 
(9)  Vide  ante,  p.  8. 
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be  required  by  the  said  courts  such  sheriff  shall  discharge   ^,^^ 
the  defendant  out  of  prison/'  gutam. 

This  act  was  introduced  to  regulate  the  practice,  as 
well  when  no  special  bail  is  required,  as  where  such  se-» 
ciirity  is  necessary ;  and  the  sheriff,  in  either  case^  is  ex- 
pressly directed  what  course  he  is  to  pursue.  When  there 
is  no  affidavit  of  a  bailable  cause  of  action,  it  is  obligatory 
on  him  to  discharge  the  defendant,  on  an  attorney's  un- 
dertaking to  appear  and  reverse  the  outlawry.  But  whea 
au  affidavit  has  been  made,  the  defendant  ought  not  to  be 
released  from  custody,  without  giving  the  security  reqidred 
by  the  statute^  which  is  not  a  bond  subject  to  the  same  con- 
dition as  an  ordinary  bail-bond,  but  a  bond,  with  one  or 
more  sufficient  sureties,  for  the  appearance  of  the  defen- 
dant, by  his  attorney,  at  the  return  of  the  capkv  u^Iogo^tim, 
and  to  do  and  perform  such  other  things  as  shall  be  r^-> 
quired  by  the  court,  (c)  The  words  ^'  other  things  '*  are 
construed  to  comprise  putting  in  bail  to  a  new  action, 
pleading  within  a  limited  time^  and  placing  the  plaiii- 
tiff  as  nearly  as  possible  in  the  same  situation  as  he  would 
have  been  in,  provided  it  had  not  been  necessary  to  in- 
stitute proceedings  of  outlawry,  (d) 

It  Ls  compulsory  on  the  sheriff  to  accept  a  bpiMl  can- 
^tioned  as  above  stated,  whether  the  sum  sworn  tx>  be 
regularly  endorsed  on  the  capiat  vJtkigahim  or  not  *^  and  if 
he  be  not  satisfied  as  to  the  quantum  of  the  debt,  it  is  his 
duty  to  inquire  of  the  filacer,  before  he  discbarges  the  de- 
fejadani  out -of  custody  upon  an  attorney's  undertakings  (e) 
but  as  the  court  have  determined  that  process  of  out- 
lawry is  not  within  the  statutes  for  preventing  frivolous 
and  vexatious  arreists,  it  is  not  essential  that  the  affidavit 


(c)  Cracraft  v.  Gledowe^S  Eiur/l48a. 

(rf)  Rex  V.  Wilkes,  4  Burr.  254a 

(f )  Cracraft  v.  Gledowe,  3  Buflr,  1489. 
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On  the         of  debt  should  be  filed  before  the  outlawry ;  it  is  suflScieut 

gatwn.  if  there  be  an  aiSidavit   before  the  defendant    is   dis- 

^'*^^''*^^  charged.  (/)     A  memorandum  or  copy  of  it  is  usually 

given  to  the  officer  in  whose  custody  the  defendant  is 

detained. 

The  Stat.  4  &  6  W.  &  M .  c.  18.  s.  4  &  5.^  it  has  been  re- 
solved^ is  confined  to  civil  actions,  and  does  not  extend 
to  criminal  cases ;  at  least  it  is  perfectly  clear,  that  misde- 
meanours after  conviction  are  not  within  its  provisions;  (g) 
and  even  in  civil  actions,  thedefendant  cannot  be  bailed 
where  he  was  not  bailable  upon  the  process  on  which  he 
wiksl  outlawed,  the  design  of  the  legislature  being  merely 
to  put  the  defendant  in  the  same  condition  as  if  he  had 
not  subjected  himself  to  that  proceeding ;  hence,  when 
taketi  upon  an  outlawty  after  judgment,  he  caunot  be  dis- 
charged on  bail;  (h) 
Onreven-        In  bailable  actions,  it  is  necessai7  that  bail  should  be 
Uwly^  °"^'  put  in  and  perfected,  before  any  proceedingf^  are  taken  to 
reverse  the  outlawry.    The  stat.  31  Eliz.  c.  3.  s.  3.  re- 
quires that  the  defendant  in  the  original  action  shall  put 
in  bail,  hot  only  ta  appear  and  answer  the  plaintiff  in  a 
new  action,  to  be  commenced  for  the  cause  mentioned 
in  the  former,  (t)  but  also  to  satisfy  the  condemnation,  if 
the  plaikitiff  shall  begin  his  suit  before  the  end  of  two 
terms  next  after  allowing  the  writ  of  error,  or  otherwise 
avoiding  the  outlawiy.    On  reversing  the  outlawry  for 
any  other  error  in  law,  besides  the  want  of  proclamation, 
it  was  for  a  considerable  period  a  Dexata  questio,  whether 
thedefendant  should  be  obliged  to  put  in  special  bail.  In 
the  earlier  cases  upon  the  subject,  it  was  determined  that 


{f)  Farmer  v.  Allen,  M.  10  Geo.  2. 
(i)  Rex  t;.  Wilkes,  4  Burr.  2540. 
(A)  Campbell  v.  Daley,  3  Burr.  1930. 
(i)  See  Cro.  Eliz.  707. 
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h^  should  give  this  security  ;(fc)  but  in  Serecoldo.  Hboip-    Onstww^ 

"        '  •  *^      m^  ijj^  ^^^^ 

soD,(I)  the  courtj  upon  considering  the  words  of  the  4  &  j5  Uwry. 
W,  &  M»  c,  18.  s.  3.,  which,  for  the  more  speedy  and  easy 
reversing  of  outUwries  in  the  Court  of  King's  Bencb^ 
enacts,  that  ^^  no  person  outlawetl  therein,  for  any  cause, 
matter,  or  thing  whatsoever,  treason  and  felony  only 
excepted,  shall  be  compelled  to  come,  or  appear  in  per- 
son in  the  said  court,  to  reverse  such  outlawry,  but  shall 
and  may  appear  by  attorney,  and  reverse  the  same,  with- 
out bail  in  all  cases,  except  where  it  shall  be  ordered  by 
the  said  court,''  declared  they  were  of  opinion,  that  they 
bad  a  discretionary  power  to  require  it,  and  that  the  Want 
of  an  affidavit,  before  the  outlawry,  was  no  objection,  be- 
cause that  was  only  requisite  to  warrant  an  arrest ;  and 
though  the  31  Eliz.  c.  3.  s.  3.  be  the  only  act  that  expressly 
requires  bail,  it  is  not  to  be  inferred,  that  in  other  cases 
it  ought  not  to  be  insisted  on,  for  that  act  makes  it  a  new 
ground  of  error,  and  the  bail  upon  it  are  absolutely  to 
pay  the  condemnation-money.  And,  consistently  with 
this  decision,  it  is  now  clearly  settled,  that  on  the  re- 
versal of  an  outlawry,  for  any  other  error  in  law,  except 
the  omission  of  the  usual  proclamation,  the  bail  is  com- 
mon or  special,  according  to  the  same  rules  as  would 
have  governed  the  original  proceedings,  if  the  defendant 
in  the  first  instance  could  have  been  arrested. 

Although  in  the  case  of  reversing  an  outlawry  upon 
the  Stat.  31  Eliz.  c.  3.,  for  want  of  proclamations,  the  re- 
cognizance of  bail  must  be  taken  f^r  the  payment  of  the 
condemnation-money  absolutely,  yet  it  seems  in  all  other 
instances  that  the  common  alternative  form,  to  pay  the 

(A:)  Matthews  v.  Erbo,  Carth.  459.  1  Ld.  Rayin.  349.  c.  s.  Wilbra- 
ham  r.  Doley,  12  Mod.  545.    1  Ld.  Raym.  591. 605.  '2  Salk.  500.  s.  c. 
{i)  2  Stra.  1178. 1  Wils.  3.  s.  c.    12  East,  624.  s.  c. 
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Qa  TCvm.    cDodemnation^iDoney,  or  render  th«  principal,  will  be  re- 

IOC  hM  qba* 

lawry.  •  gitlftr.  The  disUttctioa  which  at  OM  time  elcisted  between 
the  teraas  of  the  recognisance^  on  revermng  the  outlawry, 
by  motion^  and  by  writ  of  error,  is  now  repudiated,  (m) 

(m)  Gcaham  «.  Grill,  1 M.  &  S.  406.    Graham  v,  Henry,  1 R  &  A. 

131.    Havelock  v,  Geddes,  12  East,  622.    Hes^  v.  Wood,  4  Taunt. 
691.  Sed  vide  cases  collected  in  12  East,  625.  n.  Contra. 
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BAIL  IN  £RROR. 

CHAPTER   I. 
IN  WHAT  GA%M  BAIL  IN  ERROR  IS,  AND  IS  NOT  RBQUI51TR. 

SECTION  h 

STATUTES  RELATING  TO  BAIL  IN  ERROR. 

As  a  writ  of  cirror  is  grantable  ea»  de&ito  jmtkuB.  in  all 
casesy  excq>t  treason  and  felony;  and  as  no  bail  in  error 
was  demandable  ajt  common,  law^  a  defendant^  by  remor^ 
ing  the  record  by  a  writ  of  error,  might  formerly  have  de- 
ll^ed  the  plaintiff  of  his  execution,  without  giving  any 
aecurity,  either  for  the  prosecution  of  his  appeal  in  th6 
superior  court,  or  fbr  the  payment  of  the  debt  or  damages 
recovered  by  the  former  judgment,  in  the  event  of  its  being 
affirmed^  or  the  writ  of  error  being  discontinued,  or  the 
plaintiff  in  error,  from  other  causes,  failing  in  his  ap- 
peal. 

r  ■ 

Thie  evih  attending  this  fkcility  of  obtaining  a  delay  of 
execution,  became  at  a  very  eiurfy  period  of  our  jurispru- 
dence, sufficiently  manifest  to  induce  the  legislature  to 
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Statutes  re-  interpose^  who^  by  successive  enactments,  have,  in  most 
baiUn  error.   caseB,  directed  that  bail  in  eiror  must  be  duly  put  in,  or 
^'^'v"*^  the  writ  of  error  shall  not  operate  as  a  supersedeas  of  exe- 
cution in  the  original  action  (a) 

In  examining  this  division  of  the  law  of  bail,  it  is  in- 
tended to  enumerate  and  recite  the  different  statutes  on 
the  subject,  the  construction  they  have  received,   and 
their  general  effect;  and  then  to  state  in  what  cases  bail 
in  error  is  or  is  not  required;  1st,  In  actions  in  form  ex 
contractu;  and  2dly,  In  actions  in  form  ex  deUdo. 
Stat.3Jac.        The  Statute  3  Jac.  1.  c.  8*  made  perpetual  by  3C.  1. 
made  per-     C'  ^*  s*  ^-  cnacts  that  uo  executiou  shall  be  stayed  or  de- 
Tr  *i  ^^  A    lay^d,  upon  or  by  any  writ  of  error  or  supersedeas  there- 
a.  4.  upon  to  be  sued  for  the  revei'sing  of  any  judgment,  in  any 

action  or  bill  of  debt,  upon  any  single  bond  for  debt,  or 
upon  any  obligation^  with  condition  for  the  payment  of 
money  only,  or  upon  any  action  or  bill  of  debt  for  rent,  or 
upon  any  contracts  sued  in  any  of  the  courts  of  record 
at  Westminster,  or  in  the  counties  palatine  of  Chester, 
Lancaster  or  Durham,  or  the  courts  of  Great  Session  in 
Wales,  nor  (by  statute  19.  Geo.  3.  c.  70.  s.  6.)  for  the  re- 
versing of  any  judgment  given  in  any  inferior  court  of 
record,  where  the  damages  are  (A)  under  10/.  since  ex- 


(a)  In  Johnes  v.  Johnes,  I  Dow.  P.  C.  22.  Lord  Eldon,  C.  said  «  He 
had  now  been  there  for  twelve  years  attending  to  writs  of  error,  and  he 
found  that  not  more  than  one  in  fiity  was  argued,  so  that  for^-rane  oat 
of  fifty  were  brought  for  delay.  Delay  was  one  of  the  greatest  mischiefs 
in  the  administration  of  justice  ;  and  as  &r  as  that  could  be  avoided  by 
giving  exemplary  costs,  their  lordships  wouid  be  disposed  to  check  it*" 

(6)  Mr.  Serjeant  Williams,  2  Saund.  101.  n.(0  in  reciting  this  statute, 
•dds,"  that  is  as  it  is  conceived  where  the  damages  laid  in  the  declara- 
tion." And  Mr.  Tidd,  when  reciting  this  statute,  adds  a  **. Quaere,  as  to 
the  damages  here  referred  to,  whether  they  are  the  damages  laid  in  the 
declaration,  or  the  damages  recovered ;  and  if  the  latter,  whether  diey 
are  with  or  without  costs/'  It  may  perhaps  be  correctly  inferred,  from 
the  uniform  definition  of  the  term  damages,  that  the  legislature  in- 
tended the  sum  actually  recovered,  exclusive  of  the  costs.  See  Co.  Uu 
257.  10  Co.  116.  For  the  difference  between  damases  and  costs,  see 
1  Salk.  209.  6  Mod.  157.    Gilb.  Eq.  Rep.  195. 


CHAP.  1.  j  When  requisiie.  449 

tended  by  tbe  51  Geo.  3.  c.  124.  s.  3.,  to  15/.^  unless  the  statutes  re- 
person  or  persons  in  whose  name  or  names  such  writ  of  baiUn  etror. 
eri^r  shall  be  brought,  with  two  sufficient  sureties,  such  ^>-*'v-"ii*^ 
JEis   the  courts  wherein  the  judgment  is  given,    shall  i.V  8.  *^' 
allow  of,  shaU  first  be  bound  unto  the  party  for  whom  "^0*1^" 
the  judgment  is  given,    by  recognizance^    to  be  ac-  ^  c.  1.  c.4. 
knowledged  in  the  sanbe  court,  in  double  the  sum  ad* 
judged  to  be  recovered  by  the  former  judgment,  to  prose-^ 
cute  the  said  writ  of  error  with  effect;  and  also  to  satisfy 
and  pay,  if  the  said  judgment  be  affirmed  (or  the  writ  of 
error  non-prossed,  19-Geo.  3.  c  70.  s.  5,)  all  and  singular 
the  debts,  damages,  and  costs  adjudged  upon  the  former 
judgment,  and  all  costs  and  damages  to  be  awarded  for 
delaying  execution. 

This  Stat,  of  3  Jac.  1 .  c.  8.  was  extended  to  other  actions^  Extendedby 
by  that  of  13  C.  2.  stat.  2.  c.  2.  s.  9.  which  enacts,  that  8tf2!c.2.s.9! 
no  execution  shall  be  stayed  in  any  of  the  courts  aforesaid, 
(the  courts  which  are  mentioned  in  the  statute  3  Jac.  1. 
c.  8.)  by  any  writ  or  writs  of  error  or  supersedeas  there- 
upon, after  verdict  and  judgment  in  any  action  of  debt, 
grounded  upon  the  stat.  2  Ed.  6.  for  not  setting  forth 
tithes,  nor  in  any  action  upon  the  case,  upon  any  promise 
for  payment  of  money,  actions  sur  trover,  actions  of  cove- 
nant, detinue,  and  trespass,  unless  such  recognizance,  and 
m  such  manner  as  by  the  said  act  of  3  Jac.  1 .  is  directed, 
shall  be  first  acknowledged  in  the  court  where  the  judg* 
ment  is  given.    And  by  statute  16  &  1/  Car.  2.  c.  8.  s.  3.   stat.  16  & 
(made  perpetual  by  statute  22  &  23  Car.2.  c.  4.)  no  execu-  if^^J^i^- 
tion  shall  be  stayed  in  any  of  the  aforesaid  courts  (men-  ^^l}l^\ 
tioned  in  3  Jac.  1)  by  writ  of  error  or  ^per^edeo^  there- 
upon, after  verdict  and  judgment,  in  any  action  personal,  (c) 

(c)  A  scire  faciat  against  bail  is  a  personal  action  within  the  mean- 
ing of  this  act,  2  Wm.  BL  l?3r,  ,  . 
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tetutes  re-  whatsoever,  unleais  ^  re<?ogu}5&iftnce,  w^tji  condUioa  accord- 

SVUr.  ittg  to  the  ?tiitute3  Ji|c  1,  shall  h^  first  apkwwtedjfed  in 

N— -v*-**^  the  court,  wh«r^  TO^  jq^oifnt  fhajl  be  givw.    A«d 

^[taa'G!^  further,  that  i|i  writ*  of  error,  to  he  brought  Hpw  any 

lu  2.  $.9.   judgment  after  verdict,  in  any  writ  of  dawer,  or  in  any 

aotiop  of  qjecH^mefinms  in  «uch  re««on^ble  wm  w  the 

court  to  which  nucJi  writ  of  error  shall  be  directed  shall 

think  fit,  with  condition,  that  if  the  judgment  shall  be 

^ffiiriued,  or  the  writ  of  error  diwoutinued  in  defouU  of 

the  pWntiff  or  plaintiffs  therein,  or  the  said  plaintiflF  or 

plaintiffs  be  nonsuit  in  auoh  writ  of  error,  that  then  the 

(laid  plaintiff  or  plaintiffs  shall  pay  «uch  costs^  dam^es, 

and  Wm  and  sums  of  money,  as  shall  be  awarded  upon,  or 

after  such  judgment  affirmed,  discontinuance  or  nonsuit, 

Aud  by  sectipu  4.  it  is  provided,  that  the  court,  wherein 

au(^b  ^ecution  ought  to  be  granted  upop  such  a^mation, 

dteqontiuuanee  or  uon^uit,  shall  issu^  a  writ  to  in^rc^  as 

well  of  the  mesne  profits,  as  of  thedams^eqf,  by  ^ny  waste 

committed  after  the  first  judgment  in  dower,  or  in  yet^tme 

firvw;  and  upon  the  return  thereoJ^  judgment  shall  be 

giv w  find  executicm  awarded  for  euch  meme  pi)ofita  and 

damages,  and  al^o  for  costs  of  suit.    But  sectipn  &•  enaqts, 

ttot  the  act  shall  not  exiteaid  to  any  writ  of  evror,  to  be 

brought  by  any  executor  or  administrator;  ne^  unto  ^^ 

potion  popular,  nor  unto  aoy.Qther  aetlou  upon  a^y.penat 

law  or  statute,  except  aotions,  of  debt,  for  nol  ^tilbc 

forth  tithes,  nor  to  any  indie  tmoAt,  pr^eAtviefVt^  iuqi^^ 

uti<m«  information,  or  appeal. 

la  eject-         lu^ec^tme&t  by  a  landlovd  agamst  atefMNSt^  on  the 

"s;.'^^'*'  stet.  I  Geo.  4,  e.  87-  where  a  reec^niiZimQe  *i*  have 

been  eutered  into  pursuant  to  the  provisions  of  that  act» 

not'  to  commit  any  waste,  &c.  it  is  prpvidedj^  that  ^  such 

recognizance  shall  immediately  stand  discharged,  and  be 

of  no  effect,  in  case  a  writ  of  error  shall  be  brought  jipon 
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sneb  judgment^  and  the  platetlff  in  sueh  writ  shall  be-  SMtntMi^. 
come  baimd  wiA  two  miffident  sureties  Mto  the  defen-  wiSS 
dant,  in  raoh  sain,  and  with  such  condition^  as  may  be  ^-^ . 
ccnfiEinpabie  to  the   prorisions   i^peccivefy  made  to  meST*' 
staying  exeeution  on  bringing  writs  of  error  upon  judg-  c.^  **• 
tnents  in  aetions  of  l^tment,  by  an  aet  passed  in  Eng- 
lamT  in  the  seventeenth  and  eighteenth  yesm  of  the  reign  of 
King  Charles  the  Second,  and  by  an  act  passed  in  Ireland 
in  the  sevente^th  and  eighteenth  y^n  of  the  reign 
of  the  swne  King,  which  acts  are  respectively  entitled, 
^^  An  act  to  prevent  arrests  of  judgment  and  superseding 
ezeeuttcms/' 

In  constming  these  acts,  some  diven^ty  of  Opinion  has  Construc- 
eristed.  In  Chanvet  v.  Alfray,  {d)  it  was  stated,  as  the  t^^^ 
ground  of  the  decision  in  that  case,  that  the  stat.  3  Jac.  1 . 
e.  &  is  a  remedial  law,  and  ought  to  be  construed  libendly 
for  the  benefit  of  the  party,  whose  execution  miglH; 
otharwise  be  irtayed  by  the  writ  of  error  $  but,  in  Bidieson 
V.  Wliytel,  (e)  it  was  holden,  that  the  stati^es  weie  in- 
troductive  of  a  new  law  in  restraint  of  the  remedy  by 
writ  of  error,  and,  tfaerafoore,  ought  raiAer  to  receive  a 
Mteral  Aan  an  extended  inteq>retatk>n,  and  ought  not 
to  be  enlaifped  by  equity  to  casea  ant  of  the  letter  of  i^ 
The  law  on  the  subject,  however,  has  been  soflkjeotly 
mmrked  ovt  and  deiined  by  (he  decisions,  to  render  the 
absence  of  uniformity  in  the  mode  of  conistruing  the  acts 
comparatively  unimportant* 

The  obvious  intuition  of  requiring  bail  in  error  being 
to  prevent  an  unnecessary  interruption  of  the  course  of 
justice,  the  statutes  are  necessarily  confined  tO'  cases 


■*M. 


■ 

(<i)  3  BiuT»  746.    The  Dean  aDd  Chapter  of  St.  Paurs  v.  Cftpel  , 
1  Lev.  117.^  1  Kidb«  dia.  s.  c.    Ablett  v.  £Uls,  i  B.  &  P.  9^9 
(c)  3  Bun:.  1549, 
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where  judgment  has  been  given  for  the  otiginal  plamiiffy 
and  do  not  apply  to  such  as  have  been  obtained  for  the 
defendant  In  the  court  below.  (/)  And  where!  it  was 
given  in  the  latter  case  by  mistake^  a  rule  was  granted 
to  discharge  the  recognizance*  (g)  On  analogous  pnnci- 
ples^  it  has  been  determined^  that  the  statutes  do  not 
•9fkct  the  proceedings  by  writ  of  error^  coram  nobis,  or 
vobis,  which  is  or  is  not  a  mpersedeasj  according  to  cir- 
cumstances,  as  an  execution  cannot  be  issued  pending  it 
without  obtaining  the  previous  leaf  e  of  the  court.  (A)  A 
•respectable  writer  on  the  practice  of  the  courts^  (t)  has 
stated,  that  if  a  writ  of  error  he  brought  in  the  same 
court,  after  abatement  or  discontinuance  of  a  writ  of  error, 
coram  nobis,  or  vobis,  no  bail  is  requisite,  because  none 
was  required  on  the  former  writ  of  error ;  but  this^  it  has 
been  observed,  {k)  must  be  understood  to  mean,  where 
the  second  writ  of  error  abates  by  the  act  of  God,  or  of 
.the  law ;  for  where  a  writ  of  error  coram  nobi^  is  quashed 
in  the  King's  Bench  for  insufficiency,  it  is  not  of  itself  a 
tupersedeas.  .  ,         . 

Under  such  circumstances  an  Application  should  be 
made  to  the  court  for  an  order,  that  upon  the  plaintiff  in 
/error  putting  in  and  justifying  bail  within  four  ds^s,  fur- 
ther proceedings  shall  be  stayed  on  the  judgment  in  the 
otiginAl  action  until  thfe  writ  of  error  bd  det^mikied;  (/) 
and  a  similar  order  may  be  obtained  when  a: second  writ 


(/>  Cone  V.  Bowles,  4  Mod.  r,a.  1  Show,  18. 165.  s.  c.  1  Salk.  93. 
205.  a.  c.  Comb,  100.  s.  c.    Baring  v.  Cliristie,  5  East,  545.  2  Smitiii 
ie42.    Golding  v.  Dias,  10  East,  2. 
.    (g)  Freeman  v.  Ganden,  .1 D.  &.R/184. 

(h)  Carth.  368,  9.    Birch  v.  Triste,  8  East,  412. 

(t)  2  Cromp.  Pr.  396.  {k)  2  Tidd,  1196. 

(0  Walker  v.  Stoltoe,  1  LordEaym.  151.  C%rth.  368.  s.  c.  Coo^r 
V.  Ginger,  Stra.  606;  8  Mod.  316.  3  Ld.  Raym.  1403.  s.  c.  Bireb  v. 
Triste,  8  East,  412. 


CHAP.  I.J  IFhen  requisite.  463" 

of  error  is  quashed  for  insufficiency,  or  upon  a  writ  of  i^^Jj***"' 
error  coram  nobisy  for  error  in  fact,  (m)  *»»i  >n  «'««'• 

Where  a  judgment  in  the  Common  Pleas  is  affirmed  in  crartru^ 
a  writ  of  error  in  the  King's  Bench,  or  a  judgment  in  ^°"  ^  ** 
the  King's  Bench  is  affirmed  in  the  Exchequer  Chamber, 
new  bail  must  be  given  on  bringing  a  writ  of  error  in 
Parliament ;  although  bail  was  put  in  on  the  first  writ 
of  error ;  (n)  and  in  the  amendment  of  a  writ  of  error, 
bail  must  be  given  to  the  corrected  writ,  in  cases  where 
bail  would  otherwise  have  been  requisite,  (o) 
.  In  considering  the  general  effect  of  these  statutes,  it 
will  in  all  cases  be  important  to  remember,  that  the  act 
3  Jac.  1.  c.  8*  extends  only  to  th&  particular  forms  of 
actions:  expressly  specified  in  its  provisions ;  (p)  and  that 
iu  those  actions  bail  in  error  must  be  given  on  every 
speciea  of  judgment,  whether  it  be  after  v#rdict,  by  de^ 
&ult,upon  demurrer, or  nul  Hel  record;  and  that  theenact-* 
rnent  in  the  16  &  17  Car.  2.  c.  8.  although  general,  and 
not  confined  to^  any  particular 'fi>rma  of  personal  actions, 
do :  not  require  bail  unless  where  the  judgment  ha^ 
been  after c verdict;  hence  upon  judgment  by  defiiult, 
upon,  demujrrer,  or  ttu2  tiel  record,  a  writ  of  error  is  a  super* 
sede<j»  vnthont  bail  ill  such  actions  as  are  not  ispecificaUy 
enumerated  in  3  Jac.  1. 


(m)  Walker  v.  Stokoe,  Garth.  370.  s.  c.    1  Ld.  Raym.  151. 
(n)  TiUy  v.  Richardson,  1  Salk.  97.  2  Ld.  Raym.  840.  s.  c.   Cole- 
brooke  v.  Diggs,  1  Stra,  527.  8  Mod.  79.  s.  c. 
(o)  2  WmTBl.  1067. 
(p)  See  Vemat  v.  Debuste,  2  Keb.  234. 
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SECTION  II. 

IN  ACTIONS  IN  FORM  BX  CONTRACTU  AND  IN  FORM  BX 

DBJUICTO. 

With  a  view  (rf*  simplifying  the  subject,  it  will  be  pro- 
per to  preiuise,  that  where  it  is  stated  iit  general  terms 
that  bail  in  error  is  not  required^  the  Dbservatioii  must 
be  uaderstood  as  otAy  applieable  to  judgments  by  defoult, 
or  judgments  upon  demurrer^  or  nul  tut  record,  and 
w)t  to  cases  where  a  writ  of  error  is  brought  ofker  ver- 
dict.. 

As  the  operation  of  the  statute  3  Jac.  \\  e.  8L  is  limited 
and  confined  to  actions  of  debt5  bul  in  error  is  not  re* 
quired  under  the  provisions  of  thi^  act  in  an  action  of  «»- 
<Mmp9tf ;  (9)  and  in  die  ]at!;er  form  of  action  such  secority 
can  only  be  obtained  on  judgments  afttr  tardier  under 
die  stati  18  Car,  2.  st.  2.  c;)2.  s.  9; 

In  examining  the  ei&ct  trf  die  word^  ^  any  action  or 
bilt  of  d^bif  upoii  any  single  bond  for  debt,  or  OpOB  any 
pbKgatfott  with  condition  for  the  paynmi  ftf  money  ^^ 
or  upon  any  action  or  bill  of  debt  for  rail,  or  upon  any 
cdntitect  as  in  thestatote  of  James,''  it  will  conduce  to  a 
perspicuous  elucidation  of  the  sutgect  to  classify  thd  dif- 
ferent heads  of  contracts^  and  assign  to  each  a  distinct 
inquiry. 

A  single  bond>  whkh  is  an  obligatbil  vrfthout  a  condi- 
tion, (9)  is,  by  the  express  language  of  the  act,  included 
within  its  provisions. 

In  actions  of  debt  on  bond,  conditioned  for  the  pay- 
ment of  numey  only,  the  statute  has  been  construed  to  ex- 
tend as  well  to  cases  where  the  sum  was  originally  unde- 


(3)  Vernat  v.  Debuste,  2  Keb.  131.    Garrcit  v.  Daody,  1  Show.  15. 
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fined  and  contingent,  but  afterwards  reduced  to  a  cer-   in  actioits 
tainty,  as  to  cases  where  the  sum  was  originally  certain^   <^^cfti. 
and  payable  absolutely  by  the  condition,  without  refer*  VTV^^ 
ence  to  the  bi^pening  of  any  particular  event  or  collateral  on  a  boiid, 
security.    Thus,  it  has  been  decided^  that  bail  in  error  is   ^ thcplrf* 
Inquired  in  an  action  on  a  bottomry *bond }  for  though  the  "^'^  ^ 
money  may  have  originally  been  payable  upon  a  contin*^   ©n  a  bond 
gency,  as  soon  as  the  contingency  occurred  the  amount  be-   J^iSaSn^ 
ctfme  certain  and  specific  ^  («)  or  on  a  bond,  conditioned  to   gency 
-pay  so  much  mon^y  as  J.  S.  irtiould  declare  to  be  doe  upott 
an  account  stated  between  the  plaintiff  and  defendant ;  {t) 
or  on  a  bond,  conditioned  to  pay  by  instalments,  a  compo- 
sition upon  the  total  and  ascertained  amount  of  a  third 
persons^  debts,  (m) 

And  the  obligation  having  been  entered  into  as  a  collar 
tend  security,  to  ensure  the  payment  of  a  specific  sum  of 
money,  stipulated  to  be  paid  in  another  contract,  wiU  not 
aflisct  the  right  to  bail  in  error ;  {x)  as  where  a  bond  was 
conditioned  ftwr  the  pays^nt  of  money,  according  to  the 
true  intent  and  meaning  of  an  indenture ;  or  conditioned 
for  the  payment  of  3002.,  mentioned  in  a  surrender  of  a 
copyhold  by  way  of  mortgage,  (y ) 


te  ... 

(i)  Pitt  «.  Conev,  %  Stra.  476.  Scot  v.  Brace,  6  Mod.  38.  The 
case  of  Garrett  v.  Dandy,  1  Show,  16.  Comh,  105.  ».  c.  is  usually  cited, 
ss  being  coatiary  to  the  position  in  the  text ;  btit^  it  will  be  found  on  ex* 
aminatSon,  that  in  the  latter  case  the  bond  was  not  only  conditioned  for 
the  payment  ot  the  money  on  the  return  of  the  ship,  but  to  perform 
covenaat9  and  agreements  in  another  instrument.    See  T  T.  R.  4^. 

(t)  The  Dean  and  Chapter  of  St.  Paul's  v.  Capell,  1  Lev.  117. 1  Keb. 

91S.  8.C.  «,     ,       ,T      L        «  «^ 

(u)  ehauvet  V.  Alfray, «  Burr.  746.  See  Thralc  v.  Vaughan,  2  Stra. 
1190.  1  Wils.  19. 8.  c,  where,  on  a  bond,  conditioned  to  pay  for  so 
much  beer  as  the  obligee  should  deliver  to  J.  S.  not  exceeding  100/.; 
the  Court  of  King's  Be^ch,  after  judgment  upon  demurrer,  held 
that  no  bail  was  necessary.  ^  «.««««   «ir  u 

(x)  Descordes  V.  Horsey,  %  Stra.  959.  «  Barnard,  K^B.  389.  2  Keb. 

181.pl.  147.  ^.   ,  „  . ,  .^ 

{y)  Woods  V.  Armstrong,  Barnes,  78.    Littleton  u,  HaniOB,  id,  98. 
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The  statute^  however^  does  not  extend  to  actions  of 
debt  on  bond^  conditioned  for  the  performance  of  cove- 
nants in  another  deed ;.  even  though  one  of  the  covenants 
be  for  the  payment  of  a  fixed  and  definite  sum^  and  the 
action  be  brought  for  the  non-peribrmanee  of  that  iden- 
tical covenant,  {z)  This  distinction  may,  perhaps,  be  thus 
correctly  stated :  When  it  is  either  express  or  apparent 
that  the  covenant  for  the  payment  of  money  is  the  sole 
covenant  in  the  indenture  referred  to,  bail  in  error  must 
be  given ;  but  where  other  acts  are  stipulated  to  be  ful- 
filled, and  the  bond  is  conditioned  as  well  for  the  per*- 
formance  of  such  covenants  as  the  payment  of  the  money, 
bail  will  not  be  required,  (a) 

Consistently  with  the  preceding  rule,  a  bond  condi- 
tioned to  perform  an  award,  is  obviously  not  within  the 
act. 

Nor  is  a  general  bond  to  indemnify ;  (&)  as  where  it  was 
conditioned  to  keep  the  plaintiff  harmless  fi'om  the  pay- 
ment of  an  annuity,  and  from  all  actions,  suits,  damages, 
and  costs,  which  should  be  brought  against  him,  or  that 
he  might  sustain  by  reason  of  the  non-payment  of  the 
money  :  it  was  holden  not  to  be  a  security  for  the  pay- 
ment of  money  only,  within  the  statute  of  James,  (c) 
Though  where  a  principal  had  given  a  bond  to  his  surety, 
conditioned  to  pay  the  money  for  which  the  latter  had  be- 
come responsible  ;  it  was  holden,  that  an  action  of  debt  on 
such  a  bond,  bail  in  error  was  necessary,  (d) 

As  a  bail-bond  contains  an  alternative  condition^  either 
that  the  principal  shall  appear,  or  the  obligor  will  pay  the 

(z)  Callwood  V,  Ballard,  2  Keb.  isi.  Garrett  t;.  Dandy,  1  Show,  15. 
(a)  2  Bulst.  54.    Carth.  28.  Butler  v.  Brushfield,  10  East,  407.  See 
fi  Cromp.  Pr.  863. 
{b)  Garrett  v.  Dandy,  1  Show,  15. 

(c)  Flanagan ,v.  Watkins,  1  B.  &  C.  316.  2  D.  &  R.  459.  s.  c. 

(d)  Huddy  v.  GifFord,  1  Com.  34.    See  Hammond  t?.  Webb,  10 
Mod.  281.  contra. 
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money ;  bail  in  error  is  not  necessary  in  actions  on  these  i"  «<^«ioii»  in 
instruments,  (e)  ^^^ 

A  mortgage  deed,  containing  a  covenant  for  the  re*  ^J-"*v-*^ 
payment  of  the  principal  money,  is  a  contract  within  the  on  a  mart- 
statute,  in  respect  of  which  bail  in  error  is  required.  (/)      ^"*^^  ^^^' 
.    So  by  the  express  language  of  the  act,  it  must  be  given  in  «n  ac- 
in  an  action  brought  for  the  recovery  of  rent.  ^^^^^"""^ 

^  But  in  debt,  upon  an  award,  where  the  arbitrators  have  On  an 
directed  several  disputed  matters  to  be  settled  by  the  pay-  ^^^^' 
jnent  of  a  specific  and  liquidated  sum ;  it  is  reported  to 
have  been  adjudged,  that  bail  in  error  need  not  be  put 

i»*  (sr) 

.    Nor  is  it  necessary  to  give  bail  in  an  action,  upon  a  On  t  recog- 
recognizance  of  bail,  as  that  security  is  in  the  alternative  to  uu!°*^*  °^ 
pay  the  money,  or  render  the  body  of  the  principal ;  (A) 
nor  is  imil  requisite,  upon  an  award  of  execution  on  a  re- 
cognizance of  bail  in  error,  (i) 

Although  bail  may  have  been  proper  in  the  original  On  judg- 
aetion,  yet  it  is  not  requisite  upon  bringing  a  writ  of 
error  in  an  action  of  debt,  founded  upon  a  prior  judg- 
ment, {k)  The  reasons  for  this  rule  have  been  thus  ex-* 
pounded  :  1st,  That  the  contract  is  extinguished  by  the 
first  judgment.  2dly,  That  a  judgment  is  no  contract,  nor 
to  be  considered  in  the  light  of  a  contract  for  judicium 
redditur  in  invitum.  ddly.  That  an  action  of  debt  upon  a 
judgment,  is  an  action  of  a  superior  nature  to  an  action 
of  debt  upon  a  bond,  or  any  of  the  other  actions  particu- 
larly specified  in  the  statute.    4thly,  Thgt  it  is  a  casus 


ments. 


U)  Valentine  v.  Dennis,  Ca.  Prac.  C.  P.  7. 

If)  fiuckney  v.  Metham,  3  Taunt,  382.  In  this  case,  Mansfield^ 
CJ.,  said.  It  is  impossible  to  contend  that  a  covenant  is  not  a  contract. 

(g)  Gilling  V*  Baker,  2  Bulst.  53.  Yelv.  227.  s.c.  See  Garrett  v. 
Dandy,  1  Show,  15.  1  Lev.  117.  Comb,  105.  s.c.  Evans  w.  Robeits, 
3  Salk.  147. 

(A)  Trinder  v,  Watson,  3  Burr.  1566.    Dell  v.  Wild,  8  East,  240. 

(i)  Anon.  Barnes,  104,  5. 

ijt)  Bidleson  v.  Whytel,  3  Burr.  1549.  1  Blac.  Rep.  506.  s.  c. 
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warisiusy  and  the  act  is  not  to  be  extended  by  construe* 
tion,  because  actions  of  debt,  on  judgments^  are  in  gene- 
ral oppressive.  (Q 

Upon  nearly  similar  grounds,  it  was  bidden,  in  Sparkes 
V.  0*Kelly,(m)  that  where  a  writ  of  error  is  brought  upon 
a  judgment  on  which  a  scire  facia»  has  been  sued  out^ 
pursuant  to  the  stat.  8  &  9  W.  3.  c.  11.  s.  &,  bail  in  ^rror 
is  not  required ;  for  though  it  is  not  an  action  upon  a 
judgment^  yet  it  is  a  proceeding  issuing  out  of  oae,  and 
is  clearly  within  die  reason  and  meaning  of  the  decisions 
npon  judgments. 

After  judgment  by  default  in  an  action  upon  an  Irish 
judgmenl^  bail  in  error  is  not  necessary;  such  a  case  not 
being  distinguishable  from  aoticms  on  English  jodg* 
ments.  (n) 

The  words  '^  upon  any  other  c<mtraot  *'  have  receired  a 
limited  and  circumscribed  constructkMti*  Every  transact 
tioii  is  excluded  from  the  operation  of  the  statute^  when 
it  was  not  cxriginidly  a  specific  contract  (o)  for  the  pay- 
ment  of  an  exact  and  stipulated  sum^  at  a  certain  time  j 
therefore,  bail  in  error  is  not  necessary  upon  a  judgment 
for  goods  sold  and  delivered,  or  for  money  paid^  money 
lent,  money  had  and  r^eived,  or  on  an  account  stated,  (p) 


(/)  3  Burr.  1549.  (m)  1  Taunt.  168. 

(n)  Parkins  v,  Stewart,  9  Price,  Ex.  1. 

(o)  Ablett  V.  Ellis,  1  B.  &  P.  ?49. 

lp\  Gilling  V,  Bakerj  3  Bulst.  5S.  Yelv.  SSI7.  s.  c.  Evsns  v.  Roberts, 
3  Salk.  147.  Alexander  v.  Biss,  7  T.  R.  449.  Trier  v.  Bridgman, 
S  Ea^,  359.  Webb  v.  Geddes,  1  Taunt  540.  In  tlie  ease  last  cited, 
Mansfield^  C.  J.  observed, ''  The  cases  decided  (for  what  reason  I  can- 
not perceive)  that  the  count  for  goods  sold  and  delivered  is  not  an  ac- 
don  upon  a  contract,  and  we  must  abide  by  the  decision.  We  can  only 
look  at  the  record ;  we  cannot  examine  whether  the  evidence  to  sup- 
port the  count  is  evidence  of  an  express,  or  of  an  implied  contract.  B^ 
bides,  if  that  were  a  count  upon  a  contract ;  yet,  it  has  been  determined, 
that  where  there  is  a  general  judgment,  and  one  of  the  counts  is  not 
upon  such  a  contract,  on  which  oebt  would  lie  at  the  time  of  passing 
of  this  statute  (3  Jac.  1.  c.  8.),  bail  in  error  cannot  be  required  u|Km 
the  single  count."  "^ 
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And  the  statute  is  oonfiaed  to  such  contracts  as  were  re-  i^  actions  in 

cognized  as  valid  securities^  and  capable  of  being  enforced  emorm^, 

by  actum  of  debt,  at  the  time  of  the  passing  that  act  j  ^TT!^^^^ 

and,  consequently,  as  the  validity  of  promissory  notes  was  ''"op^^  con- 

^P&Cf ft 

not  established  until  after  that  period,  bail  in  error,  in  ac« 
tions  on  these  instruments,  cannot  be  demanded,  (qr)  But 
in  debt,  on  a  foreign  or  inland  bill  of  exchange,  by  the 
payee  against  the  drawer,  (r)  or  by  the  first  indorsee 
against  the  first  indorser,(»)  when  it  is  expressed  to  be  for 
value  received,  and  there  is  no  other  count  in  the  decla- 
ration on  another  simple  contract,  bail  in  error  must  be 
put  in.(/)  As  debt,  however,  is  not  sustainable  on  a 
collateral  engagement ;  (ii)  bail  need  not  be  given  in  an^ 
action  by  the  payee  against  the  acceptor,  or  where  there 
is  no  privity  between  the  parties,  as  by  an  indorser 
against  the  drawer,  (or) 

In  penal  actions,  bail  is  not  required  even  after  verdict,  On  penal 
except  on  2  Ed.  6.  for  not  setting  out  tithes.  »tttutc8. 

It  remains  to  be  observed,  that  the  injudicious  joinder  ^ii^^ 
i>f  counts,  in  the  declaration,  will  deprire  the  defendant  ^'^  !^ 
in  error  of  the  benefit  of  his  security ;  it  being  a  role,  couma  in 
that  if  any  one  of  the  counts  upon  which  judgment  has  tiog,ondiiibl 
been  entered,  be  not  within  the  meaning  of  the  statute  of  f®°\<^on. 

'  *^  tracts. 

James,  the  plaintiff  in  error  will  not  be  compellaUe  to  find 
bail;  (a/)    hence,  in  action  on  a  common  money  bond. 


(9)  Trier  v.  Bridgman,  2  East,  359.   Webb  v.  Geddes,  1  Taunt.  540. 

(r)  Bishop  v.  Young,  2  B.  &  P.  Sa,  83,  84.  Hodges  v.  Steward, 
SShow,ed6.n. 

(«)  Straton  v.  Hill,  3  Price,  253.  semb.  s.  c.  2  Chit.  Rep.  126. 

(f)  Ablett  9.  Ellis,  1  B.  &  P.  249.    Trier  v,  Bridgman,  2  East,  359. 

(u)  Anon.  Hardres,  486.  Purslow  v.  Baily,  2  Ld.  Kaym.  1040.  Hods- 
den  V.  Harridge,  2  Saund.  63.  b. 

(j)  Bishop  V.  Youne,  2  B.  &  P.  80.  Simmonds  v.  Parmenter,  1  Wils. 
185.  Browne  o.  London,  1  Mod.  285.  Anon.  12  id.  345.  Webb  v. 
Geddes,  1  Taunt.  540.  2  Campb.  187.  n.    Com.  Die.  tit.  Debt,  B.  1. 

{y)  Trier  v.  Bridgman,  2  East,  359.  Webb  t;.  Geddes^  1  Taont.  540. 
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the  insertion  of  the  money  counts  and  accounts  stated^  is 
unadvisable. 

After  judgment  by  default,  bail  in  error  in  an  action  of 
covenant  is  not  demandable. 

In  construing  the  provision  in  the  stat.  16  &  17  Car.  !2; 
c.  8.  («)  that  **  it  shall  not  extend  to  any  writ  of  error,  to 
be  brought  by  any  executor  or  admirdgtraiorj  nor  unto  any 
action  popular,  or  other  action  brought  upon  any  penat 
law  or  statute,  except  actions  of  debt  for  not  setting  forth 
tithes,  nor  to  any  indictment,  presentment,  inquisition, 
information,  or  appeal,^^  it  has  been  determined,  that  if 
judgment  be  given  against  an  executor  or  administrator 
de  bonis  propr&,  he  shall  put  in  bail  in  cases  where  it 
would  be  required  of  other  persons ;  (a)  and,  although 
an  executor  or  administrator  is  not  compellable  ta  find 
bait  in  error ;  yet  if  he  does  not  avail  himself  of  his 
privilege,  but  puts  in  bail,  the  recognizance  wUl  be  valid 
and  obligatory,  {b) 

Wh^n  the  nature  of  the  action  is  not  sufficiently  dis- 
closed on  the  face  of  the  record,  to  enable  the  court  U> 
determine  whether  bail  in  error  is  or  is  not  necessary,  ex- 
planatory affidavits  will  be  admitted,  on  which  the  question 
will  be  decided,  (e)  Where  bail  in  error  are  put  in  unne- 
cessarily, on  applying  to  stay  proceedings,  they  must  un- 
dertake for  the  payment  costs  of  the  writ  of  error,  (d) 

In  actions  inform  ex  delicto. 

It  is  an  indisputable  proposition,  that  the  statute  of 
3  Jac.  1.  does  not  affsct  actions  founded  in  tort;  and  that 


(g)  Ante,  450. 

(a)  Fitzwilliams  v.  More,  1  Lev.  245.  1  Sid.  368.  3  Keb.  295. 371.  s.c« 

(b)  Johnson  v.  Laserre,  2  Ld.  Raym.  1459.  2  Stra.  745.  s.  c. 

(c)  Bennct  v.  Aylet,  T.  T.  32  Geo.  3.  cited  Imp.  K.  B.  769.    Spinks 
V.  Bird,  Barnes,  72.    Ablett  v.  £llis,  1  B.  &  P.  249. 

(d)  Ritson  V.  Francis,  2  Stra.- 877.  Barnard,  K.  B.  373.  s.  c 
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the  right  to  bail  in  error  in  actions  ex  delictOy  is  only  de-  in  actions 
rived  from  the  13  Car.  2.  stat.  2.  c.  2.  s.  9.,  and  16  &  17  ^[^  '"^ 
Car.  2.  c.  8.,  which  it  has  been  seen  is  expressly  confined 
to  judgments  after  verdict;  and,  therefore^  in  trespass,  tro- 
ver^ detinue,  &c.  unless  a  verdict  has  been  obtained,  the 
successful  party  is  left  without  security,  as  at  common  law. 
The  security  required  by  the  16  &  17  Car.  2.  c.  8.  s.  3., 
and  1  Geo.  4.  c.  87'^  has  been  already  stated,  (e) 


CHAPTER  II. 


WHO    MAT    BB    BAIL,    AND    IN   WHAT  AMOUNT  REQUIRED; 
AND  OF  PUTTING  IN  AND  JUSTIFYING  BAIL  IN  ERROR. 

Thjb  qualifications  of  bail  in  error,  and  the  causes  Who  may 
creating  an  incompetency,  ai'e  the  same  as  in  the  original  ^  ^"^ '" 
action,  and  the  persons  who  were  bail  in  such  action, 
may  become  bail  in  error,  provided  they  are  in  other  re- 
spects qualified ;  (o)  though,  as  the  party  has  no  security 
in  error  but  the  bail^  and  as  they  are  not  liable  for  the 
person  of  the  principal,  but  only  for  the  actual  payment 
of  the  debt,  the  court,  in  order  to  prevent  fraud  and  im- 
position, by  putting  in  sham  bail,  will  allow  them  to  be 
treated  as  a  nullity;  and  in  Ward  v.  Levi,  they  dis- 
charged a  rule  for  setting  aside  an  execution  which  had 
been  obtained  under  such  circumstances,  with  costs,  (b) 

(^)  Ante,  p.  450.  (a)  Martin  v.  Justice,  8  T.  R.  639. 

In  Colebrooke  v.  Diggs,  1  Stra.  527.  Tilly  v.  Richardson,  1  Salk.  97. 
2  Ld.  Raym.  840.,  it  is  said,  that  upon  a  writ  of  error  returnable,  in; 
parliament,  new  bail  must  be  put  in.  But  it  is  evident  from  the 
whole  context,  that  by  new  bail  it  was  only  meant,  that  bail  must  jus- 
tify  again  upon  tlie  second  writ  of  error,  the  former  bail  in  error  not 
bemg  consigered  an  undertaking  on  the  second  writ  of  error. 

(fr)  1  B.  &  C.  268.  2  D.  &R.  421. 
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The  expression  u>ith  sureties,  in  3  Jac.  1.  c.  8.,  is  con- 
strued to  mean  by  sureties ;  it  is  therefore  unnecessary^ 
and  in  practice  unusual,  for  the  plaintiff  in  error  to  join 
in  the  recognizance,  (c) 

In  personal  actions  the  recognizance  is  acknowledged 
in  double  the  amount  adjudged  to  be  recovered  by  the 
former  judgment  5  and  a  recognizance  of  bail  in  error, 
for  a  less  sum  than  double  the  amount  recovered  by  the 
judgment,  does  not  operate  as  a  supersedeas,  or  suspend 
the  execution;  (d)  nor  will  the  court  permit  the  bail- 
piece  to  be  amended,  by  enlarging  the  penalty  in  order 
to  defeat  the  execution,  (e) 

In  an  action  of  debt  on  bond  in  the  King's  Bench,  the 
preceding  rule  appears  to  obtain ;  (/)  though  it  «»  to  be 
remarked,  that  in  a  prior  case,  it  was  said  by  the  court, 
that  notwithstanding  the  bail  are  to  be  bound  in  double 
the  penalty  recovered,  yet,  by  the  practice  of  the  court, 
it  is  sufficient  if  they  justify  in  double  the  sum  really 

due.  (g) 

In  the  Common  Heas,  in  error  on  a  judgment  of  debt 
on  bond,  the  recognizance  may  be'takeii  in  double  the 
amount  of  the  sum  recovered,  exclusive  of  any  interest, 
costs,  or  nominal  damages,  (h) 

In  the  Exchequer  it  is  a  rule,  (i)  that  ^^  in  all  cases 
where  special  bail  is  required  on  writs  of  error,  if  the 
bail  are  obliged  to  justify,  each  of  them  shall  justify  him- 
self, in  double  the  sum  recovered  by  the  judgment  on 
which  the  writ  of  error  is  brought ;  except  where  the 


'c)  Dixon  V.  Dixon,  2  B.  &  P.  443. 

[d)  Reed  r.  Cooper,  5  Taunt.  320.    PWmpwm  v.  Browne,  2  Chit. 
Rep.  105.  _  (0  Id. 


S: 

cp.  1 

(/)  PhiHipsont;.  Browne,  2  Chit.  Rep.  t05. 

Gr)  Serra  r.Mjinez,  2  Stra.  821.  1  Wils.  213. 

(A)  Dixon  V.  Dixpn,  2  B.  &  P.  443. 

(0  R.  E.  33  Geo.  2.  12  Man.  Ex.  App.  217. 
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penalty  of  a  bond,  or  other  specialty,  is  recovered  by  such  Who  mfy 

D6  Dftll  in 

judgment;  in  such  case  each  of  the  bail  shall  justify  in  errror,and 

such  penalty  only/'  '^^^  ,^. 

In  ejectment,  the  plaintiff  in  error  may  either  enter  into  *!"»'«>• 

a  recognizance  himself,  pursuant  to  the  statute  16  &  17-  luwhat 

Car.  2.  c.  8.  s.  3.  or  he  may  procure  two  responsible  per-  ««no"ntre- 

•^  *  *^  *  quired  in 

^ps  to  become  bail;  for,  though  the  language  of  the  act  ejectment. 
would  appear  to  render  it  necessary  for  the  plaintiff  in 
error  to  be  personally  bound,  it  has,  by  a  reasonable  con- 
struction, been  bolden  sufficient,  if  he  procure  i>roper 
sureties,  to  enter  into  the  recognizance  of  bail;  for  other- 
wise, lessors  residing  in  distant  counties  would  sustain 
great  inconvenience,  and  an  infont  lessor,  or  a  lessor  be- 
coming a  feme  covert  after  action  brought,  would  be  en- 
tirely excluded  from  the  benefit  of  the  security  intended 
to  be  given  by  the  legislature,  (k) 

The  sum  in  which  the  plaintiff  in  error  is  bound  under 
this  statute,  is  generally,  in  the  King's  Bench,  double  the 
improved  rent  of  the  premises  in  dispute,  and  the  single 
costs  of  the  ejectment;  (!)  but  in  the  Court  of  Common 
Ple^,  the  clerk  of  tlie  errors  is  guided  in  fixing  the 
penalty  of  the  recognizance  by  the  amount  of  the  rent  of 
the  premises,  and  takes  the  recognizance  in  two  years 
rent  or  profit^  and  double  costs,  (m)  In  the  Exchequer, 
each  of  the  bail  ace -required  to  justify  in  double  the  im«- 
proved  annual  rent,  or  value  of  the  premises  recovered,  (n) 


{k)  Barnes  V.  Balmec,  Carth.  121.  Lushingtonv.  Dose,  7  Mod.  304. 
Keene  d.  Lord  Byron  v.  Deardon,  8  East,  298.   See  4  Taunt.  289. 

(/)  Thomas  V.  Goodtittle,  4  Burr.  2501.  Keene  d.  Ld.  Byron  v.  Dear- 
don, 8£aat,  298.   See.  Ca.  Temp.  Hard.  374. 

(m)  Roe  d.  Fenwick  v.  Pearson,  Barnes,  103.  Doe  d.  Webb  v. 
Goundry,  7  Taunt.  427. 1  B.  Moore.  118.  s.  c.    ^ 

(w)  RE.  38  Geo. 2,  Mang.  Ex.  Prac.  App.  217. 
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SECTION  II. 

OS*  PUTTING  IN  AND  JUSTIFYING  BAIL  IN  KRROR. 

Within  The  period  within  which  bail  in  error  must  be  pUt  iOy 

w  at  time.  .^  regulated  by  the  fact  of  the  writ  of  error  having  been 
sued  out  bef(yre  or  after  final  judgment.  When  it  is  issued 
beff^re  judgment,  the  bail  should  be  put  in  within  four 
clear  days  after  signing  final  judgment ;  as  if  it  be  signed 
on  Monday,  the  plaintiff  in  error  will  have  all  Friday  to 
put  in  bail>  and  in  default  of  his  doing  so,  the  defendant 
cannot  sue  out  execution  until  Saturday,  ^o)  When  it 
is  issued  after  final  judgment,  the  plaintiff  has  four  clear 
days  to  put  in  bail,  which  are  computed  from  the  time  of 
the  delivery  of  the  writ  to  the  clerk  of  the  errors,  (p) 

When  a  writ  of  error  is  sued  out  before  final  judgment, 
four  days  are  to  be  reckoned  from  the  period  when  the 
taxation  of  costs  is  completed,  by  the  insertion  of  the  sum 
in  the  judgment;  for  until  the  costs  are  taxed,  the  amount 
of  the  penalty  of  the  recognizance  of  bail  in  error  cannot 
be  fixed  \  (9)  and  in  ejectment  if  the  lessor  of  the  plain- 
tiff  elect  to  waive  his  taxation  of  costs,  and  proceed  iot 
the  recovery  of  possession  only,  the  court  will  not  inter- 
fere to  prevent  him,  notwithstanding  the  allowance  of 
the  writ  of  error,  (r) 
The  consequence  of  not  putting  in   bail  when  re- 

(0)  Hunter  v.  Sampson,  2  Stra.  781.  Jaques  v.  Nixon,  1  T.  R.  979* 
Clay  V.  Bracebridge,  id.  280.  Bennet  v.  Nichols,  4  id.  121.  Gravall  v, 
Stimpson,  1 B.  &  P.  478.  See  Somervilie  v.  White,  5  East,  145.  Hill 
V.  Tebb,  1  N.  R.  298.  Emanuel  v.  Martin,  2  M.  &  S.  334.  and  note(o). 

(p)  R.  E.  36  Car.  2.  K.  B.  R.  T.  &  M.  28  Car.  2.  C.  P.  Blackburn 
^      t?.  Kymer,  5  Taunt.  673.  1  Marsh,  1  278.  s.  c. 

{q)  Blackburn  u.  Kymer,  5  Taunt.  672.  1  Marsh,  278.  s.  c. 

(r)  Doe  dem.  Messiter  r.  Dyneley,  4  Taunt.  289. 
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^uU'edy  within  tlie  time  pr^oi^bed:  for  thftjt  puriH>se|)  is  Ofpottiagp 

not,  :it:>'oal4  uppear,  to  render ;  Ibe  wrij;  ^rf^^rror  aii7  [^^iggCa 

absolute  iiiftlity»  -but  to:  destroy  its  effect  99  a  «tfp^^  in  enw 

tedeas  of  execq^oH;:  ancl; the  party  guc^^edi^^f:  iQ,.t|ie  within 

^rj^ipal  aqtlon  would  be  entitkc}  to  we  out  imiucdM^te  ^^*'  *""** 

» 

exfsoutiom  ;  (fy  and  this  proceeding*  may  be  taken  wi^ri 
G^t  previously  pbti^aing  a :  certi^pal^ .  fv9»i  the  i;lerk  of. 
tbieerirQni  that  no, bail  hiui  been  giy.en«(^)    ^   .    : 

On  putting  in  bail^  a  memorandum  entitled  in  the  orir  How  and 
jPfi^^ietm^  pftntewfcig.their  m^es  wd:  additions;  should  ^h«>p»t  «• 
be  pjr^ared<aiid  deUvj^red  to  the  clerk  of  the. eriorsj  who 
attends  to.  tak^th^:  acknowledgment  of  th^  bail  in  the 
cpurjtwhetier^  thf  j^dgmisnt  wasigii^en^  or  attbe^^hiuuir. 
bei»  of  {^  jm4£r^  pf 'that  court, ;  And  wbep  « judgmeni  is  af- 
firmed^ and  another  writ  of  error  is  brought  uppn  tbe 
j[udgment  of  a$|^|oaiM^>:  the  b^il^  upon  the  nei^  writ^  jomst 
be  put  in^  in  the  court  where  the  record  is  stippo^ijed  10 
remmn^.  but  upoi^  a^  amendi^  wri^  it  is  pu4  in;  in.  the 
qourt  in  wbidx  tJ^e.  wpf.  pC  ettq^  hf|s.  ^een  allowed,  (u) .    ' 

Bail Jux  ;ecrpr  cnwot  I|f  piAt  i|i  }^^^§  a  coi^nusaioiier  iik 
thecountiy>j(ir)  ^as  the  9tat«4  W4  &;  M*  €.4«:s.  1.,:  whidii 
^uthodaseatheiapppin^il^^ent)  and  Xf^lates  the  duties  oC 
coQUDis3pion^,,jr?lftte»piily  tQ  hf^il  iq  pactions  <}€peiKiif|gr 
in  the  court  kk  m^ht}ie  io^^  of  the  hail  li 

taken. 

ft 

After  hiidl  has  ^Br.put;  in^'/noliee  thereof  ehoukl  be  Nodcc  of 
given  withcHp.l;4elaytQ'|;h[edefendfUit  in:  error  or  liiaatH  ^^* 
tonie|y,(y)  And  should  be.  served'  in  Ibe  same  Jduomei^ 

end  comprise  the.isame  r^uirite^  i»  in -ordinary  GaaeB..(j8) 

■  ■ '  p  ' '    ■■■■  ■'   ■*     *■'  ■'  ■         - 

(«)  Xane  v.  Baeohus,  9  T.  H.  44.    v.  Nidwlb,  Gent.  2  Chit; 

Rq>.  106.   Smith  v.  Howard,  S  D.  fc^R.  85.  JVI^  v.  HopkiaA,  id.  $08. 
See  Willes,  27^.  X  B.  &  P.  478.  ^  id.  3T0.  ^  East,  439.  VSi&nitpy  202. 
•  <^)Incledon  v:  ClarVe,  Banie^,  ?li^. 

(ii)  Rafael  v.  Veielst,  2  Bl.  Rep.  1067. 

(x)  Lnshinrton  v.  ^  deiA.  Godfrey,  Bartons,  rt.  €a.  Pr.  C  P.  t .^2• 
P^.  Reg.  180.  «.  o.  /      .r    .  .  ,- 

Cy)  R.  M.  5  W.  &  aj.  K.  B.  (r)  Ante,  p.  291. 
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OtftHJdag 

ti^kiKhitt 
ineifor* 


Within 
whtttime 
to  ezcqit, 
gndnotic* 
thereoC 


tTithin 
what  time 
bailihould 
fuitily. 


1.. 


lo  tys  mid  tbe  ^tnbM^Mtit  tieeesiiry  liotkeB^  the 
Mines  of  the  plateitlir  and  defendant  In  the  otigiiNa  ac- 
tion are  eentinued^  and  tuo*  revereed  OMil  the  tmn^ 
geript  of  the  reeetfd  is  eacried  in  and  filed/  •^' ' 

Notice  of  hail  beliq;'  giren^  the  defenddtft  in  eii^p  hat 
twenty  days  i^wed  Urn  after  siidh  noti^e^  to  accept  of, 
or  except  to  thein ;  (a)  and  !f  he  d0<e9  nM  ejiseept  to  them 
within  that  period^  he  ^^annotafterWardid' object  to  tfieir 
miffldenoy. 


-  "  • 


The  defendant  in  ermr^  tfheis  dtoHisied  wUh  t^  bait 
put  in,  and  intends  to  object  td  thiftircottipeiency,  maj  at 
any  time  within  the  twenty  days,  obtate^a^rnte^  froni  the 
clerk  of  the  enon  forbett^  bail^  which  is  the  same  in 
cilect  as  entering^  nn  esceeption  i^inst  bait  hi  tdi  eHginal 
aetion.  ^ 

-  A  copy  of  this  role  should  be  served  c^n  the  attorney  fer. 
the  ptalntiff  in  erron 

'  In  all  the  coiirts>  if  the'  bail  #o^  not  jtistify,  oir  other 
bail  be  not  put  in  and  periboted  Hvlthiti  ftur  Aiys  after 
abdee  of  i^  rate>  itk^fehn  tiHaKer,  iffie^  are  "considered- as  a 
mMtfy{b}  but  wbere^  the  htle^^fbi^'beffec  baflL  is  served 
invaeiition,  tfhere  appeor^  t^he  fiiome  direriity^far^Qie  prae- 
tlise  of  the  diffisrent  cotMs^  I^Utisi  ih  thelChig^sr  Bench, 
Aobsdl,  linder«nohLdrettnklailces^''t^^ 
to  justify  until  the  next  term;  but  the  plaintiff  in*  error 
must  0ither*gHre  boticeof^tfifyUig^th^  sftme  baSl,  or  put 
in  6«<A  other  bail  as  he  wlif  aUde  Ii^,  wilfifii  thelbur 
dayamUowedby  the  nifey  it  hai^g  hem  c^^K^ 
he^^aflOBOt  give  ihatiee  d  fre^b«ll«i(^  the 'four  days,  nn- 


(fl)  R.  M.  5  W.  Sc  M^  K.  B.,  It  M.  6  Geo.  3.  ^^  6  C.  P.  R.  T.  ^ 
krtr  Geo.  S.  1  Salk.  07^  andGibboha  ^^^  tHoTe/ 1^.  S  uL  56.  >M«n. 
Ex.  Prac.  Am>.  210. 

(()  GoMld  V.  Holmsttoix)/r  £ast^  $30*  Im^  v,  LsQjmi>  1 H. 
k  S.  368.y  and  note  id.  Smith  v.  Carruthers,  4  Price,  .^S^^ 
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less  .'inliee^  tbe/bsil  iafaMdy^'pnt  m  am  {pretcatfffl  '^mi  p^pbe^^v; 
j^tifybi^'by  ^eeiiL«ii(ciJiii8tBB0ea^!whicii.'ml»t1)«  ij^ngteui 

aMditotbe.iQ0ilrt(J^.agi|dftvi^^  9l  thettineapitoiiiteilibr  !l^^ ' 
juBtificattto;(0) ;  .in  dtei  Common  Pteiis,  yvUeiki  'ttdsTide  ib  Witfam    .  i 
servsd:iii)vMatidn;  Ae  pi^intifF  in  ermf  has  ikH  liaei^  of)  Ti^,!^ ' .' 
cotiney  tOi'fierfiBct  his^WBuL  imtii  Ibe  nfex^.tetm^  faof  JQBghti  i;^^^ 
to  justify  Ib^fdre  ajodge^  landdf^ibe  xlefieiKkbt  iiiieihdr  li^-, 
not'Sat^lied  ^th  Ih^  them  thja  fflaintiff' ioienOD  Imviiig 
dcxie  jeiraT^  tUng/iBifais:  power^  iq  enilnt^eci'toitfikm  fior  jici»*; 
tify^miitiLlifae  next  mm/Uit  not:0^herirUew  (isi)'  :!& ttiei 
Birithtf qu^ oi? Pletef k k actttey ](fX^tfaat) ^ifJ^iiiiii  errotr 
sbdU/li0:d»Q^pted  t^,  itid 'lioNdd^  ofi^iwBfitjDn)  ^f^en  w 
\^Uiiig^tovthi0)attdrn^  br derik  in.cbavi  foitttbft  fdaiotj^^ 
in  «rcdlr 'kbi4;dck  tim^  ati^b  bsttfafadlUbe/'priHevtsd^iudi 
jnstifi^ll'  widiiK  fMnrtdaji^s  after intittde  '^  gW^M,  itr  llie  4e^' 
fendant  in  error  may  in  default  thereof^  proced  to^^xeovw) 
tII^Vnofiridi9i»ndiBg  aubbwi^  butwbece  nb-  ^    t 

tketf'/^mtplioB  shall  be  g^^^  '         "" 

such  bail  shall  be  perfected  and  justified  upon  >thi^  'firM;>> 
day  of  the  subsequent  term,  unless  the  defendant  in  error, 
his  attorney  or  clfertt'  In  com  f  sfialt  uOUstent  to  a  justifica- 
tion before  one  of  the  barons,  in  which  case  such  bail  shall 
justify  themselves  befdiid  af.butitoV^l^hin  four  days  after 
notice  of  such  exception  given  in  writing  to  the  plaintiff 
in  .QW)?,  JiiSiaH9Fp€|y  W.icteyk  m  opurt^.apd  iuid^fwillipf 
such  justification,  the  defendant  in  error  may  proceed  to 
eiecutioi^,  nbtiWthStilttding  sueh  Writ  of " fei'ror.^'  *^  "  '*  ^'  ^;    -J 

'  Th^'  iiiode  of ^^ihg^^    M^^^  j\istM<iaH(iii;;  to^  inwhat 

making  an  affidavit  of  ^he^  service  and' '  justli^itig^  b^il:  U^  ^^^'^ 
error,  is  the  same  as  In  the  original  ifctton ;  but  hi  the 

(c)  Lunn  v.  Leonard,  1  M. i& >S«  86a.  id,  ^67- '9.  c.         -  \-  '  ■  '.  ' i 

(€)  R.  t.  26  &  27  Geo.  2.    ^^    '         "    '      ,;    .  ^:    .1,;,.  '   ./i    i 

2H  2 


manner  to 


BdilinErrcr^  [pAirriiw 

Kiog's  Bench  ap  octention  pf  time  is  never  gnuMed  ta' 
enable  beil  in  «mr  to  jnetifyj  (/)  anlew  it  can  be  satis- 
fiieterily  dwwn  that  thef  were  prevented  firom  attendii^ 
tiie  crart^  by  imprqier  oondad  on  tbe  part  of  the  drfen* 
dant  in  error  or  liie  attorney.  (g\  And  in  tlie  Common 
Pleaei  time  wiil  not  be  alio  wed,  unlesa  tome  real  and  eub- 
Blantiat  enror  in  tlie  record  can  be  snggested.  {k) 

In  ejectment^  allhongb  the  bmi  may  be  interrogated  as 
to  tbdr  ndHdencyt  tbeplaintiffinerror^ifliebeaparty 
to  tlie  recognisance^  cannot  be  examined ;  and  therefore^ 
where  die  lessor  of  the  plaintiff  swore  that  the  defendant 
was  insolvent  and  also,  that  he  (the  lessor)  had  a  mort^ 
gsge  open  the  land  for  more  than  it  waa  worth,  the 
court,  nerertheless,  determined,  that  the  defendant's  re- 
cognisance was  sufficient  to  entitle  him  to  his  writ  of 
enor.  (t) 
Rnitfer  The  rule  for  the  allowance  of  the  bail  in  error  is  drawn 

aiioirancfw     ^^  ^  ^  ^^  scnred  ou  the  defendant's  attorney,  as  in 
other  cases. 


CHAPTER  UL 


OF  THB  UABtLrrr  k»t  niSCHASOB  OV  ^Af L  IN  niiRoir. 

H#wfar  Thb  condition  of  the  reccmiizance  in  the  Common 

Pleas,  on  a  wnt  of  error  returpable  in  the  Cpurt  of  King's 


^encba  is  framed  in  accordance  witlt  the  provisiou  i4  the 


*      I  II      I     i  I    ■>!  I    >  w    Pj»iii  n    t 


*)  1  €|iit»  Repw  76.  fi. 
r)  Dyott  V.  Duim«  1 D.  Sp  R.  9. 
0  Handasyde  v.  JAoTpn^  8  Wils.  144. '     ' 
^  Thomas  v.  Goodtiae,  4  Burr.  tSOl.    Kecac  d.  Lord  Byroo 
— Ion,  8  East,  S98.  '• 
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statute  S  Jac.  i.  th<it  the  plaintiff  shall  pixMiectite  his  writ  J^JJ^^" 
jof  error  with  effect;  and  if  judgment  be  affirmed^  shidl 
1sai3$fy  and  pay  the  debt,  damages,  and  costs  recovered, 
together  with  <such  costs  and  damages  as  shall  be  awaided 
hy  reason  of  the  delay  of  execution^  or  else,  that  they 
Xthe  bail)  shall  do  it  for  him. 

A  i^ognizance  on  a  writ  of  error  coram  nobi^,  la  nearly 
similar  to  the  preceding. 

"  But  <3fa  u  Writ  of^rror  retuniaUe  in  the  Exchequer 
ebamber^  the  language  of  the  oondiUon  of  the  Tedog^ 
lii^ance  Is  in  sogotie  r^pects  diflerent,  the  bail  engaging  4a 
^ay  the  sum  recovered  by  th^  judgment,  and  such  further 
costs  of  suit,  sum  and  sums^  of  money,  as  shall  be  awarded 
for  delay  of  e:&ecution.  (a) 

As  bail  in  error  stipulate  by  the  express  term  of  the 
Recognisance,  that  the  plaintiff  in  error  shall  proseicute  his 
"writ  ivith-  effect^  if  the  judgment  be  therefore  affirmed 
or  the  Writ  of  error  discontinued,  or  the  .plaintiff  nM 
prosiedf  although  the  record  may  not  have  been  tran* 
bribed,  (b)  the  teeognizance  is  forfdted,  (c)  and  the  bail 
imknediately  become  liable. 

'  The  responsibility  of  bail  in  error  will  not  be  extended 
by  ^^^nstmction  beyond  the  express,  terms .  of  their  en- 
gagementy^  and  consequently,  the  words  in  the  recogt 
ttizatiee,  ^  costs  and  damages  to  be  awarded  by  reason  of 
-the  delay  of  oecution,''  have  been  interpreted  to  mean 
only  such  damages  and  costs,  as  are  given  by  the  opurt  of 
.ertor^  and  .that  they  are  not  liable  to  pay  interest  accru- 
ing between  the  time  of  the  original  judgment  and  ap^ 


,1 ,        *  ...      i  • .  II , 


\ 


(a)  See  2  T.  R.  59.  n.  (a) 

b)  Hoe  t^.  Whitehead,  Barnes^  499. 

c)  I  RoLRcp,829. 


i 
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r'bf^       pcirance^  tiiovgfe  tb6y^  ^e  liable  ^  thf  Jntf^^^ 
v^^^i^^^^  qu^nt.  lo  the  dsLj  of  afllrmiflj^  tfit  jfUdgmeiit.  <<Q...'  •. 

,    In  ejectment^  bail  in  eiror  are  not  chargealile  ly ith  the 

*  •» 

inesae  prdGte  under  the  statute  16  and  17  Car.  2^  g.  1. 
1. 4.  ubIcbs  their  amoiuit  lias  been  first  ascertained  by  a 
writ  of  inquiry,  pursuant  to  th<i  provision  tlierein  gob* 
tatned.  (e) 
How  dis-  The  recognizance  of  bail  in  error  bein^  absolute  and 

^^  '  unoonditidnal,  and  nkrt  in  the  altar&ative^  it  js:aii  esta- 
bHifaed  nde,  tliat  tbey  eaniiot  divest  themselves  of  their 
r^^Kngibility  by  surrendering  their  pirinejipal  to  i^  plain- 
tiff in  error ;(/)  akidup6n  this  gfCmiid  it  has  also  been 
determined,  that  the  baH  are  not  entitled  to  relief  oa  the 
principal  becoming  bankrupt  pending  the  appeal,  (g) 
'  When  the  baii  themselves  become  bapkn^t  before 
the  judgment  is  afihrmed,  they  iure  not  d.i6cbarg4ed  fix>m 
•their  recognizance;  lEbr  pribr' to'eQrmance^  the  debt 
Is  cbhtitigefit  and  not  proY«abl6  unfler;  the  eoounis- 
-don.  (fc)  '  :'•'•'':        • 

•  Bait  in  error  are  nbt  discharged  by  their  p^ndpfri  b^ng 
taken  in  execution  under  a  ca.td.'  fi)r  the  4Aht^  6w^^ge»'p 
and  costs  in  error,  and  the  pfaiintitf  aoaay  therefi>r0  $ue 
them  upon  th^ir  reeogninnec^  dven  ifhibt  the.prin^^ipal 
iftin  <njdt6dy^  (i)  And  where  the 'larrit  of  ^tror  has  bad  the 
effect  of  staying  estecttdon,  it.  is^  jiol  competent  ta.  the 
|)la!ntiflr  in  <^rfW  to  vaeate  the  f ecofpiizance  by  n(»kipr0^ 

*  •  •        •  • 

(<f)  Welfbrd  D.I>av]d^n/4  Buit.  stt#.  SBdAg*.  Q^Asltt.:  FHdi  v. 
teioUK,  fiTia,6r.    A$on.-6Prioc/83fU  .  ,.    .     ...  ,,  , 

(e)  Doc  w.  Reynolds,  1  M.  &  S.  247.    See  1  Geo.  4.  fe*.  IB^.  '    '    - 

(/)  Austen  t(.  JVIook^  Cro.  Jac.  402._  Moor,  853.  pi.  1165.  s.  c. 
Anon.  LofFt,  238. 

(jg)  Southcote  V. Braitfawaite,  1  T.  R«f62#.  /•  '^'       , . 

(A)  Hockley  v.  Merry,  8  Stn.  1043.  mote  faliy  reported  Ca.  Temp. 
Hardy  262.  See  1  Doug.  160.  ,  . 

(»)  Perkins  v.  Pettit,  2  B.  &  P.  440. 
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mngUs  own  wrkjif  errm',  but  a  Ibrfttliire  of  tlM  rceog-  ^^f^'; 
nksoac^.willbe'tfaerebjrerealed.  (Je) 

Wkca.bail  in  eiror  have  been  ca^pepttd  ta^  and  do  aofc 
ju6t^,  btttoBdit  t6  baye  tbeir  aame»  straek  out  of  the 
baib-picee^  the  eowety  00:144^  lieatio%  will  rel»m  thcpi  on 
the  ground  of  tiiadv)Brtience^(if].  though^;  while  tbsir  namea 
QWtioiie.  ofli  thfe  batt^piecef  they  are  liable  to  be  pr^eeeded 
«^iialy  and  the  oourt  wiU  mot  fltHjr  the  proceedings  eausepi 
upon  t]^e  paym^t  §d  the  ^o^ts  inc^rrecL  (m>  .  1 


debt  orid^ 


CHAPTER  IV. 

OF  THB  PaOCBKDINGfi  AGAINST  BAIi»  IN  XftROR. 

On  the  affirmance  of  the  judgmentj,  or  on  the  writ  of  Election 
error  being  non*prossed  or  disoontinuedj  the  defendant  in  by  a^m  44 
error  m^y.  proceed  against  the  bail  on  their  recog-  5^^ 
nizance^  by  action  of  debt  or  scire  fadaa,  at  his  ejection* 
The  characteristics  which  distinguish  these  modes  of  pro- 
ceeding  from  each  other^  the  advantages  appropriated  to, 
each^  and  the  general  manner  of  conducting  them,  hav- 
ing been  already  consideredf  (a)  .it  will,  in  this  divisY>a  of 
the  sul^jeet,  be  sufficiejot  merely  to  state  what  is  pe^uliai: 
to  the  pro<;^edings  against  bail  in  error,    .    .      .....; 

.  As  a  render,  we  have  seen,  will  not  ejconerate  the  baiU 
it  is  unnecessarjr  to  sue  out  a  capiat  ad  satitfaciendun^ 
against  tfie  principal  as  a  step  prdiminary  to  suin^ 
the  bail.  .         ^ 

In  an  action  of  debt,  the  proceedings  are  preciseljt 

I  1  ---.  ■■ '  '     ■         ■  '    ■  * 

(k)  Dickeoaon  v.  Hesdtiney  ^  M.  &  $.  210. 
(/)  Tubb  ir.  Ttibb^  Sayer*8  Rep.  58.  1  WUs.  337.  s.  c.  ' 

(m)  Gould  V.  Hohnstrom,  7  East,  580.    faulder  v.  Hicks/ M.  T. 
18«1.  C.P.  MS.  S.P. 
(a)  Ante,  p.  362. 
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Byactioo  ufpilar  to  tlieee  agidnot  battin  i>rigini|l  aetions.  If  the 
principal  as  well  as  the  bildl  te  a  paiU^  to  UievetognizBaoe^ 
Che  si^tmast  be  brought  against  all  the  cogohsoiv  joiotly, 
if.livingi  or  against  each  sepairately;  but  a  miati^e  in 
this  particular  can  only  be  pljsailed  in  abatement,  >nd 
cannot  be  made  the  subject  of  a  demurrer,  (b)  The 
venue  diopld  be  laid  in  Miildtescsx,  eapcept  in  an  actfobon 
a  recognisance  tak^n  alt  phambers  betere  a  judge  of  the 
Court  of  Common  Pleas^  in  which  case  the>^enike  maybe- 
laid  either  in  Middlesex  or  tiondon.  (c) 

JVttf  tiel  record-iB'  a  geed  plea  in  bar  to  the  action,  but 
the  bail  cannot  plead,  th^t  cheprincipal  has  been  taken 
in  execution,  (d)  or  has  been  surrendered,  (e)  or  has  be- 
come bankrupt.  {/) 

The  mode  of  entering  up  judgment  and  suing  out  exe- 
cution is  the  same  as  in  ordinary  cases. 
By  9ti,fi.  '  The  scire  Jfacioi  against  bail  is  prepared  by  the  deilc  of 
.  the  erroris,  andon  a  recognizance  taken  in-  the  KingV 
Bench,  the  writ  reciter  liot  onl^  the  recognizanoe,  but  the 
condition  of  it,  and  theaffirmanceof  the  judgment;  but 
dn  a  recognizance,  acknowledged  in  tl^e  Court  of  Com-^' 
inon  Pleas,  the  scire  facias  berely  states  the  recognizance 
and  non-payment  of  the  sum  stckiiowfiedged  to  be  due; 
for  in  that  court,  the  condition  6f 'the  recognizance  in 
error  is  not  incorporated,  so  lis  to'  cbnsfiktte  a  component 
^art  of  the  record,  as  it  is  in  a  retiignii&nceof  ball  on  a 
cajnas  ad  satisfcifAstiidumf  but  is  subscribed  by  uray  of  de- 
jfeazance,  so  that  the  ireboghiziance  iitui  cbndition  are  two 
distinct  records.  Ig) 

^.  ■■"'■'■  *       ■•  ■  ■*  .  ■      ■  ■      ■' ' '   '    ■  j     ■■    ■  -  '      ^■'' '  ■     " '      '  -  «     .  •   .  ■         L     .    .\     ..  , 

<W  1  Chit.  p}.  SI.  - —  -    -  -. 

(c)  For  forms  of  declarAtioi^  see  Petecsdoc^s  Ind^  to  Pree^den^^ 

tit.  «  llecognizance."  00  PerkinscVPettttjiU^P-v*^^ 

'  (e)  AnoD.  {iofft,  238.)  et  ante, Jp.  4^fO. 
(/)  Southcotc  w.  Braithwdl^l  T.  Ttl  634.  '   ;  /  ' 

(g)  Malland  v.  Jenkins,  Barnes,  93.    Crosse  v.  IPoirtcr,,  id.  539. 
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If  the  plaintiff  ill  error  be  a  party  to  the  recognizance^   Byjrf.^. 
the  8ci.  fa.  must  be  brought  either  against  him  and  both 
of  the  bail  collectively,  or  against  each  of  them  separately, 
for  if  only  two  of  them  be  included  in  the  writ,  it  will  be 
bad  on  demurrer,  (h) 

The  sdre  facias  must  be  brought  in  the  court  where 
the  recognizance  was  acknowledged,  imless  it  was  taken 
in  the  Common  Pleas,  and  then  the  set.  fa.  may  be 
brought  either  in  that  court  or  in  the  King's  Bench,  to 
which  the  record  is  supposed  to  be  removed,  (i)  If  the 
writ  of  error  were  from  the  King's  Bench  to  the  Ex- 
chequer chamber,  the  sci.  fa.  must  be  directed  to  the 
sheriff  of  Middlesex,  without  reference  to  the  fact  of 
whether  the  recognizance  was  taken  in  court  or  before  a 
judge  at  chambers;  but  if  the  record  were  removed  from 
the  Court  of  Common  Pleas  to  the  King's  Bench,  and  the 
recognizance  acknowledged  before  a  judge  at  chambers, 
the  writ  of  sd.  fa.  may  be  addressed  either  to  the  sheriff 
of  Middlesex  or  London. 

The  manner  of  suing  out  the  sou  fa.  and  the  ulterior  pro- 
ceedings incident  thereto,  have  been  already  detailed,  (k) 


(h)  U  Saund.  72.  c. 

(i)  Drew  v.  Barksdale,  1  Show,  343.  Comb.  199.  s.  c.  See  ibrni  Lit. 
Bnt.  343.  (k)  Ante,  p.  368. 
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CHAPTER  I, 


OF  TUB.  ORIGIN   AND  GENERAL    NATURE   OP  THE  LAW   OF 
•  BAIL  IN  CRIMINAL  PROCEEDINGS.  *        * 


4       j.-'f^J..        4.<M  t 


In  the  preceding  divisions  of  this  work  it. ha»  been  seen, 
tfan^  iacivli^ietiofis,  defoldbiils,  Wlien  iumstedy  ar^:ii/all 
OMes.baltiiblQj  TUcare.i^^lioif^yer  a  material  di^fUii^tioft 
bbtw^toiideuttiiig'a  partyitd  bail  who  fa^  aot  peiAinoM^ 
4i'dTil;Cdiltniet^  and  liberafing:  atprnoheif  tfrbin  coafliitf- 
ttoeiii^ i^dhcil^to  violhted  A^ lawsprbVided  fof th^ >|nreter^ 
jra^on  of  ifaie'fiYesiBidjph^ertjiof  indiifidvils^  ulid  llhb 
security  of  the  state.. -Ui-difr.ifiH^mer'JAstiiiiMtlift 
.aureftles  ver/j^ersbnfrwfaobeisomebtf^'.beiivgfti^ 
tp  tihi^  plaiAti^ih  i;1»e;ev^|it4;>(  :^he  d WtappMraoce  of  the 
defendatit^  Is  (^(^Ulvalent  to  the  detention  of  the  prhicipafl 
in  custody ;  but  in  the  latter^  the  esdape  of  the  culprit 
^e^'  n'^^r'  be,  compensated  to  the  public  by'tljie  bail  beimr 
subjected  i to/  the  f^ayment  of  »  f>eimlty^    The  right  iX 
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parties  to  be  admitted  to  bail  in  criminal  cases,  has  been, 
therefore,  at  different  periods,  circumscribed  by  the  legis- 
lature, and  is  now  only  allowed  where  manifiest  mjustiee 
would  accrue  from  the  privilege  being  withheld. 

In  the  infancy  ^  our  criminal  code,  both  anterior  and 
subsequent  to  the  conquest,  all  felonies  were  considered 
bailable  before  conviction.  .Means  were  even  permitted 
to  be  adopted  to  liberate  prisoners  confined  on  charges 
of  homicide :  1st,  By  the  wrk  d^  odh  et  atia*  2dly,  By 
the  demand  of  the  ordinary,  in  case  he  was  a  clerk. 

The  writ  de  odio  et  cOia  was  directed  to  the  sberifl^  (a) 
commanding  him  to  make  ^xmisition  by  the  oaths  of  law* 
fill  men,  to  ascertain  whether  the  party  in  custody  was 
charged  through  malice ;  and  if  it  were  determined  that  he 
was  accused  odio  ei  a^,' and  that  he  was  not  guilty; 
or  that  he  could  plead  a  justifiable  defence,  as  that  he 
committed  the  act  «e  defendendo,  or  per  it^ortwrmmij  a 
writ  was  then  sued  out,  denominated  a  iradas  m  halXmrny 
Iby  which  the  sheriff  was  enjoined  to  discharge  the  party 
accused,  if  he  could  produce  twelve  good  and  lawful 

i:  :If  the  :in;dividualim^soiied,iQ  dises  of  homicide,  Wer^ 
A/^ieiflcilheiofdiaary. might  demand  him^  without  uy 
ipRdioftiaaiy  impdsition^  add  he  was  then  coiifised  in  die 
jNTitea'pf  the  bishop,  or  jf  the  ordinary  gave  his  perinis- 
3io»#iii  that  of :  the!  king>  iinfcii  he  had  ekciriiteted  himself 
tA^m  the  ofaafe'ge,  or  sobiiaitted  to  the  pnniihitient  {»e- 
^^bfdiby  Ae  ecdeaa^ioal  Idw,. ; 
d:  <The  iwjyitege  dtobtaining  the  tvrit  4eocjto  «l  alia  was 

i^^i?^:  ^^?^'?^^^^  **»*  ^«*»«^'»  "^  to  &e  sheriff  eom- 
m^iamg  him,  non  ohstatUe  hhertaie,  to  enter  and  m&e  defiverance 

^il'^/iB®  ^*  or  inquisitipn,  di  adi^  el  atia,  had  a  clause  in  it^  «  aw 
miKtmt  yel^llatvsfueru  coram  jmtitiarih  unim6Mimrafiii&  r  ao 
^J.  W^.«H»^«tiop  n^not  in  8iuch:imi  to  be  taken.  IKd. 
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in  the  linie  of  Braptoo  unrestricted^  and  in  all  p^her  in^ 
stances;  aa  unoontrolled  discretio9ary  power  was  veist^d  in^: 
the  sheriffs,  of  liberating  persons  cl^ftrged  witti  criuMs  of: 
the  utmost  enormity.  He  alone  was  to.  detemiinei  from 
the.  nature  of  the  accusation,  the  circumstances.and  ch»-« 
riu^ter  of  the  person  chiM^ged,  and  other  concomitant 
&cts,  whether  he  wouM  commit  thi?  offendejr  to  pirisoo,. 
or .  l^lmit  him  to.  bi^il;  But  this  unliiaited  authority  was 
soon  fcund  sp  productive  of  inc<mTenience,  ntud  aflS^nded 
such  facilities  for  oppression,  tbat  in  the  reign  of  Bd* 
ward  L  a  statute  (c)  was  passed  to  restrain,  the  too  fire-' 
quent  ijise  of  tins  writ;  and  it  was  abolished  by  the  stutute^ 
2R  Ed,  3.  c.  9.  thpugh  it  would  seem  to  be  revived  by 
the  act  of  42  Ed.  3.  c.  L  which  repeidjs  any  statiite 
made  inconsistent  with  the  provision  of  .m^gna  charter^ 
and  cha^ta  deforeHa.  (cQ        . 

Before  the  introductioactf  the  statute  of  Westmin9t^»(^) 
Uie.offences  which  were  or  were  not  replevjsable,  hfu)  uot 
been  distinctly  defined.  As  soon,  howevw,  as  the  Qoinmons 
of  the  kingdomobt^neda  share  in  tlKei;eptci^ntatl<m#f  the 
people,  the  fwm;dattle  abuses^  arisKig  firpm  this  imperfect 
aiid  tujisettled  fftate  of.  the  law,  were  corrected.  « It  was 
accordingly  provided,  that  prisoners  outlawed^alg^rors  ntf 
the  realm^  provenss  those  taken  wiUi  themanour,  break^^ 
oJf  the  king's  prison,  thieves  openly  defined,,  those  %i« 
peaked  by  provors  (so  long  as  the  provocs^  arp  living)^ 
tiiiose  tjskea  for  house-burnipg^  for  /al^e  jmney^^r  for 
qounterfeiting  the  king's  seal,:  persons .  e^opmmmiej^ 
taken  at  die  request  ^pf.th^  bishop;  (/)  4>rfor  o^ence% 

«j  6Bdw.  1.  .c.  ♦.  <(0  See  2  Inst.  55;  4S.  315.    '^ 

(/)  Sed  vide  stat.  53  Geo.  3.  c.  127.  s.  2  &  3.,  which  enact?,  that  no 
seatcDse  of  siOiinniofiibBikMi 'thali  be  ^rodouaoi^  by  socksiafttiail 
courts,  in  cases  of  oonteiopt  or  disobedience  to  tbeiror4er  ;,  and .  ttuit 
persons  exegmmunicated'dnallin  no  case  incur  any  elvil  jienal^  or  dis^ 
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mliiilSeBtf  or  tmilorB  to  the  kln^;  riiall  not  be  bailable  r 
but  sadi  as  be  indicted  ei  larceny  by  inquests  lilefbre  sbe- 
rifls  or  bailiflfe^  or  of  lijgbt  8usptci0ii>  or  for  petty  larcteny 
utider  twelve  pence  (if  not  guilty  of  larceny  afdretime)^  er 
gutt^of  receipt  of  felons^  orof  cdrn'mandment  or  foi^ce^ 
or  of  aid  of  felony  done ;  or  gttflty  of  atiyioflier  ttespBS9y 
fer  whicb  'one  oogbt  not  to  fose  life  or  ftiember ;  and  per- 
sOttd  appealed  by  provor,  after  ^e  death  of  the  provor, ' 
shattbe  bnlalbleby  euflieient  surety,  ^v^iereitf  the  sheriff 
shiatt  be  ^aM^eMible  i  and  if  the  shedfi;  or  ady  oAer,  let 
p^TBoM  not  bttliable  goby  sinrety,  and  be  tbet^eof  ttttainfetf,* 
he  shaiH  lose  'bis  fee  and  office  for  ever;  ^n4  ^«ny  under^^ 
sheriff^  cCmstftUe,  or  any  ofhef^  bailiff  of  fee,  ^  so  con- 
tmty  tb  the  will  of  his  lord,  th^y  shall  be  impiisoned^ 
three  years  imd  make  ^ne  at  the  kfn^s  pleasure  v  and  if 
any  withhold  prLA)ners  bailable,  alver  they  httve  offered' 
sdffiKlMt  surety,  be  sbaH  pay  grievous  anieirdainent'  to 
die  idlig  i  and  4f  b€i  take  ^reward  f^  ft;^e  sbafi  pay  the-' 
[Msoiier  double,  md  mali^  fine  ti>  tlie  king.?  >  -    •    '^ 
'  fiatt4heise  ^naettnents  bf  tbe  leigidk^A^'biiHiig''  b^n^ 
fhiqueeLtly  wMfeA^y^^m  aMffic^;  ndt  tdnteiJtt^atedl^I 
the  fi^mei's  df  tbe^  ^ct,  induoeS'tliie'  pAAaikent  hi  ihe 
MgntfmokmS  th«  3#e6ti(l  «d  pa^  fl  stiC&tti,  (^^iHiy 
ifter  reeitlngj  that '  '<  for^mucb  ^ '  ^hf^V^-  bdtm^^r 
d€ftilied, «nd  others^ taken  with'  the  mlinoiiff  l^  Aelr'ibng' 
atjidiiig  ir  ^r£ion  afte^  that  tlkfj^be  isi^rc»tM^  Ue'flilr^e^ 
By  cba(rten^  aM  fei^rabU  ihi][aesb,  pMfeuk^  tb^fK^  g^tat 
Mttdranee  of  ihe  people :  deelarecfy  {bkt  ^n  '^eiry'  com- 
mlsdon  of  the  peace  through  the  resim,  wUer^  ^eed  'iftaff^ 


be,  two  men  of  the  law  of  the  at^e  coimty.in^bcite  .such 
commission  shall  be  made^  shall  be  assi^^jn^-  U>  ^  mi 
proceed  to  the  deliveraoceaf  suoh  thieirai  and  feloM^  as 
oftjEn  as  tibey  shall  thinlv  it  exped!eat.f 

(g)  17  Ric,  8.  c  10. 


1  »»• 
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Ip  die  rdgQ  of  Richard  the  ThiMv(^)  t6  jofavdate  the 
evib  attendaiit  upon  the  writ  deodioie<4itia  on  the  one 
hand,  and  the  arbitrary  discreltioii  of  the  eberiffoti' the 
otbarj  it  Tvas  expressly  presided,  iShat  eoqy  justice  of 
the  peace  ahoold  have  a  discreticmary  power  lo^t  soph 
persons  to  bail  or  nutinprixe^  as  if  they  had  biien  in^dted 
before  the  justioes  at  the  sessions;  Bu(;  their  power  was 
expressly  .confined  to  persmis  arrested  on  .  slight  su»* 
pic^ns... 

This  irtatute,  although  in;  some  ve^cta  beneficial^ 
eontributed  in  general  la  obi^Unipt  the  due  administnu 
tidn  of  the  law,  as  every  justice  of  the  peaee^cWI^g  in« 
dividually  author&Bcd  to  take:  bail,  eriminate^nqttegalfy 
mainprisBaUe^  were  jpermiittcidto  Fe<-obtaifi  their  liberty^ 

To  remote  these  inconveniences  the  sta^«  I  Ri^.  3;  WW 
rapealedi  and  in  the  reign  of  Henry  the  Sevi^ilh  •(4)Cit  V^as 
ordained  generally,  ^^Tb^t  tbei  ju^ioev  of  thb  peace  iq^ 
every  shire,  city^  or  town^  o|r  twaof  them^atthnl^as^ 
wfaei^eof  one  to  be  of  the  quorem,  have  awlboiiiy  -  and 
power  to  kit.  any  suck.priaonevajor  persons^ioaiiiDpeniJd^ 
bgr  tfae^teir,  Ihathaarebeen^imf^isQned  wiUiiA  tbelrsevesal 
comities,  city^  or^fown^  to  bail  or ^  inaiupriMriuntn  tl^cif 
B^Ei  general  sessiote,  or  ilatoi  tfaeenestt  g^  delnrery  of 
the-  auqe  gaob  in  OTery  shire,  i^ity^  ortoiMni  »:weU 
witbiA  frandUses  as  witheut,  whbre^anygabll  hiivtt^been 
ork^after  shal}  :be;  laid  thatlhr^sidd^jQsticlBS  of:  the, 
peace,  or  on6  of :tbem>  m>  t^ktaig  nay  such  baBiq-  maihi-^ 
priiBe^  do  certi^  Uij» san&eai  the ncoet  general sitsslenslof 
the  peace,  or  the  next  general  gaol-delivery  of  any^su^ 
goal,  within  eyevy  sqeh  county,  AjfSf^  '4»r  town,  iuextKl-^ 
lowing  aftfer ally jsudi  bail  ()^  ihatttprtxcrsa'talcen;  ppim 

:: r^ —. r-:: : :rrT-:        rrrrp. 

(A)  i  Ric.  3.  c.  3. 

(i)  3  Hen.  7.  c.  3.  8.  3.    19  Hen.  7.  c,  10. 


pilin  to  forfeit  unto,  the  king  for  evei^  defindt  tbereuiiou 
recorded.^'  And^  it  was  further  enacted  by  the.  same 
statute,  '^  That  every  sfaerifiy  baitiff  of  francbise^'and 
every  other  person  haying!  auUidiity  or  power  of  kee]p^ 
ing  of  gaol,  or  of  prisoners  for  felony,,  in  Cke  manner 
and  foriu  do  certify  the  names  of  every  such  prisoner 
in  their  keejping,  and  of  every  prisoner  to  them  com-> 
nitted.  for  any  siich  cause,  at  the  next  g^eral  gaol-de-^ 
livery  in  every  county  or  franchise  where  any  such  gaol 
or  gaols  have  beenr  or  hereafter  sUalL  be,  there  to  be 
kalenid^red  before  the  justides  of  the  ddiveraace*  of  the 
same  gaol,^  whereby  they  may,  as  well  for  th^  king  as  foir 
the  party,  piteeed  to.make  deHveraiice  of  sucb  pris&ner 
acGQrdiQg  to  the  law,  upon  pain  to  forfeit  unid .  the  king 
for  every  defeult  thereof  recorded ;  and  that  the  foresaid 
act,  {k)  giviiig  authority  and  power  in  the  firltiichises  lo  any 
jUstice  of  thiB  peace  by  himself  be  in  that  behalf  utterly 
yoidandof  none  e8ect/^(Q    .' 

:  Stilf,  however^  the  security. !  afforded  to  the  subject 
agiiinst  maiiciotts.  imprisonroenti  wyaa  inadjBquate ;  the  act 
was  evaded;  isiid'die  legidiri»re:i»a6e  m6re  ^diligetttdiii-^ 
terik>8e;  .  For  although  the  jliatut^  of  Henry  the  Sevenib 
required  twio  justiees^  .at  leasts  to.  ai^drize  the  disdutrge 
of  a  party  .from  custody,  it  gitedually  becantie  the  pmctice 
for  One  to  tlike  tbe.bail  tod  iMS&tt.  die  uamtei of  anottier 
juis^iee  of.  tibe  peace^  who  waaiaeldoih  lirebent.  i JSy^  this 
system  prisodcffs  were  a^niitfted  to  ^ail,:  ^neither  with.the 
isotentity  lunr  caution  wMch  waateq^rett  by  tbe  legist 
Jaiure. 

To  remoireliiese  ioqiediments  to  justice^ jser^ral  $afci^ 
tary  pn»viiioDa  were  made  by  ttesdMHe  lSi22b^A  M« 


(Ac)  1  RiCiS.  c.  3.  .     .    ... 

(/)  See  Farliameniary  Bistory,  II.  419. 
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cl  13,(iii)  which  enacts,  **  That  no  justice  or  justices  of 
the  pence  shall  let  to  bail  or  mainpiize  any  such  person 
or  persons,  which  for  any  offence  or.  oflTences  by  them 
or  any  of  them  committed,  are  declared  not  to 'be  re- 
plerised  or  bailed,  or  be  forbidden  to  be  replevised 
or  bailed  by  the  statute  of  Westminster/'  (w)  And  it  ^so 
ptxmdes,  *'  Tliat  any  person  or  persons  arrested  for  man- 
slaughter or  felony,  or  suspicion  of  manslaughter  or  felony, 
being  bailable  by  law,  shall  not  after  the  day.ttierein  men- 
tioned, be  let  to  bail  or  mainprizebyany  justices  of  the 
peace,  if  it  be  not  in  open  sessions ;  except  it  be  by  two 
jiMaCiees  of  peace  at  the  lieast,  whereof  one  to  be  of  the 
quorum^  and  the  same  justices  to  be  present  together,  at 
the  time  of  the  said  bailment  or  mainprize^  which  bailr 
meiit  or  maihprize  they  shall  certify  in  writing,  sub- 
scribed or  signed  with  their  own  bands  at  the  next  gene^ 
fbI  gaol  delivery,  to  be  faolden  within  the  county  where 
the  sfti<l  person  or  persons  shall  be  arcested  or,  sus- 
pected." (o) 

There  is,  however,  a  provision  in  this  act  as  to  bail 
taken  in  London  or  Middlesex,  and  other  cities,  boroughs, 
and  towns  corporate.  '^  That  justices  of  peace  and  co-* 
roners  within  the  city  of  London  and  county  of  Middle-^ 
sex,  and  in  other  cities,  boroughs,  and  towns  corporate, 
within  this  realm  and  Wales,  shall  within  th^ir  several 

(jw)  See  2  &  3  Ph.  fc  M,  fc.  10.  (n)  Sect.  5. 

(o)  Section  3.  See  3  Bulst.  113.,  and  the  4th  section  of  the  same 
statute  enacts,  "  1  hat  the  said  justices,  or  one  of  thcra,  being  of  the 
quorum,  when  any  such  prisoner  is  brought  before  them  for  any  man- 
slaughter, or  felony,  before  any  bailment  or  mainprize,  shall  take  the 
examination  of  the  said  prisoner,  and  information  of  them  that  bring 
-hiin.of  the  fact  and  circumstances  thereof,  and  the  same  or  as .  inuch 
thereof  as  shall  be  material  to  prove  the  felony  shall  be  put  in  writing 
before  they  make  the  same  bailment ;  which  said  exammatjon,  toge- 
ther with  the  said  bailment,  the  said  justices  shall  certify  at  the  next 
general  gaol  delivery,  to  be  holden  within  the  limits  of  their  com" 
mission/' 
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jurisdictions  have  authority  to  let  to  bail  fdbns  and  prir 
sonensi  in  sudi  manner  and  form  as  they^^baVe  been. here- 
tofore adcu8tomed.''(p) 

In  this  act^  it  will  be  observed^  that  the  provisions  of 
the  statute  of  Westminster  were  again  expressly  socog* 
nioed;  regulations  which  the  legislature  had  uniformly 
indicated  an  anxiety  to.  preserve  and  ^iforce*  The  reme* 
dies  which  had  been  attempted  to  be  afforded. by  the 
enactments  in  the  reign  of  Richard  the  Thirds  (9)  were 
put  on  a  more  stable  and  permanent  basis;,  not  only  by 
requiring  that  the  bail  must  be  takeb  by  two  justice  at 
least,  unless  it  was  accepted  in  open  sessions  whei;^  par- 
tiality could  Yiot  be  exercised,  or  justice  made  aubservi^it 
to  private  interest,  but  by  dire^t^that  both  the^^tices 
must  be  present  at  Ihe  time  of  adi^ittiiig  the  accused  to 
bail.  All  the  evasions  and .  silbteiiiiges.  which  had  been 
previously  resorted  to,  were  thus  finally  preyented^  and 
the  present  system  of  bailing  criminals  established^ 


CHAPTER  II. 

BY  WHOM  BAIL  MAY  BE  TAKBK,  AMn  IN  WHAT   lH9VktfCm 
IT  SHOULD  Oil  SHOULD  NOT  BM  ACCBPTBO*    . 

SECTION  I, 

BV  THB  HOUS&S  OF  PARUAMBNT. 

Thb  House  of  Peers,  or  House  of  Commons^  during 
their  sessions,  may  bail  a  person  commfitted  for  a  eon- 
tempt,  (a) 


(p)  Sec.  6,  (9)  Vide  ante.  (a)  See  Skin.  688,  4. 
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section:  H. 

BY  THK  COURT  OP  KINg's  BENCH. 

TitE  CoQft  6(  Kinj^'i^  Bench,  being  the  sup^reme  erirat   General 

authority« 

iial  tribunal  in  the  kingdom,  and  its  authority  tiot  being 
efi^t^d  by  the  Statute  <>f  West^nster,  3>Edw^  1.  e^  15. 
ba^  an  absbliite  aiftt  unliiftited  power  in  bailfng  offieflMters.' 

That  cofirt  in  term,  or  any  of  its  judges  ifi  vacation,- 
may  in  their  ^etetion  ^c^pt  bail  on  <;harges^  even  of 
hfg{|>  trc^disG^,  nfif^ird^,  or  alny  olber  species- of  ftFlen^.'  (^> 
Bat  although  InVc^t^  \nth  thit^uthori^y,  they  invariably 
attt :  ttf  eonfornf ity  ^kh  the  aotcnowledged*  rides  adopted 
by  cPtlDfer  drtnitinal  jidfisdilitions,  and^neveT  admtl?  to  ball 
thom&  wfeo  ar^  inoufpable  of  b^ng  I'eleasedfrom  p^on  by 
9iti''infertor  tiibuilfat,  Wiihont  some*  pattieular  ^reiMsm 
sttoces  in  flielr  fAvm^,  or  dd^nt  reason  to  induce  thd 
^otirt  to  grant  the  itldulgfenc^  (^) 

A  A&kisi  in  the  wai'fanfof  comtntttnent,  X^iH  noti^rd 
any  addftioni^t  ground  to  influence  the  cou^l'to>dis€Jhiirge 
the(  party  out  of  eui^tody^.When  itean  be  ckerly  colleOted 
from  the  exiln)inatton&  und  d^posi^ns  returned^  thait 
there  is  dny  substantial  cause  for  the  prisoner  being  re^ 
nmtided.  (d)    This  rule  applies  both  with  respect  to  the 

{b)  Omi  Dig.  Bail j  Fi  4  Bsut.  Ab.  B&il,  DJ  See  Vfitham  t;.  Duttoiy, 
€oiDb,  11  r:  Plates  case,  l  L^aoh*  168.  Rex  v;  Remnant,  5T.R.  Rep. 
169.  8^  c<,  1  BsMC,  P.  C:  490.  IS.  ci  N^ol.  Rep.  205.  Rex  v,  Marks^ 
3  East,  157;  El^FtCm's  case,  2  Ld.  Raym.  978.  Holt,  500.  Skin.  688% 
Cowp.  333.  1  Wils.  29.  Rex  v.  Baltimore,  1  Bl.  Rep.  648.  Rex  w. 
Grieffei^Hrghy  4  Burr.  21^9. 

(c)  2  Hawk.  P.C.  114.  Bulst.  8T. 

(df)  Rex  t>.  Marks,  3  East;  157.  Rex  v.  Wyer,  2  T.  R.  77.  Vkle 
SEast,  P.  C.  255.  Piatt's  case,  Leach,  Cr.  Law,  163.  Rex  v,  Tudd,ibid. 
485.  5  T.  R;  169.  2  Hawk.  P.  C.  114:  Cromp.  Jus.  154.  Rex.  v. 
Remnant,  5  T.  R%  169;  s.  c.  Nol.  Rep.  205.  s.  c.  1  East,  P.  C.  420. 
2  Leticb,  Cvi  Law,  583.  *<  In  cases  of  defeclivQ  comtAitments,  the  prac-' 
tice  used  formerly  to  be  to  draw  up  a  nile,  remaiidip^  the  prisoners '  in 
general  terms  to  the  same  custody  as  before;  but  it  occurred  tq  ^e 
officers  i)t  the  crown  office  tosuggest  an  alteration  of  the  practice  in 
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law  and  the  fact.  Unless  there  is  a  reasonable  doubt  as 
to  the  truth  of  the  accusation,  the  prisoner  must  be  re- 
committed; and  the  same  consequence  follows,  unless 
there  is  a  reaisonable  doubt  whether  the  fact  charged  le- 
gtJly  constitutes  any  offence  within  the  cognizance  of  the 
eriminai  law. 

This  discretionary  power  of  accepting  bail  noay  be 
exercised,  whether  the  indictment  was  originally  pre* 
ferred  in  the  Court  of  King's  Bench,  or  removed  from 
an  inferior  jurisdiction ;  (e)  and  the  court  will  grant  or 
refuse  their  aid  according  to  the  length  of  the  imprison* 
ment,  (/)  the  nature  and  tendency  of  the  crime,  (g) 
the  dignity  oT  the  court,  or  authority  of  the,  party  by  whom 
the  prisoner  was  committed.  (A)  But  they  will  sddom 
exercise  this  superintending  jurisdiction,  unless  there  ap- 
pear particular  circumstances  of  ignorance,  mistake,  cor- 
ruption, or  irregularity,  in  the.  commitment  («) 

Where  a -party  has  been  confined  in  prison  for  a 
lengdi  of  time,  so  as  to  endanger  his  life,  he  may  be 
bailed,  {k)  But  to  induce  the  court  to  accept  bail  on  ac- 
count of  sickness,  it  must  be  a  present  indisposition  aris- 
ing out  of  the  confinement. (I)  Hence  they  will  not  admit 
i»  bail  where  it  is  a  constitutional  complaint,(m)  nor  where 


this  respect,  founded  upon  the  consideration  that  prisoners  thus  re- 
mandeu  might  renew  the  same  applicatioA  to  another  qourt,  or  a 
judge ;  and  the  rule  is  now  drawn  tip,  ordering  the  prisoner  .to  he  dts* 
charged  from  his  imprison  [pent,  by  virtue  of  the  warrant  mentioned 
in  the  return,  and  to  he  recommitted  for  theoiTenoe.  3  East,  Rep.  166. 

(e)  Hale,  P.  C.  104.  i  Bulst.  85.  9  Hawk.  P.  C.  10$.  Elderton's 
case.  Holt,  590.  2  Ld.  Kayra.  978.  s.  c.  6  Mod.  73.  s.  c.  Armstrong 
v.  Lisle,  1  Salk.  60. 

(/)  Latch,  19.  2  Bulst.  140.  Rol.  Rep.  218.  337. 

(g)  Bulst.  48.  to  54. 

(A)  2  Bulst.  139.  Addis'  case,  Cro.  Jac.  219.  Freeanan's  case, 
Cro.  Car.  579.  Vaugh.  139.  2  Hawk.  P.  C.  112.  Rex  ©.  Mayo, 
Sid.  144.    Rex  v.  Whitamorc,  ibid.  286.    Rex  v.  Bethel,  5  Mod.  19. 

(t)  2  Leach,  Cr.  Law,  583,  4. 
'  (A;)  Lord  Aylesbury's  case,  1  Salk.  103,  4. 

iji)  Rex  V.  Wyndham,  1  Str.  4.  (wi)  Ibid. 
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the  fliness  arises  from  the  act  of  the  prisoner,  (mm)   And  ^y  ^^ 

MM  »  1  Court  of 

they  refused  to  accede  to  an  application  for  the  discharge  KingV 
of  a  party^  on  the  plea  of-  Illness^  who  had  heen  committed    ^"^  '* 


for  repeated  acts  of  forgeries ;  (n)  but,  under  similar  circum-  General 
stances,  gvaiKed  it  to  one  couTieted  of  a  seditious  lib^  be- 
fore judgment,  (o)  In  the  latter  case  the  court  said  :•— ^ 
^^  the  offence  is  so  great  that  an  adequate  punishment 
may  endanger  his  life,  and  to  lessen  the  judgment  would 
Imc  an iH  precedent;  therefore,  bail  him  for  the  present, 
and  wc  will  give  judgment  when  he  is  better.'^ 

'kiiall  cases,  whei^  it  appears  that  a  prisoner  ought  to 
to  be'  bailed,  if  he  be  unable  to  defray  the  expenses  of 
bcriftig  hrcjught  to  Westminster  for  that  purpose;  a  rule 
to  sbewi'Caase  will  he  granted,  why  he  should  not  be 
Imted  by  a  magistrate  in  the  countrj',  with  a  certiorari  to 
retiu'n  the  depositions  before  them.  (j>) 

The  Court  of  King's  Bench  have  uniformly  admitted  Commiu«l 
persons  ^'  bail,  imprisoned  by  the  King's  special  com*  Ku^  an4 
mand,  or  by  order  of  the  Privy  Council,  when  the  com*  J^  ^^^^ 
mitment  has  described  the  offence  or  cause  for  which 
the  party  had  been  imprisoned,  subject  to  the  same  rules 
which  direct  its  discretionary  power  in  granting  bail  in 
other  cases;  (q)  but  a  person,  illegally  committed  by  the 
command  of  the  King,  cannot  be  bailed  by  any  other 
jurisdiction,  (r) 

A  party,  conlfined  under  a  Parliamentary  commitment 

' .  ■  -  — 

{mm)  Rex  V.  Wyndham,  1  Str,  4. 

In)  Kudd's  case,  1  Leach,  Cr.  L.  117.  See  Cowp.,333. 

(tf)  Rex  V.  Bishop,  1  Str.  9. 

Ip)  Rex  V.  Jones,  1  B.  &  A.  209. 

(o)  Barkham's  case,  Cro.  Car.  5Q7.  Freeman's  case,  id.  579. 
Kendal's  cffse,  6  Mod.  78.  1  Salk.  347.  i.  c.  Comb,  S43.  s.  c.  Holt, 
14^  s.  c.  IS  Mod.  89.  8.  c.  1  Ld.  Raym.  65.  s.  c.  2  Leon,  175.  2 
W^8.  205.  244.  Palm.  559.  As  to  general  warrants,  see  Entick  i;. 
Cariington,  2  Wils.  275.  Wilkes  v.  Wood,  Loff't,  1.  As  to  the  power 
of  a  Secretary  of  State  arresting  for  high  treason,  see  Rex  v,  Despard^ 
7  T.  R.  736.  (r)  2  Ins^.  189. 
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for  n  breach  of  privilege,  cannot  be  admitted  to  baik  {$) 
When  either  the  House  of  Peers  or  Commojas  have  le* 
solved  that  a  ootitempl  bus  been  inemrred  by  an  mfringe^ 
ment  of  tbetr  rights  and  immunities,  their  adjadioatioii 
is  equivalent  to  a  conviction,  and  their  eonoittmeBt  im 
consequence  is  in  execution ;  and  no  jurisdiction  call  dts- 
chai^  or  bail  a  person  that  is  in  execution  by  the  judg- 
ment of  any  other  court 

The^ame  deference,  which  is  paid  to  the  authority  of 
the  House  of  Lords  or  Commons,  is  extended  to  com* 
mitments  for  contempts  by  all  the  superior  courts  of  law 
and  equity.  Although  the  cause  of  contempt  be  not  defi- 
nitely and  explicitly  described  in  the  Warradt,  the  higher 
tribunals  will  favourably  construe  the  proceedings  of  an 
inferior  jurisdiction,  and  not  inferentially  intend  that 
they  acted  beyond  the.  scope  of  their  autbarity.  (i) 

A  further  exception  to  the  general  rule^  that  an.un- 
liibited  power  of  granting  or  refusing  bliills  Vested  in  the 
Court  of  King's  Bench,  occurs  where  the  eomkmtmtot  is 


» " " 


T-  r 


(«}  2  Hawk.  P.  C.  110.  a  Hale,  P,  C.  1^.  Earl  of  $haftesbw7'$ 
ease,  3  Keb.  792.  1  Mod.  144.  s.  c.  Prichard*8  case,  Sid.  245.  1  Lev. 
^65.  6.  c.  Lord  Staffi>rd's  case,  Raym.  181.  ftex.  v.  Earl  of  Salis- 
bury, 1  Show,  100.  Garth.  181.  s.  c.  B^iaa  v,  Paty,  3  Salk,  iO^. 
2  Ld;  Raym.  1105.  s.  c.  Murray's  case,  1  Wils.  299.  Crosby's  case, 
S  Wils.  168.  2  Bl.  754.  Rex.  -v.  Flower,  8  T.  R.  314.  Smftat  v. 
Abbott,  14  East,  1.  4  Taunt.  401.  s.  c.  Hobhoiise's  case,  3  B.  &'  A. 
420.  2  Chit.  Rep.  207.  s.  c.  Id  the  Earl  of  Shaftesbury^s  case,  it  was 
holcien,  that  this  rule  obtdns,  although  the  writ  does  not  ^mes9  the 
nature  of  the  contempt,  nor  the  place  where  it  was  committed  nor  the 
time  whea  it  was  committed,  nor  whether  it  was  on  a  conviction  or  ac- 
cusation only.  But,  in  the  case  of  Rex  v,  the  Earl  of  Derby,  1  ^how, 
102.  2  St.  Tr.  742.  s.  c,  it  was  determined  that  a  peer,  on'^ui  im- 
peachment by  the  House  of  Commons,  may  be  baited  by  the  Court 
of  King's  Bench,  after  a  dissolution  or  prorogation^ of  parliament. 

{t)  12  Rep.  83.  Vaugh.  135.  Moor,  839.  1  Leon,  700 1  S  Id.  18. 
1  Bulst.  259.  3  id.  115.  Barkham's  case,  Cro.  Car.  507.  Aikm. 
id.  579.  1  R61.  Rep.  192, 218.  245.  Bethel Ps^aise,  1  Salk.  348?  sitae 
case  differently  reported,  1  hA,  Raym.  47.  Holt,  145.  s.  e.  •  fAurtkfs 
<^e,  1  Wils.  299.  Lord  Shaftesbury's  case,  1  Mod.  155.  SeeiJ^'lnst. 
is.  17.  i  St.  Tr.  89.  2  id.  617.  620.  3  id.  ^OSi  7  Id.  437vtl  id.  $17. 
S  Hawk.  P.  C.  c.  15.  sec.  72,  73, 74.  . 
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in  exeo^on ;  bm,.  were  the  power  in  suqh  insti^^Qes  to  be  By  the 

exei^BisecI^  it  would  be  perverting  that  discretionary  autho-  King's 

rity,  which  was  only  designed  to  release  the  acci^d  ^^^^* 

vrhikt  his  culpability  was  uncertain^  and  his  consequent  After 

punifdiment  undecided,  (u)  'nTwci!* 

Although  the  party  may  have  a  right  of  appeal^  be  ^^* 
cannot  be  bailed. dumug  ^  p^nd^cy  of  suph  appeal^ 
as  an  appeal  does  not  suspend  the  execution  of  a  judg- 
ment which  it  is  brought  to  reverse,  (x) 


SECTION  III. 

BY  THB  OTHER  COURTS  OP  WKSTMINSTBR. 

The  Courts  of  Common  Pleas  and  Exchequer^  at  any 
time  during  the  term,  or  any  judge  or  baron  in  vacation, 
and  the  Chancery,  either  in  term  or  vacation,  inay,  by 
the  conimon  law^  award  a  habeas  carpus  for  any.  person 
oommitted  for  a  crime  tmder  the  degree  of  treason  or. 
felony;  and  thereupon  discharge  him,  if  it  shall  [dainly 
Appear  by  the  return  diat  the  commitment  wa$  illegal ;  or 
bail  him,  if  it  was  dottbtfiil. 

(u)  Sec  2  lost.  187.  4  id.  178.  Hale,  P.  C.lOl.  Anon.Cro.  Car. 
570.  Skin.  683.  Rex  v.  Keat,  5  Mod.  288.  1  Salk.  103.  s.  c.  Itex  v. 
WiUies,  4  Burr.  3539.  Rex  v.  Waddington,  1  East,  159.  Regupn  v. 
Lay  ton,  1  Satk.  105  Rex  v.  Brooke,  2  T.  R.  190.  See  Rex  v.  Rhodes, 
4  T.  R.  220.  So  if  the  mittimus  states  that  the  felony  was  confessed 
upon  examin^tioni  the  party  will  not  be  bailed,  4  Inst.  178.  3  Bulst. 
114.  Though  upon  the  verdict  of  curia  advisare  vulty  whether  the  party 
shall  have  <Sergy  or  not,  he  may  be  bailed.  1  Bulst.  188. 

(x)  As  where  the  party  was  committed  under  the  vagrant  act,  though 
ah  appeal  is  given  to  the  Quarter  Sessions,  Rex  v.  Brooke,' 2  T.  R.  190. 
But  where  a  defendant  was  convicted  for  keeping  an  ftlehouse  ^vithout 
a  licence,  and  thereupon  committed  for  a  month,  aocprding.to  the  ^t ; 
after  lying  in  prison  a  fortnight,  a  cer/torari  was  brought,  and  upon  its 
return,  the  party  was  admitted  to  bail;  the  court  considering,  that  if 
the  conviction  was  confirmed,  they  coidd  commit  him  in  execution  for 
the  remunder  of  the  time.    Rex  v.  Reader,  1  Stra.  531. 
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By  the  It  18  Said)  ill  some  cases,  tiiat  the  Lrad  ChanceUormay 

of  West-       bail  for  felony,  (y) 


miiiNter. 


SECTION  IV. 

BT  THB  SBRJEANT  OF  THE  HOUSE  OP  COMMONS. 

When  the  Serjeant  of  the  House  of  Commons  has 
taken  into  his  custody  persons  committed  by  order  of  the 
House,  he  cannot,  upon  their  tendering  bail,  release  them 
from  confinement,  {z) 


SECTION  V. 


BY  JUSTICES  OF  THE  PEACE 


It, has. been  already  observed  in  a  former  part  of  this 
treatise,  that  the,  power  and  authority  of  justices  to 
admit  to  bail^was  materially  abridged  by.  the  provisioDs 
ot  the  different  statutes,  (a)  The  legislature,  by  these 
enactments,  intended  to  abolish,  iu  the  most  absolute  and 
unqualified  manner,  the  right  assumed  by  individual  jus- 
tices of  the  peace  of  bailing  felonies,  or  persons  suspect- 
ed of  felony;  but,  under  similar  circumstances,  left  the 
authority  of  ftro  justices,  and  justices  at  session,  the  same 
as  prior  to  the  statute  being  passed ;/  ^  ^so  the  power 
of  single  justices  with  respect  to  misdemeanors.  And 
it  will  be  remembered  that,  it  is  provided  by  the  statute 


(y)  2  Inst.  53.  55.  615.  4  Inst.  290.  1  Bac.  Abr.  296.  Dalison,  ai. 
2  Hawk.  P.  C.  115.  2  And.  297.  Vaugh.  154.  3  Leon.  18.  See  Hab. 
Corp.  Act,  31  Car.  2.  c.  2. 

(ar)  1  Lev.  209.  Hard.  464. 

(a)  1  Ric.  8.  c.  3.    3  Hen.  7.  c.  3.     1  &  2  Ph.  &  M.  c.  13. 
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of  PMlip  and  Mary^  that  bail  may  be  accepted  in  London   BjivMkd^ 
or  Middlesex,  and  other  cities  and  towns  corporate,  by  an   ^      pwre. 
individual  justice  of  the  peace,  in  the  same  manner  arbe* 
fore  the  enactments  of  that  statute,  (c) 

The  various  instances,  in  respect  of  which  justices  may 
or  may  not  accept  bail,  may  be  simply  arranged  under 
t)ie  following  analysis :  1st,  Instances  in  which  justices 
cannot  bail.    2dly,  Instances  in  which  justices  may  bail 

•       •  • 

in  their  discretion.  3dly,  Instances  in  which  justices  ought 
to  bail,  premising  as  a  general  rule,  that  the  right  of  the 
accused  to  be  admitted  to  bail,  principally  depends  upon 
tiie  fact,  of  whether  the  offence  amounts  to  a  felony  or 
misdemeanor. 

1st,  Instances  in  wMch  justices  cctnnot  bail: — 

Abduction,  (d) 

Abjurors  of  the  realm,  (e) 

Abortion^  procuring  of.  (/) 

Approvers,  (g*) 

Arson,  (h) 

Bail,  personating  of,  in  courts  of  justice,  &c«  (t) 

-      -I         -      -    ^    ^    -^-     • ■  -       -  -    I-  ,  ,      ,  _L_      _      .  !■!      ■      I     I  ■  ^1        II   I       — ■  ■  B^^M^K— — -■JLL_J_^_^^_L^_I_^_ 

(c)  Vide  1  &  2  Ph.  &  M.  c.  IS.,  et  ante,  p.  481. 

(/)  Thi»  offence  is  made  felony,  by  3  Hen.  7 .  c.  2.,  and  39  EUz.  c.  19. 

(e)  4  Bl.  Com.  298.  2  Hale,  101.  133.  Bum  J.  Bail,  iv.  Se«  2 
Inst.  187. 
. .  (/)  43  Geo.  3.  c.  58.  8. 1  &  2.  See  3  Campb.  73.  76. 

(g)  4  Bl.  Com.  298.  2  Hale,  P.  C.  133. 

(A)  See  Hale,  P.  C.  98.  2  Inst.  188.  Hawk.  P.  C.  b.  2.  c  15.  s.  45. 
23  lien.  8.  C.  1.  8.  3.  37  U.  8.  c.  6.  4  &  5  P.  &  M.  c.  4.  43  Eliz.  c. 
13.  s.  2.  22  &  23  (W.  2.  c.  7.  s.  2.  1  G.  1.  St.  2.  c.  48.  s.  4.  9  G.  1. 
c,  22.  8. 1.  1  G.  2.  c.  32.  8.  6.  9.  G.  3.  c.  29.  s.  2, 3,  12  G.  3.  c.  24. 
8.  1.   33  G.  S»  C.  67.  8. 5.  39  G.  3.  C.  69.  43  G.  3.  C.  68,  8. 1.  53  G.  3. 

c.  130.  8. 1, 

(i)  As  personating  bail  in  courts  of  justice  is  made  felony  without 
clergy,  by  21  Jac.  1.  c.  26.;  and  before  judges  on  their  circuits,  and 
commissioners  in  the  country,  is  by  4  &  5  W.  &  M.  c.  4.  create^  a 
single  felony,  persons  charged  with  either  of  these  offences  cannoi  be 
bai^d,  but  where  the  party  is  imprisoned  upon  an  accusation  of  having 
committed  such  an  offence  before  a  judge  at  chambers,  he  may  be  ad- 
mitted to  bail,  as  such  an  offence  is  only  a  misdemeanor.  See  ante,  p.  322. 
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BjriiMticet  Bi|rglai7.<fc) 

^Vhen  they  Child  St^ifilg.  («l) 

cannot  bail.  ^,   .       .   . 

Coin.  («) 

Coiifesfiioii  of  crime;.' (o) 


(Jk)  1  Hale,  P.  C.  100.  Comb.  106. 

(/)  By  the  stat  14Geo.^.  c.6.  ~8teAline^fa(B^«iid  dlber  'caitle  iMu 
declared  to.  be  felony  w^out  benefit  of  der^ ;  but  the  woicb  **  gtbex 
cattle  "  being  of  too  uncertain  a  signification,  were  by  the  i'S  Geo.  2. 
c  S4.  restrained  to  a  buH,  cow,  ex,  steer,  lH]ltoek>  heifer^  ealf;  tand.  lamb ; 
hence  parties  committing  these,  offences  pannot  be  admitted  to  bail. 

(m)  54  Geo.  8.  c.  101.  • 

(n)  Counterfeiting  the  King's  m<Haey  (25  Bdw.  d.;C.  $.  s>>3.  1  Hale, 
P.  C.188- 1  East,  P.  C.  148. 157.);  marking  the  e^lges  of  Qoin  (25  Edw. 
3.  c.  5.  8. 2. 8  &  9  W.  8.  c.  26.  8. 8.,  made  perpietual  by  TAnneycVftS.  see 
1  East,  P.  C.166, 167.) ;  making  the  silver  com  to  resemble  gold  coin,  or 
making  the  copper  coin  to  resemble  silver  (15  Geo.  2.  c.  28.  s.  1.  s.  4. 
s.  5.  8. 8.) ;  «olouring,gilding,  or  casing  .ovpr.virith  gold  or  silver,  or  with 
any  other  materials^  any  coin  resembling  tbeburrentco4n  of  diisldDgdom ; 
or  gilding  silver  blanks  (8  &  9  W.  3.  c.  26.  56  G.  3.  c.  Q8.  s.  17.) ;  coim- 
terreiting  foreign  gold  or  silver  coin  (4  Hen.  7.  c.  18.  IM.  c.l.  1  M.stat. 
2.  c.  6.  14  Eliz.  c.  3.  17  Ric*  2.  c.  1.  1  Hale,  P.  C.  376.  210,  311.  328.' 
1  East,  P.  C.  c.4. 8. 10.),  or  copper  money  (15  Geo.  2.  c.  28.  s.  6.  11 
Geo.  3.  c.  40.  8. 1.  7  Geo.  3.  c.  126.  Rex  v.  West,  1  East,  P.  C.  c.  4. 
8. 11.) ;  clipping,  washing,  rounding,  or  filing  coin  (5  Eliz.  e.  1 1.  s.  S. 
See  1  Hale,  P.  C.  216.  220.  267.  310.);  imp^ring,  diminishing  falsify- 
ing, sealing,  or  lightening  (18  Eliz.  c.  1.  See  1  East,  P.  C.  c.  4.  s.  20. 
1  Hale,  p.  C.  ^20.  228.  56  Geo.  3.  c,  68.  8.  29.) ;  importing  counterfeit 
mooay  of  England  (25  Ed.  3.  stat.  5.  c.  2.  1  P.  &  M.  c.  11.  87  Geo.  3. 
c.  126.)  ;  makinz,  mending,  or  having  in  possession,  coining  instru- 
ments (8  &  9  W.  3.  c.  26.) ;  conveying  from  the  mint  instruments 
used  in  coining,  and  concealing  the  same  (8  &  9  W.  3.  c.  26.  s.  1., 
made  perpetual  by  7  Anne,  c.  25.  s.  1.);  receiving,  {»'aying,  putting 
off  a  counterfeit  coin  (8  &  9  W.3.  c.  26.  s.  6.,  made  perpetual  bj 
7  Anne,  c.  25.  s.  8.) ;  uttering,  or  tendering  in  payment,  counterfeit 
money  to  this  realm  (15  Geo.  2.  c.  28.  s.  2.),  or  of  a  *  foreign  state 
(57  Geo.  3.  c.  126.) ;  are  all  declared  felonies  by  the  above  different  legis- 
lative enactments;  and  consequently,  parties  charged  with  having  com- 
mitted any  of  these  offences  cannot  be  bailed. 

But  counterfeiting  foreign  copper  coin  (43Greo.3.  C.-1S9.  s.3.); 
having  clippings  or  filings  of  coin  in  possession^  or  buying  or  selling 
the  same  (6  &  7  W.  8.  c.  17.  s.  4.) ;  melting  coin ;  (6  &  7  W.  3.  c.  17. 
8.8.  17  Edw.  4.  c.  1. .  13  &  14  Car.  2.  c.  31.);  sendinjg  counterfeit 
eomi-kc,  out  of  the^kingdom,  for  the  purpose  of  its  bdng  impcftted  into 
l^e  firiti^  colonies  in  America,  or  tne  West  Indies  (38  Geo.  3.  c.<  67. 
8. 1.) ;  recMving  or  paying  for  the  current  coin  any  more  orl^  iium 
Its  lawful  vidae  (5  &  6  mw,  6.  c.  19.  51  lGeo.  3.  c.  127.  5«  G^.  3. 
C.50.  53  Geo.  3.  c.  5.  54  Geo.  3.  c.52.  56  Geo.  3.  c.  68.) :  are' misde- 
meanors, atid  Uierefore  bailable.   '  . 

(o)  Bum's,  Just.  Bail,  iv.  id.  dt.  €bnfessibn,  Cbm.  IMg.  Ball,  42. 
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Deer  stealing.  ( p) 
Duelling,  (q) 
Embezzling,  (r) 
Escapes,  (s) 
Fisheries,  (t) 
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By  justioet 
)ftl 


When  thei 
cannot 


(p)  By  9  G.  1.  c.  32.  persons  armed  and  disguised,  stealing  deer,  are 
declared  to  be  felons. 

(^)  In  cases  of  duels,  where  death  ensues,  the  important  subject  of 
inquiry  will  be,  whether  the  occasion  was  altogether  sudden,  fand  not 
the  result  of  preconceived  anger  or  malice.  In  the  latter  instance, 
the  killing,  though  in  mutual  combat,  willadmit  of  no  alleviation,  ana 
an  application  to  be  admitted  to  bail,  must  be  refused.  1  Hawk.  P.  C. 
C.31. 8. 21. 

(r)  Servants,  or  clerks,  receiving  any  money  or  other  effects  en  their 
master's  account,  and  fraudulently  embezzling  or  secreting  any  part 
thereof,  shall  be  deemed,  to  have  feloniously  stolen  the  same ;  in  which 
case,  if  their  guilt  be  manifest,  they  cannot  claim  the  privilege  of  being 
bailed.  See  59  G.  3.  c.85.  52  Geo.  3.  c.63.,  and  also  21  Hen.  8.  c.7. 
A  servant  embezzling  JBoney  received,  from  a  customer,  to  whom^the 
master  had  given  it  for  the  purpose  of  trying  the  servant's*  honesty,  is 
within  the  penalty  of  these  statutes,  and  of  course  cannot  be  bailed. 
Hex  V.  Whittineham,  2  JUach,  C.  L.  912.  As  to  offences  committed 
by  persons  employed  in  the  post-office,  see  7  Geo.  3.  c.  50.  s.*  1;  re-en* 
actii^  more  largely  the  provisions  of  5  Geo.  3.  c.  25.  s.  17.  4i^Geo.  2. 
c.  81.;  and  see  42  Geo.  3.  c.  81.  s.  1.  48  Geo.  3.  c.  116.  52  Geo.  3. 
C.143.  s.l.  " 

(«)  Escapes  maybe  effected  by  the  party  himself,  or  by  third  j>er« 
sons ;  in  the  former  case,  although  the  offence  might  have  been  origi- 
nally bailable,  he  willhave forfeited  that  right,  as  he  could  not  claim 
such  privilege,  after  having  committed  such  an  additional  a^ession, 
j^s  it  would  create  a  presumption  of  his  guilt,  (2  Inst.  188.  4  ol.  Com. 
498,);  in  the  latter  mstance,  where  the  escape  is  voluntary,  it  seems 
tbat  it  would  amount  to  the  .$ame  species  of  crime  as  that  for  which 
the  principal  was  in  custody ;  apd  the  question,  whether  the  party  aid- 
uxf^  uie  escape  is  or  is  not  to  be  bailed,  snould.be  regulated  by  the  ^enor* 
ibity  of  the  offence  committed  by  the  original  dehnquents."'2^Hawk. 
P.  C.  c.  19.  8. 22.   t  Hale,  JP.  C,  102.  2  id.  133. 

(/)  By  the  statute  9  G.  1.  c  22.  s.  1.  '^Stealing  any  fish  out  of  any 
river,  or  pond,  by  persons  armed  and  disguised,  or  forcibly  rescmng 
^uch  offenders,  or  pVociirins  such  offenc^,  is  made  felony  without 
clergyi  and,  therefore,  not  bailable."  A  similar  rule  prevails  as  lo-per- 
9QUS  entering  any  inclosed  park,  or  any  garden^  and  stealing  or  destroy- 
ipg  fish  in  any  river,  or  other  water,  or  parties  charged  witit  iudkig 
therein.  .5  G^.  3.  c.  14.  s.  1. 

Any  person  maliciously  breaking  down  the  head  or  mound 'of  a  fish 
pond,  whesreby  the  fish  shall  be  lost,  &c.  or  foreibly  rescuing'offienderai 
or  procuring)  &c.  cannot  be  bailed,  as, the  statute  9  Geo.  1.  c.  99.  «.  1. 
makes  it  feU)hy  without  clergy.    But  it  is  not  air  offence  ^itiriii'  the 
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S^ir^ce  Highway  robbery,  {u) 


Forgery,  (or) 
7^'^'.  Horse  stealing,  (j,) 


9  Geo.  1.  c.  22.  to  break  down  the  head  or  mound  of  a  fish-pond,  in 
order  to  let  the  water  out,  and  steal  th<  fish.  Ross's  ease,  2  East, 
P.  C.  c.  2^.  s.  12.  p.  1065. 

(u)  The  crime  of  highway  robbery  is  not  a  bailable  offence,  and  the 
court  of  King's  Bench  refused  to  discharge  a  prisoner  who  applied  to 
be  bailed,  even  although  eight  affidavits  ot  creditable  persons,  proving 
an  a/i6i,  were  producea*     Rex  v.  Greenwood,  2  Stra.  1137. 

{x)  The  offence  of  forgery  at  common  law,  being  only  a  misde- 
meanor, was  bailable  ;  but  the  majority  of  forgeries  are  now  by  several 
acts  of  the  legislature  declared  to  be  felony;  as  forging  any  record, 
writ,  return,  permit,  process,  or  warrant  of  attorney  of  the  courts  of 
law  (8  Hen.  6.  c.  12.  s.  113.);  the  name  or  handwriting  of  an  attesting 
witness,  to  any  authority  to  transfer  bank  stock  (37  Geo.  3.  c.  112.  s.  ?.) ; 
South  Sea  stock  (id.),  East  India  Stock  (id.),  or  authority  to  receive 
dividends  on  such  stock  (id.);  using  any  frame  for  making  bank  note 
paper  (41  Geo.  3.  c.  39.  s.  1.  45  Geo.  3.  c-89.  s.  3.)  ;  causing  curved  or 
waving  bar-lines  to  appear  visible  in  the  substance  of  such  paper  (id.); 
purchasing  or  receiving  forged  bank  notes  (id.  s.  5  &  6.) ;  having  in  cus^ 
tody  forged  bank  notes  (id.) ;  etching  and  engraving  bank  notes  (id, 
8. 6.  &  17.);  uttering  or  publishing  forged  notes  (s.  5.  &6.);  forging 
franks  to  avoid  the  postage  of  letters,  (4  Geo.  3.  c.  24.  s.  8.  42  Geo.  3. 
c.  63.) ;  the  date  of  such  francs  (id.) ;  the  handwriting  of  the  accoun- 
tant-general (12  Geo.  1.  c.  32.  s.9.) ;    the  register  of  the  Court  of 
Chancery  (id.) ;  clerk  of  the  report  office  (id.^ ;  cashiers  of  the  Bank 
of  England  (id.)  ;  or  any  bond  under  the  seat  of  the  East  India  Com- 
pany (id.^ ;  or  any  endorsement  or  assignment  on  such  bond  (id.); 
with  an  mtent  to  defraud  any  person  (2  Gea  2.  c.  25.  s.  1.  7Gk».  9^ 
c.  22.),  or  corporation  (31  Geo.  2.  c.  22.  s.  78.'  18  Geo.  3.  c,  18  ) ;  any 
deed  (2  Geo.  2.  c.  25.  s.  1,  31  Geo.  2.  c.  22.  s.  78.),  will  or  testament 
(id.),  bond  or  obligation  (id.),  bill  of  exchange  or  promissory  note  (id.), 
receipt  of  money  or  goods  (id.),  acceptance  of  any  bill  of  exchange 
(7  Geo,  2.  c.  22.  18.  Geo.  3.  c.  18.);  or  any  accountable  receipt  fir 
money  (id.) ;  order  to  pay  money  or  deliver  goods  (id.) ;  or  rorging 
the  seal  of  me  two  corporations  for  marine  insurances  (6  Geo.  1.  c.  18. 
8. 13.) ;  or  any  bill,  bond,  or  policy  of  such  corporation  (id.) ;  or  any 
Bank  of  England  notes,  or  bills  of  exchange  (45  Geo.  3.  c.  89.  s.  ft.) ; 
or  bonds  under  the  common  seal  of  the  Bank  (id.) ;  or  the  hand  of  a 
commissioner  of  tlie  admiralty  (1  Geo.  1.  st.  2.  c.  25.  s^  6.),  treasuTer, 
comptroller,  or  surveyor  of  the  navy,  (id.),  clerk  of  the  acts  (id.) ;  of 
the  signing  pr  vouching  officers  of  His  Majesty's  navy,  ships,  or  yards 
(id.) ;  Dankers'  bills  (41  Geo.  3.  c.  57.) ;  foreign  bills  (43  Geo.  3.  c.  139.); 
lottery  tickets  (Ific  2  Geo.  4.  c.  120.  st.  11.  SO  &  43.);  pawnbrokers' 
duplicates ;  orders,  or  certificates  to  receive  prize-money  (49  Geo.  3. 
c.  123.  s.  12.  39  &  40  Geo.  3.  c.  99.  s.3.);  or'  odier  instances  of 
felonious  forgeries,  the  party  cannot  be  bailed. 

(y)  Sec  Rex  v.  Clarke,  2  Stra.  1216.  Tlie  statute  37  Hen.  8.  c.  8.  s.'«. 
deprived  persons  convicted  of  stealing  any  horse,  gelding,*  mare,  ibal. 


CHAP.  41.]  By  whom,  and  when  accepted. 

House-breaking. 

HUe  and  cry.  {%) 

Kidknapping.  (a) 

Larceny,  (i) 

Lead^  stealing,  &c.  (c) 

Lodgings,  stealing  from,  (d) 

Maiming,  (e) 

Manour,  persons  taken  with.  (/) 

Manslaughter.  (^) 
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at  filly,  of  the  benefit  of  cler£^ ;  this  statute,  although  repealed  by  the 
statute  1  £d.  6.  c.  1'2.,  is  in  tact  virtually  continued,  as  tne  latter  stac 
tute  contains  provisions  of  a  similar  nature  which  excludes  horse- 
stealers from  tne  benefit  of  clergy,  and  of  course  from  the  right  to  be 
bailed. 

In  the  King  v.  -^*,  9  Chit.  Rep.  110.,  a  prisoner  brought  up  on  a 
charge  of  horse-s|ealing  was  admitted  to  bail.  In  this  case  doubts, 
however,  arose  as  to  the  properly  of  the  horse ;  and  it  appear^  that 
the  defendant  had  only  taken  it  to.  ride  a  short  distance,  and  then 
turned  it  loose. 

(z)  2  Inst.  108.  2  Hawk.  P.  C.  98. 

\a)  See  43  Eliz.  c.  13. 

(6)  But  persons  charged  with  petit  larceny  of  articles  not  exceeding 
the  value  of  12c{.,  if  they  have  not  been  previously  guilty  of  any  similar 
offence,  may  be  bailed.  3  Edw.  1.  c.  15.  .4  Bl.  Com.  299.  Hawk.  P.O. 

b.  2.  c.  15.  s.  50.  Dick.  Just.  Bail,  ii. 

If)  Persons  breaking  into  lead  mines,  or  taking  lead  from  thence, 
or  aiding  therein  (25  Geo.  2.  c.  lO^ ;  or  stealing  tead,  or  iron,  affixed 
to  houses  (4  Geo.  2.  c.  32.,  see  25  Geo.  2.  c.  10.),  are  guilty  of  felony. 

(<f)  The  statute  5  W.  &  M.  c.  9.  s.  5.,  having  made  the  onence  of  em- 
bezzling from  furnished  lodgings  felony,  the  party  charged  must  be 
committed. 

(e)  See  5  Hen.  4.  c.  5..  22  & 23  Car.  2.  c.  1.  9  Anne,  c.  16.  9  Geo.  1. 

c.  22.  26  Geo.  2.  c.  19.  43  Geo.  3.  c.  58. 

(/)  4  Bl.  Com.  299.  Burr.  J.  Bail,  iv.  2  Hales,  P.  C.  133. 

(£[).  But  mere  suspicion  will  not  authorize  the  detaining  of  the  party ; 

and  this  offence  is  said  not  to  be  bailable,  although  it  appear  to  the 

justices  that  the  killing  was  in  self-defence  (Bac.  Ab.  Bail,  B.  — . 

,  2  Hale,  P.  C.  99. 101. 139.  2  Hawk.  P.  C.  b.  2.  c.  15.  s.  33  &34.  Burn, 

'  Just.  Bail,  iv.  Dickenson's,  Just.  Homicide,  iii.  &  iv.  See  1  Vent.  93. 

.Eexv.  Keat,.  1  Salk.  103.    Armstrong  v.  Lisle,  1  id.  61.);  but  this 

practice  ^eems  questionable,  and,  it  would  appear,  that  if  it  was  shewn 

to  have  been  by  misadventure,  or  in  self-defence,  the  justice  may  safely 

liberate,  the  party  on  his  finding  sufficient  sureties;  and  bail  has  been 

allowed  on  a  committal  by  the  coroner,  where  the  depositions  did  not 

clearly  establi^  that  manslaughter  had  been  committed.  See  2Stra. 

911.   1242. 
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BxiMticeif  Murder,  (h) 

tijtl!^  Navigable  rivers,  robberies  od,  Ac.  (ft 

Vfhtn  they  Negotiable  securities,  stealing  of.  (ifc) '  * 

Outlaws.  (/) 
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(A)  An  individual  charged  with  the  detfth  of  amotber  afipears  not  to 
have  been  bailable  before  the  passing  of  the.  statute  West.  1.  c.  15. 
which  expresslv  declared  him  irreplevisable.  But  we  have  seen  that  the 
Court  of  King  s  Bench  still  retain  their  or^raal  disoretioidary  power  of 
admitting  to  bail,  where  there  is  any  doubt  either  on  the  law  or  fact  of 
the  case.  Hale's  P.  C.  98,  101.  2  Inst.  186.  4  Si  Com.  298.  ,3  Salk. 
56.  3  East,  P.  C.  163.  Anon.  1  Salk.  104.    Rex  v.  Acton,  Stra.  85.1. 

If  a  man  be  found  guilty  of  murder  by  the  coroner's  inquest,  the 
Court  of  King's  Bench  sometimes  bail,  because  the  coroner  proceeds 
upon  depositions  taken  in  writing,  which  they 'might  look  into ;  oU^er« 
wwe,  if  »  man  he  fbutid  guHty  of  murder  by  a  grand  juiyi  because  the 
court  cannot  take  notice  of  th^if  evidence/ ^idi  they  by  their  oath* are 
bound'to  eonoeal.    Lord  MohUn'^s  oa:se;  1  Salk.  104. 

(i)  By  Stat.  1  Geo.  2.  e.  19.  s  2.,  persons  demolishing  locks,  &d. 
uoon  navigable  rivers^  <)r  stealing  ally  goods,  iVares,  or  merc^an^zes,  of 
me  vtAxjtt  of  40«^i,  iri'  any  vessel  on  i'mvi^l^  river  (24Gbo.  2.  o.  45. 
see  8 Oi^.  2.  c.  20.  tf.  1.  lOGco.2.  c.22:  s.  5;  6  Geo.  2.  c.3?^.  4Geo.4. 
e.  46.  s.  l.),«re  respective^  declared  to  be  felonies.  With  regard  to  t6« 
various  works,  of  a  limited  and  local  nature,  situated  in  different  parts  ef 
the  kingdom,  concerning  the  destruction  or  imuring  of  wbich^,  especial 
provision  is  made  by  several  statutes ;  the  offences  desbribed  in  them 
are  in  general  made  felon'ied,  punlisBable  by&alispbrtation,  inH  diere- 
fatei  trot  haikble. 

(k)  By  2  G^.  2.  c.  25.  s'.  3.,  steatirig  of  e)icheqiiei^  ofdter^'  oir  billd. 
South  Sea  bonds,  bank  notes.  East  Indian  Ootids,  dividend  warrahts, 
MUiTof  cfMiange,  promisto^iidfee&y&e:  &c.  h  fnade^i^lbusr,  a£»  if  goods 
of  theliksevalieiewetetaketif;  and,(&er@fore,  in  &ll'suehdt^^;  ipcurt^ 
oa£ntN)»t'be  liberated  froi^  ciist^. 

In  Rati^bn's  cdsev(2RaS8el  onCritaes,  119.  2 1«ac6'sCr.£aw,  i090. 
1093.  See Anofn.  Cor.  Lord  'SllenbonH^h,  C.J. ,  Carlisle,  1^809.  citei 
in  2  Russel  on  crimes^  1119.  4  Bl.  Com.  234.  s.  c.  2  Leach,  Cr.'L.  10^1. 
ik.  (ft),  darkens  c^ise^  ^Russel  oti  Crfmes,  1116^  2 Leach, C.L.  10^.) 
it  was  decided,  that  notes  of  a  eounfry  bank',  paM  In  Londbti  and  not 
re-issued^  were  held  to  retain  the  ^Va6ter;  atAd  iUlT  wlt^iih  thetiekctip- 
tion  of  promissory  nbteis.  In  Phipoe^  ci^re^  2  Leadh,  C.  L.  d?3^  see 
2  East,  F.  €;  599.  Where  a  party  t^a^'cbiflpellal  hykjtesii  violence  lt> 
sign  a  promissory  note,  #Mch  had  be^  M-evioa^y  ^re^red  l^  the  pri- 
soner, \^ho  produced  it  and  withdrew  it  aga^  as  sOon  a^  it  wa»  signed, 
the  case  was  holden  riot  to  be'  witkiA  the  slit^te  2  Geo.  2*  e.  is.  See 
Walsh's  e^se;  Leach/  C.  L.  1061.  2  Ru^tol  on  cHrft^,  ligs:  ^TattH^ 
958. ;  in  whidi  k  Was^^ied^  ^im  a'o^k  ttpbft  j^liaiik^;  iTnoritmn 
thie  statute  ^  Geo.  9.  c.  25; ;  but;  als  tli^t  &iie  rifised  atfoiato^  gt^kteSr 
inofportanoey  this  gtoUtid'^  obJiekbIS  ^^^mtjftk^f^r  Bbib^^S^WOJi. 
C.  63. 

(0  4Br.  Com.  298.  2  Iiale^>.  Ci  Ir32; 


CHAP. II.]  By  whom  and  when  accepted^ 

'    FerjBonBtiDg;,  (m) 
Polygamy,  (n) 
Rape,  (o) 

Receiving  stolen  goods,  (p) 
Records,  stealing  of.  (q) 
Revenue  oflScer,  obstructing  of.  (r) 
Sacrilege,  (s) 
Sheep  stealing  (f) 
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(m)  Persons  imprisoned  for  acknowledginjg  any  fine  or  reCovei^  ih 
anomefs  name,  or  ^y  deed  enrolled,  or  any  statute,  recognisance,  c^ 
kidgtnent,  dannot  be  bailed,  as  they'  are  by  several  statutes  declared  to 
be  capital  offences.  21  Jac.  1.  c.  26.  s.  2.  4  W.  &  M.  c.  4.  s.4. 
8  Geo.  1.  c.22.  s.  1.  31  Geo.  2.  c.22.  s.TY.  4  Geo.  3.  c.  25.  s.  15. 
33  Geo.  3.  c.30.  4  Bl.  Com.  128.  See  Rex  v.  Robinson,  1  Leach'ls 
Cf.  Law,  37.  2  East,  P.  C.  1010. 

(n)  The  offence  of  polygamy  is  by  the  stat.  2  Jac.  1.  c.  11.  made 
felony,  and  bail  cannot  be  accepted.    Vide  Lil.  Ahr.'175. 

(p)  As  the  crime  of  rape  is  made  a  capital  offence  by  the  laUiof 
[Elizabeth^  c.  7.  s.  1.  it  is  of  course  not  bidlable;  but  the  Court  of  Kii^j^ 
Bench,  have.  Under  particular  circumstances,  admitted  a  party  to  bail 
who  has  been  committed  on  such  a  charge.  As  whipre  the  prisoner  fattd 
voluntarily  surrendered  himself,  and  the  counsel  for  the  prosecotnx 
did  not  object  to  his  bein^  admitted  to  bail,  the  court  liberated  him 
from  custody.    Rex  v.  Baltimore,  4  Burr.  2179.  s.  c.  1  Bl.  64d. 

(jf)  By  the  Statute  3  &  4  W.  &  M.  c,  9.  s,  4.  receivers  of  stol^ 
goods  may  be  prosecuted  as  felons.  For  although^ffie  12th  section  of 
the  statute  2G.  3.  a  28  says,  that  the  prisoner  shaU  b^  transported' ibr 
fourteen  years  to  any  of  his  Majesty*s  oolonit^  or  plantations  m 
America;  yet,  by  the  14th  section  of  the  same  stattite  it  is  enacted^ 
that  any  person  steahng  or  unlawfully  receiving  stolen  epods,  knowing 
the  same  to  be  stolen,  shall,  on  discovering  two  other  cinders,  be  en- 
titled to  a  pardon. for  all  suchfeloniesy  and  merefore  such  parties  oannbt 
be  bailed.  See  Rex  v,  Wyer,  2  T.  R.  77.  East,  P;  C.  754, 1  Anne,  stal. 
S.  c.  9.  s.  2.  22  Geo.  3*.  c.  58.  s.  1.  44  Geo.  3.  c.  92.  s.  84  Sed  vide 
2  East,  P.  C.  754.  89  &  40  Geo.  3.  c.  87.  s.  22. 

((})  The  Stat,  of  Hen.  6.  c.  12.  s-.  3.  enacts,  if  any  record,  &e.  of  the 
King's  courts  of  Westminster,  be  stolen,  &c.  or  avdided^  so  that^mjy 
judgment  is  thereby  reversed,  the  offender  shaft  be  guilty  of  felony. 

(r)  Even  before  the  9th  Geo.  2.  c.  35.,  which  declared  that  persbtfs 
armed  and  disguised^  or  forcibly  Mndering  reviemie  officers  froni  dis- 
charging their  duty,  shall  \k  gtiiity  of  feibny,  (see  8  Geo  1.  c,  li:) 
prisoners  comniitted  under  IS  &14  Car.  2.  c.  11,  for  either  of  these  ou 
fences,  until  the  next  (Quarter  session,  couki'  not  demand  to  be  bailed 
o»  o/'^gfW.  (Rex  V,  Jixinnf  5  Burr.  2641 . 

u|)  23  Hen.  8.  0. 1.  s,  3.  1  Edw.  6.  c.  12.  s.  10. 

(i)  14  Geo.  ^,  c,  6. '  • 
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Bail  in  Criminal  Proceedings.       [[part  iir. 

Shootings  &c.  wilfully;  at  anolher%  (ic) 

Shop  lifting,  {x) 

Smuggling  (y) 

Transportation,  returning  from,  (z) 

Treason,  (a) 

(«)  9  Geo.  1.  c.  29.  43  Geo.  3.  c.  58. 

(jr)  If  the  goods  be  of  the  value  of  5s.  and  under  15/.,  the  punishment 
is  transportation  for  life,  or  for  not  less  than  seven  years,  or  imprison- 
ment in  the  House  of  Correcdon  for  not  more  than  seven  yeaf^  and 
is  created  a  felony,  1  G.  4.  c.  117.;  if  of  the  value  of  15/.  or  upwards, 
death,  10&  11 W.  3.  c.  23.  Shops  and  warehouses,  when  they  are  mere 
depositories  for  goods,  and  not  places  for  sale^  were  not  mthia  ,tlie 
•meaning  of  10  &  11  W.  3.  c.  23.  Stone's  case^  1  Leach,  Cr.  Law^  334. 
Therefore,  stealing  a  watch  left  at  the  shop  of  a  watchmsiker  to  be 
mendcd^iOr  a  shirt  left  at  the  shop  of  a  drapjer,  to  be  sent  to  the  semp* 
stress,  is  not  within  the  act,  for  though  it  is  a  shop,  yet  quoad  these 
articles,  it  is  not  a  place  of  sale,  id.  334.  n.  a. 

(y)  52  Geo.  3.  c.  143. 

(z)  See  5  Geo.  2.  c.  33.  s.  2. 

(a)  By  Stat.  VVebt.  1.  (3  £dw.  1.  c.  15)  persons  accused  of  treason 
cannot  be  bailed.  (2  Inst.  189.  1  Hales,  P.C.  98.  2  id.  134.  4  Bl.  CQm. 
.298.)  :  but  we  have  already  seen  that  that  act  in  mentioning  the  dififo^ 
rent  jurisdictions  which  have  power,  to  bail  offenders,  does  not  extend 
to  tlie  Court  of  King's  Bench,  which  may  bail  in  all  cases  of  treason 
at  their  discretion.  (Latch  12.  5  Mod.  323.  Prac.  Reg,  64.  2  Inst. 
485, 186.  Hales,  P.  C.  98,  99. 104.  1  Bulst.  85.,  ante,  p.  483.)  A  party 
committed  for  high  treason  in  North  America,  who  is  only  triabie'be- 
Ibre  the.  King's  Bench,  or  under  a  special  commission,  cannot  be  ad- 
'  mitted  to  bail  iindtr  the  Habeas  Corpus  act,  by  justices  of  gaol  delivery, 
•or  discharged  by  their  proclatnation  for  want  of  prosecution. ,  Bjex  «. 
Piatt,  1  Leach,  C.  I*  159. 

By  the  statute    31  Car.  2.    c.  2.,  if  any  person  committed  for 

high  treason  or  felony  petition  in  open  court,  the  first  week  in  term, 

.  (Anon.  1  Vput.  34^,)  or  first  day  of  sessions  (Rex  v.  Yates,  1  Show.  190. 

Ho^t,  83.  s  c.  Comb.  6  Ld.Aylesbury's  case,  1  Salk.  103.),  of  oyer  and 

.  terminer^  or  gaol  delivery,  to  be  tried,  and  be  not  indicted  next  term  ur 

sessions,  the  Court  of  King's  Bench,  on  the  last  day  of  term,  or  the 

justices  of  over  and  terminer  or  gaol  deliv^ry^  on  the  last  day  of  sessions, 

are  required  on  motion  to  bail  him,  unless  an  oath  be  made,  that  the 

King*s  witnesses  could  not  be  produced  tha,t  term  or  isession.     But  if 

this  application  be  not  made  within  the  period  stated  (Anon.  Vent. 

346.  Id.  Aylesbury's  case,  1  Salk.  103.    Fitzpatrick*s  case,  id.  103*. 

.or  at  the  place  specified,  (Rex  v.  Yates,  1  Show.  190.  Holt,  83.  s.  c), 

tlie  party  will  not  be  excluded  from  the  benefit  of  the  statute. 

Where  an  act  of  parliament  is  made,  which  suspends  tJxe  power  of 
bailiug,  die  prayer  will  be  equally  efiectual,  if  entered  within  the  speci- 
fied times,  after  such  disability  has  been  removed.  Ld.,  Avlcsbury's 
case,  1  Salk.  103.  See  Comb.  421.  Holt,  84.  Lutw.  12.  SQrle,  486. 
And.  65.    A  prisoner  who  has  been  admitted  to'b^il,  is  not  eotitted  to 
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Accessories,  (b) 
Affrays,  (fi} 
Appellee,  (d) 
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apply  to  the  court  under  this  act,  to  compel  tke  prosecutor  to  proceed^ 
or  that  he  should  be  exonerated  from  the  chiirge.    flex  v.  Yates 

1  Show.  100.  See  12  Mod.  117. 

(6)  By  the  statute  W.  1.  c.  15.  personsr  accused  \'  of  command  and 
force,  or  aid  t»f  a  felony,  shall  be  bailed,"  (2  Inst.  189.  Hale,  P.  C.lpO) 
unless, thera  jippears  a  strong  presumption  of  guilt.  (2 Hawk.  P.  C. 
c.  15%  S.53).  In  high  treason  ttiere  are  no  accessories,  but  all  are  prin- 
cipals. ^  Every  instance  of  incitement,  which  in  other  felonies  would[ 
make  a' naan  an  accessory  before  the  fact,  will,  in  treason,  constitute^ 
him  a  principal.  (2  Hawk.  P.  C.  c.  29.  s.  2.  5.  1  Hale,  P.'  C.  6l3.. 
Forts^  341.  4  Bl.  Com.  35.)  Although  in  high  treason  there  are  na 
accessories  after  the  fact,  those  who  in  feloi]^  would  be  accessories 
after  the  fact  being  principals  in  high  treason;  yet,  in  their  progress , to 
conviction,  they  must  be.  treated  as  accessories,  and  indicted  specially 
for  the  receipt,  &c.  and  not  as  nrincipal  traitors.  (1  Hale,  P.  U.  238.). 
But  in  petit  treason,  murder^  ana  felonies  in  general,  there  ma^  be  ac-: 
cessories,  except  only  in  those  ofifences,  whicn,  by  judgment  of  law  are/ 
sudden  and  unpremeditated.  (4  HI.  Com.  35.  iHade,  P.  C.  615. 2  Hawk. 
P.  C.  t.  29*  s.  24.)  Therefore,  if  A.  be  indicted  for  a  murder,  and  B. 
as  accessory,  if  the  jury  find  A.  guilty  of  manslaughter,  they  must  ac- 
quit B.  (1  Hale,  P.  C.  437. 450.)  In  cases  of  forgery  it  is  stated  gene- 
rally, Iq  the  books,  that  all  are  principals,  and  that  whatever  would 
make  a  man  accessory  before  the  fact  in  felony,  would  make  him 
a  principal  in  forgery :  (Moore,  666»     2  Hawk.   P.  C.    c.  29.   s.  2. 

2  £ast,  P.  C.  937.)  but  it  is  conceived  that  this  must  be  under- 
stood of  forgery  at  common  law,  and  where  it  is  considered  only  a 
misdemeanor.  (2  East,  P.  C.  973.  Morris's  case,  2  Leach,  C.  L.1096.)  In 
crimes  under  the  de^ee  of  felony,  there  can  be  no  accessories,  but  all 
persons  concerned,  u  guilty  at  sdl,  are  principals.  (1  Hale^  P.  C.  613. 
4  Bl.  Com.  36.) 

(c)  1  Hawk.  P.  C.  c.  63.  s.  20.  c.  65.  s,  12.  4  Bl.  Com.  145.  But 
a  luagistrate  ought  to  be  very  cautious  how  he  takes  bail,  if  a  wound, 
lias  been  given,  from  which  death  may  probably  ensue.  Hawk.  P.  C. 
B.  1.  c.  63.  s.  19.     Bac.  Ab.  Bsul,  B. 

(rf)  An  appellee  for  murder,  acquitted  wi  indictment,  will  be  bailed, 
unless  the  judge  is  dissatisfied  with  the  acquittal.  (2  Stra.  854.)  But 
an  appellee  is  not  bailable  after  conviction,  on  the  indictment,  unless 
delay  is  imputable  to  the  appellant,  even  although  pardoned.  Pyle  v. 
Grant,  2  Stra,  858<  See  2  Ipst.  188.  190.  Hale,  P.  C.  1022.  3 
Hawk.  P.  C.  c.  15.  s.  43.  Where,  on  special  verdict,  jn  an  indict-  , 
ment  for  murder,  defendant  is  pardoned,  and  his  plea  allowed,  he  is. 
not  compellable  to  give  bail  to  answer  tlie  heirs  appeal,  though  beyond 
aea.  (Stra.  1203.)  See  Ash  ford  v,  Thornton,  1  B.&  A.  405. 
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Aail  in  Criminal  Proeeedkig^.       {part  hi. 

Assault  and  battery,  {e) 
Compounding  feldni^s^  (f) 
Conspiracy,  persons  charged  with. 
False  pretences,  obtaining  gdodis  by.  (g) 
Gaming.  (A) 
Indecencies,  (t) 
Peijury.  (fc) 


■A. 


'{t\  A  prisoner  accused  of  bavins  inflicted  a  dangerous  ^ound  upon 
l^otnefy  who  is  still  alive,  may  be  bailed,  but  the  tnagistrate  ou^ht  to 
exercise  extreme  caulion,  In  consenting  to  the  acceptance  of  biul,  until 
it  b^  clearly  ascertained,  whether  the  injury  would  occasion  the  death 
Of  lihe  party.  Hafe,  f>.  C.  99.  Dalt.  c.  12.  s.  54.  Havfrk.  P.  C.  61. 
c.  te.  s.  l2.  Bac.  Ab.  Bad,  B.  See  Rex  t?.  Salisbury,  Str.  547.  Where 
a  Woman  was  committed  to  Newsate  for  stabbing  a  person  with  a 
khife,  so  that  his  lifb  Was  despaired  of ;  and  having  obtained  a  Hahetm 
Corpus  out  of  the  King's  Bench,  the  day  before  she  was  to  be  brought 
dp,  she  moved  that  a  phvsiclan  and  surgeon  of  her  own  nominatme 
might  be  ^permkted  to  be  present  at  the  dressing  the  party's  wouna, 
ifo  as  to  be  able  to  saitisry  the  court  that  he  was  out  of  danger, 
in  order  that  they  might  bail  her.  Sed  per  iJuriam.  There  never  was  a 
motion  of  this  natui'e,  especially  so  early  as  this  is;  the  course  is  for  the 
friends  of  the  party  injured,  to  lay  his  condition  bdbre  tltfe  court,  when 
they  oppose  the  bailing ;  if  they  do  taot  do  it,  then  wd  may  Ofder  such 
ah  attendance  for  our  own  satisfaction ;  but  at  present  the  defendsmt 
^as  no  right  to  demand  it. 

tn  the  icing's  Bench  a  motion  to  bail  a  defendant  for  an  assault^ 

riiust  be  made  before  a  judge  at  chambers.    Rex  v. ,  ft  Chit. 

Rep.  110. 

(f)  Compounding  felony  was  formerly  consideitd  to  criminate  thd 
f^rty  in  an  eqi!i^  degree  with  the  principal  felon ;  but  such  an  ofi^ce 
is  noW  oilly  punished  with  fine  and  imprisonment,  unless  it  be  accom- 
pianifed  with  maintenance  afforded  to  the  felon,  which  renders  die 
partv  an  accessary  after  the  fact,  and  therefbre,  su6h  offenders  may  be 
discharged  out.of  custo(\y,  on  entering  into  a  proper  recognizance.  "See 
1  Hawk.  t*.  C  c.  59,  s.  5.  4  bl.  Com.  13S. ;  the  same  rule,  of*  course, 
applies  to  compounding  minor  offences,  18  Eliz.  c.  5.  s.  4.  4  Bl. 
Com.  136. 

.  {g)  30  Geo.  2,  c.  21.  s.  2.   In  this  case,  it  seems  discretionary  with 
one  justice  to  take  bail.     1  Chft.  Crim.  Law,  9t, 

(h)  See  9  Ann.  c.  14.  ».  5.  18  Geo.  2.  c.  34.  s.  8. 

0)  See  1  Hawk.  P.  C.  c.  5.  s.  4.  1  East,  P.  C.  c.  1.  s.  1.  4  Bla. 
Com.  65.  Rex  v.  Sidney,  Sid.  168.  1  Keb.  620.  s.  c.  Rex  v.  Crun- 
den,  2  Campb.  89. 

{k)  Hie  crime  of  peijury  is  in  general  a  bailable  charge,  unless  the 
accusation  bring  the  party  within  any  of  the  statutes  which  declare  it 
to  be  felony.  The  same  rule  applies  with  regard  to  the  false  affirma- 
tion of  a  Quaker.    22  Geo.  8.  c.  46.  s.  36. 


Theft  bote.  (/) 
Vagrancy,  (w) 

3dly,  Instances  m  which  jmiices  ought  to  hail. 
Bari:et»r.'(»)  • 
Blasphemy,  (o) 
]3ead  bodies^  stealing  of.  (p) 
Dog  stealing,  {q) 

Forestalling,  engrossing,  and  regrating.  (r) 
Gatoe.  {s) 
'      Libel.  (0 


Mj&iM-«ritert*a«to^^^^ba 


^b^i^^BHl 


^  ' 


.  (0  Sy  4  Geo.  1.  c.  ^.  s.  4.  if  any  person  take  money  or  reward  di- 
rectly Or  indirectly,  under  pretence,  or  upon  account  of  helping  any 
person  to  any  stolen  goods  or  chattels,  (unless  fiuc^  })er6on  tfpprehend  • 
the  felon  who  stole  the  same,  and  cause  him  to  be  tried,  ano^give  evi* 
dence  against  him,)  tie  shslli  be  guilty  6f  felony,  according  to  the  na- 
ture of  the  felony  committed  in  stealing  such  goods,  aiia  afs  if  such, 
offender  had  stolen  the  same ;  and  therefore,  the  riiles  as  to  whether  a 
party  c^  or  i^tohtit  to  holden  to  b&il^  are  related  bj^  ibat  fact. 

(m)  It  is  in  the  discretion  of  the  magistrate,  before  whom  any  |>ers<Ai 
apprehended  as  a  rOgue  or  vagabon(J7  or  idle  and  disorderly  person, 
sjbatl  be  bnniglit,  either  to  commit  or  dischar^  him,  although  a  posi- 
tive act  of  vagrancy  be  actually  proved.  But  it  is  also  in  the  power  of 
the  justice,  on  discharging  any  such  person,  to  bind  hfm  in  a  sufficient 
recognizance,  to  appear  before  the  justices  at  their  next  general  or 
quarter  sessions  ot  me  peace,  to  answer  such  charge  or  charges  as 
may  be  exhibited  againstliim.  X^  Geo.  4.  :c.  40.  s.  6.)  Where, 
however,  the  party  is  committed  for  a  certain  time,  it  is  a  commitment 
in  execution,  and  bail  will  not  he  allowed.  Rex  v.  Brooke,  2  T.  R.  190. 

(n)  a  barretor  is  bailable,  as  Cvidentlv  appears  by  the  terms  of  the 
warrant  issued  against  him,  which  is,  *^  tliathe  be  brought  before  a  jus- 
tice of  the  peace,  there  to  adifiwer  the  eomplaiol;,  and  to  find  sureties  for 
his  personal  appearance  at  the  next  quarter  sessions.'*  (1  Burr.  179.) 

(o)  See  1  Edw.  c.  1.  1  Eliz.  c.  2.  3  Jac.  1.  c.  21.  9  &  10.  W.  Si 
p.  3^.  53  0^0.3;  *C.  160. 

.  Qp)  See  2  T.  R.  733.  Q  £ast,    P.  C.  65S.    Lynn's  case,  1  Leach, 
Cr.  L.  497.    4  East,  Rep.  463. 
'  (y)  10  G«o.  3.  C.  18w 

(rS  Ob  this  subject  in  general,  see  Mr.  Godson's  Introductory  Book, 
to  his  treatise  oh  Patents  and  Copyright'. 

{s)  Persons  killing  game  in  the  night,  by  entering  open  or  enclosed 
lands,  armed  with  a  gun,  bludgeon,  or  offensive  weapon,  may  be  bailed, 
as  the  ofTenee  only  amounts  to  a  misdemeandr.  (^e  9  Anne,  2 1 .  s  3. 
57  G.  3.  c.  96.  s.  1.) 

(t)  It  is  now  clearly  settled,  that  a  magistrate  has  the  power  of  ap- 
prehending, and  of  requiring  bail  from  a  libeller,  and  in  default  of  its 
being  given,  of  committing  him.  Butt  v.  Conant,  1  R  &  B.  548. 1  Gow, 
N.  J\  84.  s.  c.  4  B.  MooFe,  195.  s»  c  ....  - 
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4KK)  Bail  in  Criminal  Proceecings.      [part  iil. 


SECTION  V, 

BY  JUSTICES  OF  GAOL  DKUTBBT. 

JuTicKS  in  eyre  and  of  gaol  delivery  may  bail  persons, 
(not  being  considered  irreplevisable  by  West  1 .  c.  15.) 
convicted  before  them  of  homicide  by  misadventure  or 
self-defence,  (u)  or  of  manslaughter,  under  peculiar  cir- 
cumstances ;  (x)  and  where  they  are  invested  with  the 
power  of  admitting  persons  to  bail,  they  may  exercise 
that  authority  as  well  after  the  expiration  as  during^  the 
continuance  of  the  assizes,  (y) 

A  prisoner  committed  to  Newgate  for  high  treason  in 
North  America,  being  only  triable  before  the  King's 
Bench,  or  under  a  special  comniission,  cannot  be  ad- 
mitted to  bail  under  the  habeas  corpus  act,  by  justices  of 
gaol  delivery,  or  discharged  by  their  proclamation  for  want 
of  prosecution,  {z) 


SECTION  VI. 


BY  THB  SHBRIFr. 


At  common  law,  the  sheriiT,  as  a  principal  conservator 
of  the  peace,  (a)  might,  either  by  writ  or  ex  qficioj  have 
discharged  any  person  upon  sufficient  security  being 
given,  to  appear  to  answer  the  indictment  before  him  at 


■  i4 


(n)  Poph.  96.   2  Crompt.  154.  a.  Hale,  P.  C.  101.  1  Bac.  Abr.  233. 
2  Hawk.  P.  C.  106.  111. 
{x)  «  Hawk.- P.  C.  106.114.  Crqn^t.  153,4. 
(y)  2  Hawk.  P.  C.  106. 
(z)  Rex  V,  Piatt,  1  Leach,  Cr.  Law.  157. 
{a)  See  2  Inst.  190.    F.  N.  B.  250.  H.  106. 
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his  tourn  for  felony^  or  any  other  bailable  offence,  (b)  By  the 
l$ui  it  appears  from  the  ancient  statutes  relative  to  the 
criminal  jurisdiction  of  the  sheriff^  that  the  extortions 
and  oppressions  frequently  committed  by  him  and  his 
officers  rendered  that  power  so  obnoxious,  that  the  legis- 
lature iu  every  reigii  gradually  abridged  some  part  of  his 
authority^  and  increased  the  jurisdiction  of  justices  of  the 
peace,  until  finally  his  cognizance  of  criminal  offences 
was  expressly^  and  his  power  of  bailing  at  the  touni  inci- 
dentally, transferred  to  the  justices  of  the  peace  by  the 
statute  1  Ed.  4.  c.  2.  which  enacts,  '^  that  such  as  shall 
be  indicted  or  taken  by  the  keepers  of  the  peace^  shall 
not  be  let  to  mainprize  by  the  sheriffs,  and  that  the 
sheriff  shall  deliver  all  indictments'  and  presentments  to 
the  justices  of  the  peace  at  their  next  sessions." 

It  has  indeed  been  supposed,*  that  the  sheriff  may  ac- 
cept a  recognizance,  though  not  a  bond  for  the  appear- 
ance of  the  criminal;  but  it  would  seem,  from  the  autho- 
rities,, that  he  cannot,  under  any  circumstances,  set  a 
prisoner  at  liberty  on  bail,  whom  be  has  arrested  on  a 
criminal  charge,  {c) 


SECTION  VIL 

BY  THB  MARSHAL  OF  THE  KINg's  BBNCH. 

By  the  statute  5  Ed.  3.  c.  8.  the  Marshal  of  the  King's 
Bench  is  pohibited  from  bailing  persons  indicted  or  ap- 
pealed of  felony,  on  pain  of  half  a  year's  imprisonment 
and  ransom,  (d) 

(6)  2  Hawk.  P.  C.  93. 

(c)  See  8  Saand.  59.  a.  Bengough  v.  Rossiter,  1  H.  Bl.  418.  4  T,  R, 
505.  s,  c.  Lamb.  1. 15.    Norfolk  v.Miott,  1  Lev.  209. 

(d)  F.  N.  B.  8511. 
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SECTION  VIIL 


BY  COVSTAI>^^K3« 


Thb  only  regulations  respecting  tbc  anthority  to  accept 
bail,  which  remain  to  he  considered,  are  contained  in 
the  provisions  of  the  stat.  1  &  2  Geo*  4.  c.  218.  commonly 
denominated  the  Metropolis  Police  Act.  The  28eh  sec- 
tion of  it  enacts^  that  "within  the  limits  and  parishes 
to  which  the  jurisdiction  of  the  justices-  thereby  recog- 
nized extends,  it  shall  be  lawful  for  the  constable  or 
headborough  attending  at  any  watchouse  between  the 
hours  of  eight  in  the  afternoon  and  six  in  the  forenoon, 
to  take  bail  by  recognizances,  without  fee  or  reward, 
from  any  person  who  shall  be  brought  into  his  custody 
within  the  said  hours,  without  the  warrant  of  a  justice, 
charged  with  any  petty  misdemeanor,  if  such  constable 
shall  4eem  it  prudent  to  take  sueh  bail  for  the  appear- 
ance of  such  person  before  the  justices^  at  the  said  pubiie 
office  in  Bow-street,  or  at  one  of  the  said  police  offices,  to 
be  specified  in  the  reco^oJ3iajDUl<5,  foe  e?:amination,  at  the 
hour  often  in  the  forenoon  next,  after  such  recognizance 
shall  be  taken,  unless- that  hour  shall  fall  on  a  Sunday,  or 
one  of  the^  <}^ys  of  absence  9.1lo,w^d  by  tl^is,  s^ct,  apd  in  that 
case,  at  the  like  hour  on  the  succeeding  day ;  and  that 
evei7  recognizance  so  to  be  taken',  shall  be  of  equal  obli- 
gation on  the  parties  entering  into  tibe  same,  and  liable  to 
the  same  proceedings,  for  the  estreating  thereof,  as  tf 
the  same  had  been  taken  before  one  of  His  ^Majesty's 
Justices  of  the  peace ;  and  the  consta))Jle  pv  hes^dji)orough 
shall  enter  in  a  boplj:  to  b^  kept  for  that  purpose  in  every 
watch-house,  the  names,  residence,  and  P<{pup9ljlQli  of 
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the  party^  and  his  sureties  entering^  into  such  recog-  By  con- 
nizance^  together  with  the  condition  thereof,  and  the 
sums  respectively  acknowledged^  and  shall  }ay  the  same 
before  such  justice,  as  shall  be  present  at  the  time  and 
place,  when  and  where  the  party  is  required  to  appear; 
and  if  the  party  does  not  appear  at  the  time  and  place 
required,  or  within  one  hour  after,  the  justice  shall  cause 
a  record  of  the  recognizance  to  be  drawn  up,  to  be  signed 
by  the  constable  or  headboVough,  and  shall  return  the 
same  to  the  next  general  or  quarter  sessions  of  tbQ  peace^ 
ivith  a  eertiiicate  at  the  back  thereof  ^iST^^^l  by  siipl^ 
justice,  that  the  p^rty  has  not  complied  with  tl^eobliga^ 
lion  therein  contained^  and  the  clerk  of  the  peaa^  shal^ 
make  the  like  estreats  and  schedules  of  every  such  rec^-t 
nizance,  as  of  recognizances  fqrf^^^ed  in  ^h^  ses^iona  ^ 
the  pea^e  5  and  if  the  party  not  appearipg  sh^U  apjply  l)]| 
any  person  on  his  behalf  to  postpone  tbf  hearing  q(  f^n 
charge  against  him^  and  the  justice  shall  think  fit  to  ffn^ 
sent  thereto,  the  justice  slif all  be  at  liberty  tp  f  olarge  t^ 
reco^zance  to  G^uch  further  tio(ie  a^  h^i  sh^l  ^pqint^ 
and  when  the  matter  s|iall  be  beard  1^  determined^ 
either  by  the  dismissal  of  the  coniplaiBt,  or  by  biading^ 
the  party  over  to  an^^of  tbe  fXH^t^r  thereof  at  the  ses* 
i|ions  or  otherwise^  the  recofi^izapise  for  the  Vi9^^^  9p* 
pean^p<;e  before  tlxe  justices  shaU  l^e  discbari^ed  w|thpm 
fee  or  reward.'^ 
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CHAPTER  III. 


or  the 

tiumb«|rof 
chekiU 


Oftb« 

anouBt 
ofbiU* 


or  TllK  NUMBER  AND  AUOUNT  OF,  AND  WHO  MAT  OR  UAt 
NOT  BB  BAIL,  AND  WITHIN  WHAT  TIMB  A  PARTV  MAT 
BE  BAILBD* 

The  number  of  bail  in  criminal  pfroceedings  is  the 
8Rme  as  in  civil  cases,  and  therefore  two  are  generally  re- 
quired; but  it  is  said  not  to  be  usiral  for  the  Court  of 
King's  Bench  to  admit  to  bail  on  a  habeas  corpus  on  a 
commitment  for  treason  or  felony,  without  the  produc* 
tion  of  four  responsible  sureties ;  and  in  either  case,  where 
in  that  court  a  notice  of  bail  is  required,  it  would  seem 
that  the  number  of  the  bail  must  be  specified  in  the  no- 
tice, otherwise  the  court  will  reject  the  application  (a) 

The  sureties  ought  to  be  bound  in  a  sum  certain^  and 
for  a  capital  offence  the  amount  demanded  should  not  be 
less  than  40/.  It  however  seems,  that  the  penalty  to  be 
Hientioned  in  the  recognizance,  is  not  reduced  in  practice 
to  a  precise  specified  sum,  which  must  be  adhered  to  in  all 
cases;  but  the  magistrate  has  a  discretionary  authority  to 
order  a  sum  to  be  inserted,  according  to  the  affluence  and 
rank  of  the  prisoner,  and  the  nature  and  enormity  of  the 
offence,  (i) 

The  custom  of  making  "  body  for  body,"  the  penalty 
in  the  recognizance,  is  now  become  obsolete.  When  it 
was  usual  to  take  the  recognizance  in  this  form,  the  bail 
were  not,  in  case  the  instrument  was  forfeited^  liable^  as 
might  be  inferred  from  the  literal  interpretation  of  the 


(a)  Bac.  Ab.  Bail,    F.  Com.  Dig.  Bail,  K.  1.  Hawk.  P.  C.  b.  «. 
c.  15.  s.  4.  n.  1. 

(6)  S  Hawk.  P.  C.  88.  Hale,  P.  C.  9T.    DalWc.  14-  3  Wils.  159. 


CHAP.  III.]       Of  their  NunibeVt  Amount^  %c.  ^^^ 

words,  to  suffer"  a  similar  punishment  to  that  which  ^^t 
the  principal,  if  found  guilty,  would  have  incurred,  hut  ^^^' 
were  only  suhjected  to  the  payment  of  a  fine,  (c) 

Although  the  warrant  of  committal  hy  the  magistrate 
be  informal,  and  the  nature  of  the  defendant's  crime  be 
not  accurately  defined,  yet,  if  sufficient  appear  on  the, 
depositions  returned  with  the  committal,  to  shew  that  he 
has  at  least  been  guilty  of  a  heinous  offence,  the  Court  of 
King's  Bench  will  not  release  him  from  custody,  with- 
out adequate  security  for  his  appearance.     In  a  recent 
case  of  this  nature,  the  prisoner  was  ordered  to  enter 
into  a  recognizance,  himself  in  1000/.,  and  four  sureties 
in  500/.  each,  (d)     So  a  defendant,  who  was  convicted  of 
printing  and  publishing  a  seditious  libel,  and  who  appeared 
when  he  was  brought  up  for  judgment  to  be  in  a  very 
indifferent  state  of  health,  was  admitted  to  bail,  upon  find- 
ing sureties,  himself  in  2000/.,  and  two  others  in  10002. 
each,  {e) 

After  a  defendant  has  been  admitted  to  bail  on  8 
criminal  charge,  the  court  will  not  increase  the  bail,  on 
an  affidavit  disclosing  facts  in  aggravation  of  the  original 
offence,  and  rendering  the  enormity  of  it  greater  than 
had  appeared  to  the  court,  when  they  granted  the  rule 
for  the  allowance  of  bail.  (/)  In  this  case,  Mr.  Justice 
Bayley  said,  *^  that  he  doubted  how  the  defendants,  having 
been  once  arrested,  could  be  arrested  again,  which  in 
fact  must  be  done  to  compel  them  to  give  additional  bail.'' 

Every  individual  may,  in  criminal  easesw  become  bail,   ^^o  "»y  • 

,  1      /.  t    or  may  not 

who  is  a  housekeeper,  and  possessed  of  property  equal  be  baO. 


(c)  Rex  V.  DaltOD,  2  Stra.  911.    1  Bunuurd,  41,   Hale,  P.  C.  1«*. 
2  Hawk.  P.  C.  Ub. 

(d)  The  King  v.  Judd,  2  T.  R.  255.  1  Leacb,  Cr.  L.  466 
(«)  Rex  v.  Bishop,  1  Str.  9. 

(J)  Rex  ».  Salter,  2  Chit.  Rep.  109* 
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Who  may  to  the  responsibility  incurred,  without  reference  to  many 
kI  bl9I  ^^  of  ^l»e  numerous  qualifications,  which  are  uniformly  re- 
^"^■^v^**^  quired  in  civil  proceedings;  and  although  it  is  a  rule 
strictly  attended  to  in  civil  cases  by  all  the  courts^  that 
no  attoniey  practising  as  such,  shall  be  bail  in  any  suit  or 
action  ;(^)  yet  in  criminal  cases,  the  same  reasons  which 
dictated  the  introduction  of  that  prohibitory  rule,  do  not 
apply,  and  therefore  the  defendant's  attorney  is  competent 
to  be  bail  for  him.  (h) 

A  person  convicted  of  an  infamous  crime,  as  peijury, 
cannot  be  admitted  as  an  adequate  surety;  (t  so  a  mar- 
ried woman  cannot  be  bound  by  recognizance,  because 
it  Is  not  capable  of  being  estreated,  (fc) 

It  has  been  decided,  that  a  justice  of  the  peace^  as  a 

substitute  for  bail,  may  take  money  h  deposito.  (I) 

At  what  If  an  offence  be  bailable,  and  the  party,  at  the  time  of 

■MT be*'^   his  apprehension,  be  unable  to  obtaiq  imnxediate  sureties^ 

baUed.  he  may,  at  any  time,  on  producing  proper  persons  as  his 

sureties,  be  liberated  from  confinement*,  (m) 

After  the  recognizance  has  been  entered  into,  the  Jus- 
tice before  whom  the  transaction  takes  place,  will  issue 
his  warrant,  called  a  Rberate,  to  the  gaoler,  to  discharge 
the  prisoner. 


(g)  Vide  ante,  i^.  969  to  871. 
.  (A)  Iq  l^ex  v*  bowes,  cited  in  Jiawkins  v.  MagDS|ll,J2  Poug.  466.  !}• 
The  defendant  was  carried  down  to  Bedford  assizes,  under  a  rule  of 
«our^  before  i^sbtunt,  JuRticr»  to  jdke  Inii  •n.urtisba  of  the  peace,  ex- 
hil^ited  against  him  by  his  ^ife,  l#4y  StrathmQre.  One  of  the  bail 
was  bbjeeted  to  as  bem^  his  attorney,  but  Ashurst,  Justice,  held,  that 
tbe  ruli  did  pot  apj^y  ip  cri|B|pi^  cap^s;  tb^  ojtbiBr  bail,  however,  ap- 
pearing insufficient,,  the  defendant  was  remanded. 

(i)  Ke^  9.  Edwards,  4  T.  R.  44Q. 

{k)  Styles,  369.  Hawk.  P.  C.  b.  2.  c.  15.  s.  84;   Bennet  v.  Watsoo, 
3  M.  &  S.  1. 

(/)  Moyser  v.  Gray,  Cro.  Car.  446. 

(m)  Bex  V.  Shebbeare,  1  Bnr.  460.  Hawk.  P.  C.  62.  c.  16.  s.  t.  n.  1. 
1  Halc^  P.  C.  128. 
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CHAPTER  [V. 

OF  THE  NOTICE  ANiJ  EXAMINATION  OF  BAIL. 

NoTicn  of  bail  is  not  in  criminal  cases  in  general  ret-  Notictof 
quired  tio  be  given  to  the  prosecutor^  Bail  may  be  there- 
fore taj^enin  court,  or  before  a  judge  of  the  King's  Beocb^ 
or  a  justice  of  the  pe^ce^  without  a  prdiipinary  oppor<- 
tunity  being  afforded  to  make  inquiries  respectuig  their 
reispwsibiUty, 

There  is  however  an  exception  to  this  geikei'al  r^le,  by 
the  enactment  of  the  stat.  30  Geo.  %  c.  24.  s,  17.  which 
requires  that  no  persons  chai^d  on  oath  with  being  guilty 
of  obtaining  any  money  or  ^oo4^  under  fal3e  preteuces^ 
jor  of  Any  of  the  offences  puiusbable  by  this  act»  and 
wh|ck  sfaaU  requke  bail>  shall  be  adm^ltted  to  bail  before 
twentyrfow  hours  notice  at  leasts  shall  be  proved  by  oi^th 
to  have  heed  given  in  writing  to  the  prosecutc^r,  of  the 
names  and  places  of  abode  of  the  persons  proposed  to  be 
.hail  for  any  such  offender  or  offenders,  unlees  the  baB 
offered  shall  be  well  known  to  the  justice  or  justices,  smi 
he  And  they  shall  approve  of  them ;  and  every  i^ttch  ofr 
fender  and  offenders  who  shall  be  bound  over  to  the  ger 
neral  quarter  sessions  of  the  peace  or  gaol  delivery  of  the 
pounty,  city,  or.  towp,  wherein  the  offence  charged  on 
him  shall  have  been  committed,  to  answer  any  suob 
offences  punishable  by  this  act,  shall  be  tried  at  such 
general  quarter  sessions  of  the  peace,  or  sessions  of  oyer 
and  terminer  and  gaol  delivery,  which  shall  be  held  next 
after  his,  her,  or  their  being  apprehended,  unless  the 
court  shall  think  fit  to  put  off  the  trial  on  just  cause  made 
out  to  them. 
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Where  an  indictment  is  found  at  the  sessions^  and  the 
prosecutor  moves  for  a  warrant,  the  court,  when  they 
grant  it,  will  make  a  note,  by  way  of  order,  at  the  foot  of 
the  warrant,  that  the  defendant  shall  give  twenty-four 
hours  notice  of  bail  to  the  prosecutor,  which  is  some- 
times extended  to  forty-eight  hours,  according  to  the 
circumstances  of  the  case ;  and  a  judge  or  justice  of  the 
-peace,  after  the  termination  of  the  session,  will,  upon  the 
production  of  a  certificate  of  a  bill  having  been  found, 
grant  a  warrant  on  a  similar  order. 

But  where  the  defeadant,  in  order  to  avoid  being  appre- 
hended under  a  warrant  upon  an  indictment  found  or  pre- 
ferred, voluntarily  attends  before  a  magistrate,  and  offers 
bail  to  answer  the  supposed  offence,  it  is  said  that  no 
notice  of  bail  is  requisite,  (a) 

As  in  criminal  cases  no  justification  is  requisite,  the 
bail  are  absolute  in  the  first  instance ;  the  suredes  may 
bC)  however,  examined  on  oath  by  the  magbtrate,  by 
whom  the  bail  are  to  be  accepted,  concerning  the  suffi- 
ciency of  their  property ;  and  if  the  accused  be  discharged 
upon  insufficient  sureties,  he  may  be  compelled  either  by 
the  magistrate  who  directed  that  he  should  be  Kberated, 
or  by  any  other  justice  of  the  peace,  who  would  origi- 
nally have  bad  power  to  bail  him>  to  find  firesh  secu- 
rities, (b) 


■•■HI 


(a)  Cro.  C.  C.  15, 1<5. 

(6)  2  Hale,  P.  C*  125.    Hawk.  P.  C.  Ba.  B.  K.  b.  2  c.  15.   Dick.  J. 
•Bail. 


tlBiP.IV.] 


Of  the  Recognizance. 
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CHAPTER  IV. 

Ot  THK  RECOGNIZANCE. 

In  the  former  chapters  we  have  examined  the  cases 
in  which  bail  will  be  allowed,  and  the  number  of  persons, 
and  the  qualifications  they  must  possess,  in  those  instances 
in  which  that  privilege  is  granted  to  the  accused ;  it  is 
now  proposed  to  investigate  the  nature  of  the  instrument 
by  which  the  liability  is  created. 

It  ipay  be  advisable  to  subjoin,  in  the  note,  the  general 

form  of  the  recognizance,  (a) 

I  -     —  ■-■_..      ... 

(a)  County  of  )  Be  it  remembered  that,  on  the   day  of    in  the    year . 
S  of  the  reign  of  our  Sovereign  Lord,  Georjge  the  Fourth, 
by  the  grace  of  God,  of  the  united  Kingdom  of  Great  Britain  and  Ireland, 
now  King,  O.  O.  of     yeoman,  A.  B.  of    yeoman,  and  C.  D.  of    yeo^ 
man,  personally  came  before  us  W.  D.  and  D.  W.  two  of  His  said  Ma- 
jesty's justices  of  the  peace,  in  and  for  the  said  county  of    ,  and  seve«> 
rallv  and  respectively  acknowledged  themselves  to  be  indebted  to  our 
said  Sovereign  Lord  the  King,  in  the  manner  arid  form  following :  (that 
is  to  say)  the  said  O.  Oi  in  20L  of  good  and  lawful  mone^r  of  Great  > 
Britain,  and  the  said  Av  B.  and  C.  D.  in  10/.  each  of  like  lawful 
moneys,  to  be  respectively  levied  of  tlieir  several  ^ods  and  chattels, ' 
lands  and  tenements,  to  the  use  of  our  said  Sovereign  Lord  the  King, 
his  heirs  and  successors,  if  the  said  O.  O.  shall  make  default  in  the 
performance  of  the  condition   underwritten.     Taken  and  acknow'» 
ledged  the  day  and  year  above  written.    Before  us,  W.  D. 

D.  W. 

The  condition  of  this  reco^izance  is  such,  that  if  the  within  (above) 
bound,  0. 0»  shall  personally  appear  before  the  justices  of  our  Sovereign 
Lord  tiie  King,  assigned  to  keep  the  peace  virithin  the  said  county,  and 
likewise  to  hear  and  determine  divers  felonies,  trespasses,  and  other 
misdem^aors,  in  the  said  county,  committed  at  the  next  general  quar* 
ler  session  of  the  peace  (or  betore  His  Majesty's  justices  of  gaol  deli- 
vcryj  at  the  next  general  gaol  del  very),  to  hie  holden  in  and  for  the  said 
county,  then  and  there  to  answer  to  our  said  Sovereign  Lord  the  King, 
for  and  concerning  the  felonious  taking  and  stealing  of  the  property 
of  M.  M.  of  ,  yeoman,  with  the  suspicion  whereof  the  eaid  O.  O. 
stands  charged  before  us  the  said  justices,  and  to  do  and  receive  what 
shall  by  the  Court  be  Uien  and  there  enjoined  him,  and  shall  not  de^  • 
part  the  court  without  licence,  then  the  above  (within)  written  recog- 
nizance shall  be  void.  [Note, — ^The  recognizance  of  bail  taken  in  t"he 
King's  Bench  upon  a  habeas  corpus  is  to  appear  at  the  next  gaol  deli- 
very, for  the  proper  county  and  other  court  m  which  the  defendant  is 
to  be  tried,  Gilb.  L.  &  £.  4.] 


Form  of  th« 
recogni- 

lance. 
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Fom  of  the      The  principal  and  bail  usually  acknowledge  themselves 

rscosnic-      respectively  to  owe  the  King  a  named  sum,  which  it  is  said 

N^-N''^-^  should  not  in  general  be  less  than  40/.,  payable  on  the 

contingency  of  the  defendant's  omitting  to  appear  at  the 

appointed  place  of  trial. 

But  if  the  party  be  a  feme  covert,  61*  il^fkttt,  and,  there- 
fore, incapable  of  entering  into  a  re(;oghJzaDce,  ot  it  aU 
ready  in  gaol,  or  from  any  cau^e  (^i-echided  froAi  attend-^ 
ing,  the  sureties  alofiel  mu!(t  be  named  in  the  recaglii2anee; 
afid  the  whole  sum,  intended  to  be  in^eit^d  as  the  sectrfty 
for  the  appearance  of  the  offender,  mttsJb  be  ^^utHly  ap- 
portioned between  them ;  and,  it  ^eems,  tb&t  the  eotirt 
may  in  all  cases  dispense  with  the  principal's  joinilig  hi 
the  ackdowledgment.  (b) 

'  If  the  recognizance  be  to  answer  generally,  it  includes 
ivery  species  of  crime  of  which  the  culprit  mdy  be  ac- 
cused ;  and  although  an  information  may  have  been 
commenced,  and  a  nolle  pros^equi  entered  iti  cdtisiecjiiedce 
ciif  some  irregularity  or  defect  in  the  proceedings^  the 
bail  will  not  be  exonerated  from  their  re^pousibHiQr;  and^ 
therefore,  where  it  is  Intended  that  the  recc^izftiice 
should  only  have  relation  to  a  particular  crime,  that 
transgression  should  be  distilictly  specified,  (c) 
Condition  of  The  bail  are  not  liable  as  in  civil  cases  to  stand  in  the 
ntxanoe. '  plftcc  of  their  principal,  in  the  evetit  of  his  nOn-apptor«- 
ance  and  non*conformity  with  the  condition  of  therecog- 
nteance ;  but  are  only  bound  in  a  certain  specified  stfm, 
which  then  becomes  forfeited,  and  attaches  upon  their 
lands,  tenements,  and  personal  property. 
Before  The  recognizance  may  be  entered  into  in  courts  or  ift 

Tak^n.         some  particular  cases  the  bail  may  be  accepted  by  the 
sherifl;  or  coroner,  or  other  magistrate ;  but  in  prac- 


(6)  3  Hawk.  P.O.  115. 

(c)  Ilegina  V,  Ridpath;  10  Mod.  152. 
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tice,  most  usually  by  the  justices  of  peace.  And  although  Before 

the  jarisdiction  of  the  justices  is  In  general  confined  to  taken. 

the  limits  of  their  own  county;  yet,  it  is  said,  that  recog-  ^^-^v*^*^ 
mi^ancas  vohmlmiiy  taken  before  them  in  any  other  place 
are  ralM.  {d) 

Tlie  recognizance  entered  into  by  the  bail  need  not  be  Signing  of 

signed  by  any  of  the  parties  bound  by  the  condition,  (e)  maiSS''^ 

These  documents  are  never  delivered  up  by  the  justices  certifying 

of  the  peace  to  the  parties  Interested,  but  are  returtied  to,  *•  '**^* 

■^  *^  '  '    nuance. 

and  filed  at  the  Sessions,  according  to  the  provisions  of 
the  statutes  of  Philip  ^and  Mary, (/)  which  enact,  that  the 
justices,  who  bail  or  commit  for  manslaughtef  dr  felony, 
are  to  certify  the  recognizance  to  the  general  gaol-de- 
livery  of  the  county  where  the  defendant  is  to  take  his 
trial.  But  although  the  words  of  the  statute  are  *^  at  the 
next  general  gaol  deliveiy ;"  yet,  for  petty  larcenies,  and 
ismall  felonies,  the  party  accused^  may  be  tried  at  the 
quarter  sessions,  and  the  recognizances  must  be  of  neces- 
sity certified  there,  (g)  And  the  exatnination  and  recog- 
nizaiices  taken  by  justices  in  one  county  upon  a  backed 
watTant,  may  be  by  them  certified  Into  another  count}% 
and  there  read  and  given  in  evidence  against  the  pri- 
soner. (A) 

Anciently  thfc  justice  used  personally  to  attend  with  the 
recrognizance,  in  order  to  certify  it ;  but  it  is  now  handed 
over  by  the  clerk  of  the  justice  to  the  clerk  of  the  peace 
or  assizes. 


(d)  3  Burr.  14.  ^  Hawk.  c.  37. 

(  e)  Dick.  Sess.  ar.  Dick.  J.  Recog.  Hawk.  P.  C.  b. «.  c.  15.  s.  83. 
(/)  1  &  d  Ph.  &  Mary,  c.  13.  s.  4    and  S  &  3  Ph.  &  M.  c.  10.  s.  $. 
aind  see  38  Geo.  3.  c.  52. 

(f)  Dilt.  J.  c.  164.  see  Bum's,  J.  Examination. 

(A)  Dalt.  J.  c.  164.  S4  Geo.  2.  c.  55.  44  Geo.  3.  c.  92. 


'512  Bail  in  Criminal  Proceedings,  [paht  hi* 


CHAPTER  Vi. 

OF  THE  PUNISUMBNT  FOR  TAKING  INSUPFICIBNT  BAIJL^  AND 
FOR  GRANTING  AND  RKFUSING  BAIL  BRRGNS017SI.Y. 

Of  tikiag         If  a  party,  who  has  been  bailed  by  insufficient  sureties, 
^„ja^  do  not  appear  according  to  the  condition  of  the  recogni* 

zance,  the  magistrate  who  bailed  him  is  amenable  to  the 
Justices  of  assize;  (a)  but,  if  he  afterwards  appear,  it 
seems  that  the  justice  who  accepted  the  inadequate  bail  is 
excused,  the  object  of  requiring  such  security  being  ac- 
complished, {b) 

But  extreme  caution  should  be  observed,  that  under 
pretence  of  demanding  sufficient  sureties  the  magistrate 
does  not  require  bail  to  such  an  amount  as  is  equivalent 
to  an  absolute  refusal  of  bail,  and  in  its  consequences, 
leads  to  a  protracted  imprisonment,  (c) 
Of  gnnting  Liberating  a  person  not  bailable  by  law,  from  illegal 
oudy.  «nd  corrupt  motives,  is  a  misdemeanor  ;(cl}  and  the  Court 
of  King's  Bench  will  grant  a  criminal  information 
against  the  magistrate  who  has  been  guilty  of  such  a 
transgression,  (e) 

It  has  been  said,   that  although  the  justice  did   not 
know  that  the  party  was  committed  by  another  magis:* 


(a)  If  any  justice  of  the  ]jeace  shall  take  bail  where  he  ought  not,  or 
wittingly  or  willingly  take  insufficient  bail,  and  the  party  appear  not, 
the  said  justice  not  only  to  be  proceeded  against  according  to  law,  but 
likewise  to  be  complained  of  to  the  LorcT Chancellor  that  he  raay  be 
turned  out  of  his  commission.  Sixth  order  of  the  judges,  to  be  obsenred 
by  justices  of  the  peace,  O.  B.  16  Car.  2.   Kelyng's  Rep.  3. 

(6)  Hawk.  P.  C.  b.  2.  c.  15.  s.  6.  4  Bl.  Com. 297.  Bac.  Ab.  Baii,G. 

(c)  Vide  post.  (d)  2  Hawk.  P.  C.  89. 

(e)  Rex  V.  Brooke,  2  T.  R.  190.  The  court  on  granting  such  infor- 
mation will  not  require  the  prosecutor  to  give  security  for  costs,  in  case 
the  defendant  should  be  acquitted,  beyond  the  extent  of  the  recogni- 
«ance,  as  20/.  required  by  4'&  6  W.  &  M.  c.  18.  s.  2. 
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t^e,  for  a  baiise  tiot  bailable  by  law>  as  the  offence  was  Ofgitvtiat 
lM>t .  expre9i$0cl  ill.  tibe  mi^ltmaft  to  be  irrepleviflable,  it  is  ousiy. 
nd  exciasi^  fot  impi'operljr  discbargiag  llie  prisoner^  as  ^"^  v^^. 
ju^ioeSv.befiitfe  they  bail  under  a  eoinmitmenl^  must  at 
their  peril  infomi  litemselves  of  the  cause  for  which  the 
piarl^  was  .in  custody..  (/}    Where,  therefore,  a  persoB 
had  been  coikimitted,  on  suspicion  of  stedinig  a  horsey  and 
the  owner  had  been  bound  over  to  prosecute ;  but,  after- 
wards, upoli  eicaminiBg  two  other  persons,  the  aocnsed 
hid  been  admitted  to  bail,  who  did  not  a&erwards  appear^ 
the  court  grsmted  an  information  against  the  magistrate,  (g) 

Thestatutes,  West  1.  c;  15.,  27Edw.  1.  c.3.,  4£dw. 8- 
G,2^  and  1  &2Ph.&M»  c.  18.,  have  also  subjected  jns- 
tioes  to  severe  penaliie^  (or  improperly  admitting  parlies 
tobaiL(/i.) 

To  deny,  or  obstruct  a  party  from  being,  bailed^  wh^e,  Of  refusing 
that  seeurity  ought  to  be  accepted,  and  ba.  been  ac-:  ^«— 
tually  tendered,  is  an  onence  punishable  by  iadictm^iit 
as  well  as  by  action  at  law.  (i)  The  principal  legislative 
provisions  relating  to  this  offence  are  the  statute  of  West- 
minster the  First,  c.  15. ;  and  the  habeas  corpus  act, 
31  Car.  2.  c.  2.  By  the  former  act,  it  is  provided,  "  That 
if  any  withhold  prisoners  replevisable  after  they  have 
offered  sufficient  surety,  he  shall  pay  a  grievous  amerce- 
ment to  t^e  King ;  and  if  he  take  any  reward  for  the 


m  Dalt.  c,  114i  2  Havk.  P.  C.  99.  

(gf  Rex  V.  Clarke,  2  Str.  1216.  So  a  justice  who  had  taken  a  recog- 
xmcuiceSmm hissoa of  lOi.,. and  5/.  a piecQ frotin  t#o  sureties-^ toap-> 
pear  at  the  next  assizes,  the  son  being  accused  of  havins  dangerously, 
bounded  a  man,  who  died  before  the  commencement  of  me  assizies,  was 
fio4d20o;.    2Bl^mi>y,674 

(A)  If  the  keeper  of  a  prison  bail  any  not  bailable,  he  shall  lose  his  fee 
atvA.  office;  if  another  omcer,  he  shall  hstve  thtee  years'  imprisonment; 
and  pay  a  fine  at  the  King's  pleasure*    S^£dw.-lb^  c.  15. '  ;  .     .:., 

(i)  Regina  v.  tracy,  6  Mod.  179..  3  B.  &  P.  551.    Osbom  v.  Gough, 
Ha^k.  f,  G.  b.g»  c  15.  s.l4.  So-if  sef^cral  BeraonsjoinHn  a  conspiracy^' 
to  persuade  the  justice  to  refuse  the  bail  when  sumcient;- they  may  he- 
indicted.    The  Queen  v.  Tracy,.6  Mod.  179. 

2  L 
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ddiveraace  of  siicb^  he  shall  pay  double  to  the  prisooer, 
aiid  also  shall  be  in  the  greal  mercy  of  the  King/'  And 
by  the  hitter  statutes  it  is  enacted,  *'  Tliat  justices  of  tbe 
assizie  shall  enquire  if  sheriffii|  <x  any  other,  ha^e  oifended 
in  any  thing  contrary  to  the  said  statote  of  Westmhister ; 
and  whom^they  riiall .find  guilty,  they  sliali  punish  in  all 
things  aceording  to  the  form  of  the  statute/' 

The  accused  not  offering  bail  will,  however,  justify 
a  commitment;  and  there  is. no  necessity,  in  order  to 
render  such  commitment  legal,  that. the  party  should 
have  been  first  requested  to  procure  sureties,  and  a  dis^ 
tinct  refiisal  to  obtain  them  given  to  the  magistrate.  (Ic) 

In  cases  of  difficulty  it  may  be,  in  general,  more  advis- 
able that  justices  should  reject  thaillaccept  bail;  as  we 
may  recollect  that  tbe  Court  of  King's  Bench,  or  any 
judge  thereof  in  vacation,  may  in  their  discretion  admit 
persons  to  bail  in  all  cases  whatever,  although  committed 
by  justices  of  the  peace,  or  any  other  tribunal. 


CHAPTER  VII. 


OF    THB    PRIVILEGES    AND   LIABILITY  OF   THE   BAIL,    AND 
WHAT  IS  A  PORFEIT0RE  OF  THB  RECOGNIZANCE. 

2^1^*^  It  is  essential  to  the  security  of  the  bail  that  the  prin- 
cipal  should  be  compelled  to  appear  at  the  time  and 
place  specified  in  the  recognizance.  To  enable  the  bail 
to  efiectuate  this  purpose,  they  are  invested  with  the 
same  unrestricted  authority  over  the  person  of  the  defen- 
dant, as  we  have  already  seen  is  conferred  upon  them  in 

civil  cases.    Indeed,  in  criminal  proceedings,  the  power 

^— ^^■~^— — — — — —      I  ■  ,1 

(fe)  Hawk,  P,  C.  97.    2  Hale,  )P.  C.  1^3. 
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possessed  by  the  bail/ in  obliging  the  accused  to  ftflfil  the  ^^^^'^^ 
terms  of  the  recognizance,  should  be  even  more  unlimited,  *j- — ^ 
as  by  not  rendering  him  they  not  only  forfeit  to  the  public 
the  penalties  imposed  by  law,  but  perhaps  create,  !h 
crimes  of  a  flagrant  nature,  an  impossibility  of  the  ends  6f 
justice  being  accomplished.  Hence  they  may  seize  his 
person  at  any  time  (as  on  a  Sunday),  or  at  any  place,  to 
carry  him  to  a  justice  to  find  new  sureties,  or  be  com- 
mitted in  their  discharge,  (a)  and '  in  siirreilderihg  the 
principal  they  may' command  the  co-operation  of  the 
sheriff,  and  any  Of  bis  officers. 

The  ac(}nittal,  or  condenination  of  the  principal,  does  LbbiUty  of 
not  affect  the  situation  of  the  bail ;  for  their  responsibility  ^^t  is 
in  either  case  terminates,' if  the  prisoner  duly  appear  to  aforffe^u** 
answer  the  charge  brought  against  him;  (6)  '  nixance. 

'if  the  recognizance  be  conditioned  that  the  prisoner 
shall  appear  on  the  first  day  of  a  particular  term,  in  the 
Court  of  King's  Bench,  to  answer  to  an  information,  and 
not  to  depart  till  discharged  by  the 'court;  and  a  nolle 
jffo^eqA  is  .subsequently  entered  on  that  information,  and 
another  exhibited  to  which  he  refuses  to  appear,  a  for- 
feiture of  the  recognizance  is  incurred,  (c) 

'  It  appears  that  the  right  of  the  bail  to  be  dischargied  is 
not  affected  by  the  conduct  of  the  principal  onliis  triaL  If 
he,  therefore,  stand  mtite,  they*are  not  liable  on  the  recog- 
niaance,  although  a  cOntrsiry  inference  might  be  drawn 
from  theterms^of  that  instrument,  (d)- 


t . 


(a)  Anon.  6  Mod.  231.  Rol.  Rep.  99.  Bdl  In  a  civil  action  may  have 
an  Aa^Mt  cof^M  in  some  cases,  to  render  the  defendant  m  custody  on 
a  criminal  charee,  in  order  to  be  rf  lieved  from  further  liability  on  their 
recognizance.  See  Taylor's  case,  3  East,  232.  Brandon  w.  Davis,  9  id. 
154.    Daniel  v.  Thompson,  15  id.  78.    Walsh  v.  Davies,  8  N.  R.  245. 

(6)  1  Wils.  315. 

(0  9  Haw.  lie.  1  Bac.  Abr.  231.  Regiha  v.  RIdpath,  10  Mod.  152. 
Fortes.  358. 

(lO  1  Bac.  Abr.  231.  2  Inst  150.  4  id.  irs.  2  Hawk.  P.  C.  115, 

2  I.  2 


ai^  BaUin€rf$^ftlProcmtngs:         {nBTm. 

iMai^flf  WlfCTO  4  defendant  indicted  in  the  C!oiirt  pf  Kwg's 
Si^is  Bftncb,  w#s  bwled  on  the  indictw^lrtj  wd  likewise, 
*f  A?****"  ^  ^  ^*^^  «l?tion  tl^en  pending  against  liim  i<i  the  CkM&- 
noof.  ^^^  piea^^  r«Ddwed  himself/in  discharge  of  bis  b«ii  in 

tli^  lat^r>  to  the  Fleet,  aqd  fi-om  rt^ence  removed  hm- 
sfii  b;  writ  of  habeas  cargus  to  tbe  Kl^g'ft  Bea^dbs  mid 
eso^ped  I  his  bail  to  the  indictment  appKed  to  the  oonrt 
that  t^eir  recognisance  might  not  be  estreated,  snggeait- 
i^g  that  he  was  takep  out  of  their  ^ii9tody  by  his  ooai- 
mftment  tp  the  marshals  but  tb^  application  was  i^ 
fiised,  the  court  observing,  that  tliey  might  have  $ar- 
r^adered  him  at  any  lime  in  their  di$<?harge.  (e) 

In  Q^x  «.  JSyres,  (/)  it  is  reported,  that  where  a  xe* 
cogniwnc^  had  been  forfdted,  and  the  sheriff  had  levied: 
201.  on  the  goods  of  one  bail,  and  returned  that  die  other 
had  nothing  whereof,  &c.|  a  motipn  being  neiade  m  tax 
the  <:o8ts,  rad  that  tl^e  sapoe  mi^hi  be  p^id  to  the  proae^ 
cptor  out  of  the  sum  levied^  a  ralci  was  granted  f^r  the  de- 
fends^nt  and  bail  to  shew  cause  why  the  amo««e  of  the 
tfixed  costs  ^Kndd  not  be  paid  to  the  pioseeiifear,  aad  the 
surp^u^  returned  to  the  person  on  whom  tbt  sum  had 
been  levied.  (j7) 

If  the  pcim^ip^l  do  iiot  app^i^i  and  the  TOeogniMnee 
h^  forfeited  ^d  the  penalty  paid  by  the  had,  y<e«  the  prin- 
cipal coi^tipi^s  amenable  to  the  l^w,  whenever  Im  tMi  be 
t^ei^l  lor  the  penalty  i^a;  the  reeegni^imee  iftqnlf  in- 
tended to  compel  a  di^e  observance  pi  H^  cooditioik^  and 
has  no  connexion  with  the  liability  of  the  prindpaL 

It  hs^  been  remarked?  (g)  that  if  the  bail  have  been 
compelled  to  pay  the  penalty,  in  consequence  of  Ae  re- 


"TT- 


(Y)^  This  was  recommended  bj  Lord  Mansfield  a».  the  easiest 
m.^npdi;  ^r^hv  observed^  ^^  It  is  not. A^  B4t»g's  .moni^*  he  has 
no  interest  in  it,  he  is  only  trustee  for  the  party  on  a  forfeited 
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cognizance  becomii^g  forfeited^  tbat  they  Qftmiot  aii»- 
tain  an  action  against  him  for  money  paid  to  ^  we; 
but  thifi  opinion  would  appear  to  be  unf^Hinded^  a».  k  is 
now  fully  settled,  that  where  a  parson  is  bail  for  motlieiv 
he  is  entitled  to  recover  all  the  expensesi  hd  has  indumd^ 
incidental  to  that  situation.  (A) 

The  statute  38  Geo.  3.  c.  62.  s.  5.  ejiacts,  ^'  That  every 
recognizance  for  the  appearance  to  answer  an  indict- 
ment, for  any  offence  charged  to  have  been  committed 
within  the  county  of  any  city  or  to^p^  corporate,  shall  be 
forfeited,  if  the  prosecutor  shall,  ten  days  previous  to  the 
holding  of  the  next^ourt  of  oyer  and  terminer,  and  gaol 
delivery,  in  the  next  adlfofniii^  or  otber  county^  ^t^vietice 
to  the  pensoD  bound  in  siieb  reongnizancey  of  tke'iblMtioit 
(q^  ptref(N^  such  indictment  in.  the  next  ac^idng,  tt  <Mhe^ 
county,  if  the  party  bound  insneh  recogtiimn^e  shiAl  net 
appear ;  but  i£  he  shall  appear,  then  the  recogmsMOMSe 
shall  be  discharged,  the  s(ame  as  if  the  party  b^Md 
tbereby  had  opmpUed  with  die  terms  thereef/'  And  by 
the  sixth  seotion  of  the  same  8tatii«e,t  it  is  pnyvl^ed^ 
5^  Thaty  leaving  auch.notice  at  die  last  phce  of  ib(t>fc  elf 
the  parly  beimd  by  the  recognizanee^  %&x  days  Xkit^h 
the  bddiog  cl  tke  sesirioiu^  diall  soffioe ;  aod  tfeiiit  tfte 
recognizance  shall  not  be  esieeatec^  o^  petunied  it^  the 
Exchequer,  until  the  next  follo^ii^  session^  ia  ^tfdiei^  Alat 
such  r^cogfnizfuice^  may  be  di«;hm-ged^  in  cfikse  th6  fSOtf 
bound  shall  sbesr  suffioi^  eauoe  for  iKseftaffsffaig  d^ 


same.'' 


It  seeins  that  the  defendant  cannot  be  oompeHed  to 
appear  upon  the  reoognizaoee,  except  oti  th^  particu- 
lar day  oh  which  he  is  by  the  tenas  of  that  insttiunm; 
bound  to  attend ;  and  if  he  is  reqtihred  io  be  present  is 


l'.        J  :    .1      ■       t'      .  .      ■-         '     II       Um^iAmmmAiiiiaim 


(Q  Fisher  v.  FaUowSy  5  Esp.  171^  and  see  ^,  p«  ^S, 


thebtOyHid 
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court  upon  any ''  other  day;  express  notice  to  that  effect 
must  be  given.(i) 
ftdeitm  of      Yhe  )>ail  are  not  entitled  to  have  their  recognizance 
diiM^harged^  without  submitting  to  the  terms  of  paying  the 
costs  incurred*  (ft) 


CHAPTER  VIII. 

OF  BAIL  ON  WRIT  OF  HABEAS   CORPUS. 


As  magna  charta  only  declared  in  general  terms^  '^  that 
no  individual  should  be  imprisoned  contrary  to  law ; "  the 
habefjts  corpus  act  was  introduced  not  only  to  afford  a  more 
adequate,  security  against  every  species  of  illegal  com- 
mUmefit^  but  to.punish  those  who,  by  an  unoonstitutiomd 
exercise  of  their  power,  endeavoured  to  detain  in  prison 
the  objects  of  their  oppression.  Where  a  party  is  ille- 
gally committed>,  and  entitled  to  be  discharged  or  bailed 
by  a  supcsrior  Jtirisdiction^  he  may- in  ev^ry  instance  ob- 
tarn  relief  by  a  writ  of kabeoB  corpus  ;  which,  it  seems,  is  the 
^^  only  ^remedy»;  as  a  writ  of  cer^ori  would  be  irregular,  (a) 
andbow  The  writ  of  babeai  corpus, although  a  writ  of  right,  is 

•^**"^'  not  grantable  of.  course,  but  only  on  motion  m  term  time^ 
upon  the  statement  of.  a  probaUe  cause,  verified  by 
affidavit  5  <&)  and  where  such  ./in  application  is  made  to 


(0  Ilex  V.  Adams,  Ca.  Temp.  Hard.  SST.  S  Hawk,  P.  C.  229.  s.  c. 
Q.    S^  The  Queeo  v,  Drummond,  11  Mod.  spo.    , 

(ft)  Rex  V.  Lyon,  3  Burr.  uisi.  See  Rex  r-  Finmore,  8  T.  R.  409. 
Rex«,Ttiraer9l5£a8t,570.   i 

(fl)  Com.  Dig.  Hab.  Corp.  C.  Rex «.  Bowen,  5  T.  R.  i^s.  Nol. 
Sep.  186.8.  c. 

(6^  Hobhouae's  case^S  B.  &  A.  430.  S  Chit  Rep.  207.  s.c.  In  Wil- 
mot  8  Opinions  and  Judgments,  p.  87.,  it  is  stated,  that  there  is  no  such 
thmg  m  the4aw  as  writs  of  grace'and  fevour  issuing  from  th«  judg^« 
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a  single  judge  in  vacation^'  a  copy  of  the  commitmetit^  or  ^^^f" 
an  affidavit  of  the  refusal  of  that  documient  must  be  laid  gnmc^d.     , 
before  him,  to  guide  his  judgment  and  discretion,  (c)  ^^^ 

The  twenty«first  section  of  the  hableas  eorpas  act,  (d) 
directs,  that  when  any  person  shall  be  committed  or  de- 
tained for  any  crime,  unless  for  treason  or  felony,  plainly 
expressed  in  the  warrant  of  commitment;  or  as  accessory^ 
or  on  suspicion  of  being  accessory  before  the  feet  to  any 
petit  treason  or  felony,  ornipon  suspicion  of  such  petit 
treason  or  felony,  plainly  expressed  in  the  warrant ;  or  un- 
less he  is  convicted  or  charged  in  execution  by  legal  pro- 
cess ;  the  individual  conceiving  that  be  has  a  right  to  be 
liberated,  inay  appeal  to  the'  Lord  Chancellor,' or  Lord 
Keeper,  or  any  of  the  twelve  judges  in  vacation,  who, 
upon  vieiw  of  the*  copy  of  the  'warrant  of  commitment 
and  detainer,  or  upon  oath  made  that  such'  copy  was 
denied,  are  hereby  authorized  and  required,  upon  request 
made  in  writing  by  such  person  or  persons,  to  grant  a 
habeas  carpus^  under  the  seal  of  the  court  over  which  the 
judge  has  jurisdiction,  directed  to  the  officer  in  whose 
custody  the  parity  is  committed  or  detsdned,  which  shall 
be  returnable  immediate  before  the  person  who  awards 
it,  pr  any'other  of  the  judges;  (c) 

Where  the  accuser  lias  omitted  to  conduct  the  prose-   inoMcr 
cutibn  with  proper  diligence,  the  courts  will  in  general  pj^cutioB. 
immediately  discharge  the  prisoner.    Therefore,  even  in 

They  are  all  writs  of  right,  but  ^y  are  not  all  writs  of  cojirse ;  and  in 
p  88,  it  is  saM,  that  writs  of  habeas  corpus  upoo  imprisonment  for 
criminal  matters,  were  never  writs  of  course.  They  always  issued  upon 
a  motion  founded  on  a  copy  of  the  warrant  of  commitment,  and 
cases  may  be  put  in  which  they  ought  not  to  be  eranted,  3  Bulst.  272. 
^e  Slater  v.  Slater,  1  Lev.  1.  Rex  v.  Floweri  8  T.  H.  324.  Burdett 
«  Abbott,  14  East,  110. 
*  (cS  Hobhouse's  case,  3  B  &  A.  422.  2  Chit.  Rep.  207.  s.c. 
\d)  31  Car.  2.  c,2.  S#el«c2P.&M.  c.l3.  44  Geo.  3.  c.  103. 

43  Geo.  3.  c.  140.  ■  ,^     . 

(t)  Rex  V.  Bowen,  5  T.  R.  158.  Nbl.  Rep.  186.  s.  c. 
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Hie  eafie  o€  bigb  treaeoa,  w\kex0  the  jifariy  had  been 
eoitimitted  on  tbe  warrant '  of  the  Secretary  of  State, 
after  the  lapse  of  a  year  witbwkt  pvosecjjkiiQx^,  the 
court  discharged  the  prisoner  upon  adequate  $ecu- 
rMy.  (/)  And  a  similar  rule  holds,  as  to  bailing  in  cases 
of  dday  in  prosecutions  for  fdtony,  or  any  inferior  of- 
fence, {g) 

Before  the  a^tfaoiity  of  justices  of  the  peace  was  esta* 
hKshed,  it  was  the  custom  for  constables  to  cairy  ofiend^rs 
to  gaol  without  any  warrant  of  commitment;  but  it  is 
BOiir  an  established  i^ule  that,  in  ocda:  to  authorae  the 
commitment  of  a  party,  the  mttimus  must  be  under 
the  band  and  seal  of  the  magistrate ;  and,  therefore,  if 
there  he  no  warrant  of  commitmentf,  bail  wiU  he  invja- 
riably  accepted*  And  where  these  is  a  wacrant  of  co»- 
mitmeiit,.  it  ought  to  set  forth  thfi  crime  ^eciiaUy^  that 
the  court  npay  judge  whether  or  not  the  crime  he  om  of 
sudi  a  natmre  for  which  the  pnsoner  ought  to  be  ad* 
■ratted  to  baiL  (i) 

In  a  modem,  ease,  {%)  it  was  slaved  to  be  a  geneml  rvl^ 
IhiU  upon  applxoation  to  he  adzuJitted  toibail,  n^pHS  a  habew 
eoffuif  the  eowrt  will  require  theAeposteions  tak^^  before 
the  magistrate  to  be  produced,  and  will  froai  them  form 
a  judgment  whether  enough  i&  chai^^  to.  justify  a  de- 
tainer of  the  prisoner  and. put  hiaa  9m  has  Irial.  The 
settled'  a^  uniform  praetie^  therefeise,  is^  that  even  if 
the  warrant  of  commitment  be  regular,  the  court  will  still 
ifiok  into  the  depo^itlQus  tQ  ascertain  if  ther^be  sufBcient 


T-T 


(/)  King  V.  Wyndhai^,  l  Stra.  4, 

Ig)  Andr.  64.  65,  See  Rex  v,  Delamere,  Co^^.  6.  Crosby's  ^ase,  12 
Mod.  66,    Lord  Aylesbury's  case,  1  Saljc.  103,  4  Inst  71. 

(A)  Per  Piatt,  C.  J.  S  Wils,  158.  R?x  v.  KcndaJ,  Salk.  347.  Bxm: 
S5.  8.  c.  5  Mod.  78.  s.  c.  12  id.  82.  s.  c. 

(i)  Cald.  295.    B^  9,  H^fmr,  1  tcacl^  G  L.  tTfi. 
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«^oi«id8  to  4etoi|i  tbe  parly  m  qufitpdy  j  md  ^Ubongb  l^Vovt 
tbe  warraiit  ojf  eomnijlpieiit  is  iafpFnnili  w4  a  s^iqiis  granted. 
olfence  is  $li^WQ  to  havc^  b^m-epoimitted^  tbey  wUi  ^ITiCt' 
pot  d)scbarg«  or  bail  tfa^  prisoner  witbput  also  first  exr  ^«- 

amine  the 

amini]^  tb^  4^os|ti<M@is  to  see  whether  tb^^e  is  BuH-  depetttiaiii. 
ct»t  cnrldeace  to  remancl  bij»  tp  prison.  H^n<^»  where 
it  is  mipsttam^  both  from  the  depo^ioos  md  c^omm.H* 
ment^  whether  a  felony  is  committed  and  charged  ^aiBSt 
th€i  inrpfiQPiBr;  if  it  appi^itf  that  jOie.  4e^e«4a«t  haa  been 
^ilty  of  a  great  mi^deB^ewpr^  tb^  coxtrt  wUl  require 
very  aiaple  ^ecuritic^.  (Jk)  $0^  whi^e  a  person  i&  cba^ged 
with  murder  by  the  verdict  pf  the  eorotier's  inquest^  we 
bave  seem  be  laay  bj^  admitted  to  ball,  and  e<Misequeiuiy 
that  a  k^dfea0  carpw  would  be  granted,  il  it  appear  frott 
tJbe^deposiitiOQs  to  aimunt  only  to  manstettghter)  but  not 
wku^e  the  gtand  jury  have  fixumd  a  tme  biH.  The 
reaaoil  fO^  this  distiB^OQ  may*  be,  that  in  the  first  eaar^ 
Iba^^OHri  have  Ibe  d€|>0titk«is  to  examine.;  whereas^  hi 
Ae.tattercase^jdie  evidence  la  secret^  and  does  not  adnat 
1^  a  aiAmmar^  Revision.  (Z) . 

.  Persons  accused  of  treasdn  oc  ftiiaty^  pkuuly  expressed  ^^^  »^ 
in  the  warrant  of  coinmitment^  or  as  aceessovy,  or  oa 
suspicion  of  bmig  accessory  befora  tha  fect-taany  petit 
treason  or  felony,  or  upon  suspicion  of  such  petit  treason 
or  fejony,  plainly  expressed  in  the  warranty  cannot  be 
bailed  upon  a  habeas  eofpusj  (tit)  and  if  any  person  wit* 
fully  neglect^  for  the  space  of  two  terms,  to  apjdy  for  his 
entargement,  he  shall  Dot  hare  a  habeas  corpus  granted'  in 


JWi         Jl.'  '  ■  Mill  ■  ft  ,^/  I'         'I't 


(k)  Andr.  64, 65.    See  Rexv.  Delamere,  Coml)'  6.    Croslb/s  case, 
12  Mod.  66,    Lord  Aylesbury^s  case,  %  Sialk.  103.  4  Inst.  n. 
"  (Q  Rex  v.Dalton,  2  Stra,  911.  Rex  v.  Ma^th,  id.  1242,    See  Rex 
V.  Tothill,  1  Sid.  316. 1  Buldt.  85.  3  id.  113.    Rex  v.  Horner,  I  I#e^li, 
t.  L.  270.  (i»)  31  Car.  2,  c.  2.  s.  21. 
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VThm  not  vaoation^  but  must  wait  till  the  commencement  <tf  the 
y^*^^  ensuing  term;(n)  and  persons  convicted^  or  in  execu- 
tion, (o)  or  in  custody  in  a  civil  action,  (p)  are  not  enti- 
tled to  this  writ,  either  in  term  time  or  vacation.  When 
an  individual  has  been  committed  under  a  rule  of 
court  for  a  contempt,  it  is  said  that  he  is  not  entitled  to 
avj^  himself  of  the  general  privilege  con£erred  l^  this 
act.  (q) 

Although  the  warrant  of  commitment  be  informal  and 
defective,  yet  if  the  corpus  deUcH  appear  on  the  depod- 
tions  returned  to  the  court,  they  will  not  relieve  the  pri- 
soners biy  granting  the  writ  (r)  As  where  a  felony  was 
distinctly  and  positively  changed,  they  refused  t6  bail  on 
the  habeas ^  corpus,  although  an  aHii  was  supported  by  the 
strongest  evidence,  (s)  and  the  court  refused  to  examke 
whether  a  criminal  had  been  committed  for  the  same 
offence  of  which  he ;  had  been  formerly-  convicted.  (<) 
And,  it  has  bi^n  seen,  that  the  ill  health  of  the  prisoner 
is  not  of  itself  a  snfl&cient  ground  to  induce  the -court  to 
interpose,  (u)  So  an  application  for  a  habeas  corpus  to 
bail  a  person  who. had.  received  stolen  goods  was  re- 
fiised,  tiie  defendant'saffidavit  admitting^he  receipt  of  the 

(n)  31  Gar.  S..C2..8.  4. 

(o)  Where  a  prisoner  was  brought  up  to  the  Court  of  Ring's  Bench, 
by  kabea$  corpus^  upon  a  commiftment  by  a  justice  of  the'  peace,  who 
had  coenizapce  of  the  cause,  it  ^as  said  thskt.be  was  ^ot  bubble  undl 
the  order  was  quashed,  because  until  then  be  was  in  execution.  Anon. 
11  Mod.  45.  .  (p)  31  Car.  2.  c.  21.  s.  3.     - 

(9)  Rex  V.  Flower,  8  T.  R.  324.  Bac.  Abr.  Hab.  Cor.  b.  4.  .  Com. 
Dig.  Hab.  Cor.  C.    Vide  ante;  519. 

(r)  Rex  V.  Marks,  3  East.  157.  Cald.  295.  Rex  v.  Homer^  1  Leaci^ 
C.  L.  270.    Rex  v.  Judd,  id.  484.  2  T.  R.  257.  s.  c. 

(s)  Rex  V,  Greenwood,  2  Str.  1138. 

(t)  Rex  V.  Acton,  2  Str.  851.  see  fiamard,  K.  B,  250. 

(u)  Rel  V.  Wyndham,  l  Str.  4,  5.  Rudd's  case,  1  Leach  Cr,  Ij^w, 
1 17.  In  one  case,  however, (Hex  v.  Bishop,  1  Str.  9.)  a  person  convictedi 
of  a  libel  was  admitted  to  bail  on  account  of  the  very  preouiuus  stat« 
of  his  health. 
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stolen  good%  but  denying  tbat  he  was  aware  at  the  time  ^'Vbtn  not 
that  they*  bad  been  stolen,  (x)  gwnnM. 

A'habeas  corpus  will  not  be  granted  to  bring  a  party 
before  the  courts  who  has  been  committed  by  the  House 
of  Lends  or  Commons,  (y) 

A  prisoner  confined  in  Newgate  for  high  treason  in 
North  America,  who  is  only  triable  before  the  King's 
Bench  or  under  a  special  commission,  cannot  be  admitted 
to  bail  under  the  habeas  carpus  act  by  justices  of  the  gaol 
delivery,  or  discharged  by  their  proclamation  for  want  of 
prosecutidn.  (t)  And  persons  who  are  committed  to  the 
Tower  for  a  similar  offence,  cannot  make  their  prayer  at 
the  Old  Bailey,  under  this  statute,  to  be  admitted  to 
bail,  (a) 

The  writ  of  habeas  carpus  in  term,  may  be  obtained  in  ^f  ^^ 
the  Court  of  Chancery,  King's  Bench,  Common  Pleas,  or 
Exchequer,  or  if  in  vacation,  from  the  Lord  Chancellor, 
or  one  of  the  judges ;  (b)  and  to  entMe  a  party  to  the 
benefit  of  this  writ,  his  prayer  must  be  entered  in 
the  court  where  he  ought  to  be  sued;  (c)  but  after  the 
assizes  are  proclaimed  for  the  county  where  the  prisoner 
is  detained,  he  can  only  be  removed  by  application  to  the 
judge  of  assize,  (d) 

If  the  writ  be  improperly  refused  in  the  vacation,  the 

(x)  1  Chit  Or.  Law,  130. 

M  Sir  Francis  Burden  v,  Abbott,  14  East,  110. 150.  Rex  v.  Flower, 
8  T.  R.  314.    Hobhouse*8  case,  3  fi.  &  A.  420.  2  Chit.  Rep.  207.  s.c. 

(^J  Rex  V.  Piatt,  1  Leach,  C.  L.  157. 

(a)  Fortes.  101.  See.Rex  v.Kimberley,  2  Stra.  848.  Rex  v,  Hutdiin- 
son,  3  ?.eb.  785< 

(6)  Sl.Car.  2.C.21.8.  2. 

(c)  Rex  V.  Leason,  1  Ld.  Raym.  61.  See  Witham  v,  Dutton,  Comb. 
111.  In  Rex  V.  L«asp|i,  it  is  stated  that.tbe  prisoner  must  entei^  his 
prayer,  according  to  the  habeas  corput  act,  in  the  same  county  whei^ 
^e  ou^t  to  be  tned ;  as  the  King's  Bench  does  not  hold  plea  originally 
(^f  a  felony  arising  out  of  Middlesex. 

(<0  31  Car.  2.  c.  2.. .    ... 


tained. 
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ju%e  18  Ibbte  to  a  peadty  6f  SOOL;  (e)  liod  it  Itas  bees 
observed^  that  the  habeas  cotpt&  ack  atecr  reikier&  the  judges 
tD^flOck  a  ctee  Imtile  to  an  attiM,  at  the  suit  af  liie  plirty 
aggrieved.  (/) 

How  ob-  1^6  application  for  a  habeaa  torpua  mmt  be  taade  ia 

wriijuig  by  tibe  priaoner,  m  tfonoie  pellmt  on  his  belyd^ 

iit^8|ed  9o4  sabacpihed  by  two  witn^sees;  and  4  obpjr  itf 

the  warrant  of  cQHuwitsa^nt  imi^t  be  proda^ed  b^ere  the 

court  er  ju^e^  or  an  oatk  made  Hhafb.  audi  oOpj  ^aa  le- 

Aiaed»(^>   An  affidavit  lau^i  also  hr  maile^  disdoging:  the 

eorciimetmoes  uader  which  the  applicaint  <^o|isider8  bisnelf 

eptitled  to  relief;  for  if  the  writ  were  allowed  ta  iasne 

l^Kin  m  miautheaticated  request,  anjr  per^^  eren  aiefam^ 

when  under  sentence  of  death,  might  procure  a  tempo- 

ntry  suspension  of  his  GoafioeiBettt  (ft)    in  term,  the  mo* 

tioa  m^t  be  made  by  the  priscner's^  oounseV  and  ia  vir 

^atioA  bia  sqU^eitor  lays  the  necessasy  ddcumenta  before 

adjudge  at  ebambers,  aocompaiiied  in  eUher  caaa  with 

H  cppy  of  the  wariantv  or  an  aOdayit  Aat  it  haabeen  da* 

'***  ■      **    '*■■■    '*     ■    *"■         *  '      •  ■    -  ••  '  '       •      LI  •  ,  .'        _    iMt 

v(e>  31  Oar.  S.  c  8.  s.  to. 

^  r  n  Hawk.  P*  C.  b.  %.  Cv  15.  s.  24u 

(g)  31  Car.  2.  0.  2.  h.  Si  The  5th  section  directs  that  the  copy  shall 
be  delivered  within  six  hours  after  demanded.  1^  the  oon&tradmn  of 
this  section,  it  has  been  determined,  that  if  the  governor  b^  pre^nt, 
fliere^is  then,  hi  contemjjfettibn  of  law,  considered  t6  be  no  det^uty  or 
mider-keepef  on  whom  a  service  of  the  demand  can  be  l^ally  made; 
but  if  the  governor  be  not  present^  then  the  deputy  may  be  served;  and 
if  the  deputjr  have  no  deputy,  then,  in  the  absence  ef  the  deputy,  service 
pay  be  on  the  turok^,  or  maybe  leftatthegaoJ,  foii^it  is  the  dul*  of 
tte  govemcMf  to  Jieave  some  per^son  in  his  jrface.  But  if  the  gac^er  be  in 
me  gaol,  and  accessible,  the  demand  mast  be  made  on- Jiim;  if  he 
tm  not  aceessibH  '^  may  be  on  the  deputy.  And  at  aU  evseots, 
the  demand  should  be  served  m  such  a  manner,  that  ^e  person  to 
whom  it  was  delivered,  should  understand  its  nature ;  ai^  where  the 
gpvetamis  within  the  gaol,  some endeafvour  should  be-nuufe  to  ensure 
tts  being  dfihvered  to  his  hamisv  Htinttoy  v.  Iiusebn^,  fi  Bos.  ft 
«Ui*  6S0. 

(fi)  Pendce  ft  Wynn's ease,  SMod.  806.  Sfoter  v. Sater,  1  Ler.  i. 
5^ n.^'Jf®  «  ^^'  3  B.  ft  A.  420.  s.  e.  «  CMt.  9W.  Aaw.  E.  T.  18SS. 
C.P.  MS.  See  form  of  affidavit,  Hand's  Prac*  629, 
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vi§4 1  &od  tbe  writ^  it  is  said,  will  apt  l^  granted  on  the  How  <jb.. 
m&p^  deposition  of  the  prifioner,  but  other  confirmatory  ^"^^ 
eyidence  npi|8t  t)e  adduced* 

When  a  motion  is  made  toUbe  courts  upon  just  cans^ 
lieing  shewn^  a  rule  is  granted  for  the  writ  to  issue  i  und 
wben^  the  aplication  is  naade  to  a  judge  at  chamhersj  h^ 
grants  his  Jiui  upon  which  the  clerk  in  court  makes 
out  the  Mb^as  cfmn^  and  delivfsrs  it  to  the  solicitor  <^ 
the  applicant* 

The  4igi\ature  of  the  judge  awarding  the  writ  must  bcr  Form  and 
subscribed;  («)  and  it  has  been  held,  that  if  tliis  formality  ^^11?  "^ 
be  not  complied  witb>  the  writ  is  altogeth^  a  nullity,  and 
obedienjce  to  it  cannot  be  enforced ;  (k)  and  in  order  thait 
no  one  should  plead  ignorance  of  its  nature  and  centeats^ 
the  statute  directs  that  it  shall  be  marked  in  the  following 
manner:  ''per  stakUum  triceaimQ  prima  CaroU  s^cimdi 
regis:*  (I)         '  ■  ; 

This  writ  must  be  made  leturnaUe  imntediatef  b^Oi^ 
the  person  who  ^avnsrded  it,  or  any  other  judg^* 

The  writ  must  be  dii^ctisd  tp  the  officer  in  whose  cufr*  To  whom  . 
tody  the  applicant  is  aetnaUy  detained,  (t»)  A  hatmui 
c^iycf^  footed:  in  die  digimcftife  to  the  sheriff  or  gaoler^ 
iairregiditr;  tb^r^fpre^  where  a  party  is  arreslicd  by  m 
wanfmit  of  tt)e  sheriff,  the  writ  inu^t  be  address^  to  Uny 
foFji,  i^  cpntemptation  <rf'law,  the  pirisoner  is  in  his  cus* 
to^^nd  ^M  Wi'U  uxu^  be  netuimed  with  the  body.;  but; 
when  the  prisoner  has  bejsn  imm^Bdiatpty  eomtnitled  tto 
the  custody  of  the  gaplor;  il  mfQat.  be  directed  $nd  ile<* 
li vered  to  Ihe  latter,  (n) 


(t)  31  Car.  2.  c.  2.    See  1  &  2  P.  &  M.  c.  13.  s;  7. 

(/)  ai  Car.  a.  c.  a.  ■ 

^)i6i>dbw44.  BalD.  Ab.^  Hab.  Cop.  b.  e. 

(»)  B4SX 12.  F^ivkv,  1  Sftlk.  350;     1  L(L  Bi^.  586. 618.  9.  c.  B^i 
Ab,  Hab.  Corp,  C: 


^ 
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^^  After  the  habeas  corpus  has  been  served  on  the  officer, 
or  any  other  person  who  detains  the  applicant  in  his  cus- 
tody, or  left  at  the  gaol  or  prison  with  any  of  the  under- 
keepers  or  deputy  of  the  officers  or  keepers,  the  party  to 
whom  the  writ  is  awarded,  shall,  unless  the  commitment 
is  for  treason  or  felony,  plainly  and  specially  expressed  in 
the  warrant  of  commitment,  upon  payment  oi*  tender  of  the 
charges  of  bringing  up  the  prisoner,  not  exceeding  one 
shilling  per  mile,  upon  security  being  given  by  his  own 
bail  to  pay  the  charges  of  carrying  him  back,  if  he  shall 
be  remanded  by  the  court  or  judge*  to  which  he  shall  be 
brought,  (o)  and  that  he  will  not  make  any  escape  by  the 
way,  make  return  of  such  writ,  and  bring  the  body  of  the 
party  under  restraint  before  the  Lord  Chancellor  or  Lord 
Keeper  for  the  time  being,  or  the  judges  or  barons  of  the 
court,  from  whence  the  "writ  of  habeas  corpus  issued,  or 
the  other  magistrates  before  whom  it  was  made  return- 
able ;  and  at  the  same  time  shall  certify  the  true  causes 
of  his  detainer  or  imprisonment,  within  three  days  after 
the  writ  has  been  served  upon  him,  unless  the  commit- 
ment of  the  party  be  in  any  place  beyond  the  distance  of 
20  miles  from  the  place  where  it  is  to  be  returned ;  and  if 
beyond  the  distance  of  20  miles,  and  not  above  100  miles, 
within  the  space  of  10  days;  and  if  beyond  the  distance 
of  100  miles,  within  the  space  of  20  days  after  such*  de- 
livery, (p)  And  if  the  party  to  whom  It  is  directed,  reftise 
to  return  it  within  the  specified  time,  he  is  liable,  for  the 
first  ofience,  to  a  penalty  of  100/.,  and  for  the  second, 
to  a  penalty  of  200Z." 


of  the  writ,  that  the  prisoner  has  not  paid  the  gaoier  the  diarges  al- 
lowed by  the  act  for  his  conyeyanoe;  but  the  court  will  aUow  them  en 
the  return.    Rex  v.  Amaigers,  1  Kcb.  3T3.  880.    See  55  Geo.  3.  c*  50. 
(p)  31  Car.  2.  c.  2.  s.  3. 
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.  Although  the  body  of  the  prisoner  is  usually  returned  Wnt  bow 
with  the  writ,  the  reasons  for  the  prisoner's  detention  ^  "™^ ' 
are^  however,  sometimes  returned  without  actually  bring- 
ing up  the  applicant;  as  where  he  is  charged  with  trea- 
son, or  felony,  clearly-expressed  in  the  warrant  of  com- 
mitment^ or  imiurisoned  for  any  civil  cause  of  action,  or 
in  execution  y  and  in  either  case,  the  return  must  dis- 
tinctly shew  by  whom  and  for  what  cause  the  prisoner  was 
committed ;  (9)  but  it  will  not  be  rendered  invalid  by 
mere  want  of  form,  if  it  discloses  a  good  cause  of  de- 
tainer, (r)  though  a  return  to  a  writ  of  haheas  corpus^ 
stating  ^'  that  on  due  proof  the  offender  was  committed," 
was  holden  insufficient,  and  that  the  exact  kind  of  proof 
should  have  been  disclosed.  {$) 

The  method  of  compelling  a  return  was  formerly 
by  taking  out  an  alios  and  plunes^  but  these  writs  are 
seldom  necessary,  as  an  attachment  will  immediately 
issue  on  the  first  refusal*  (t) 

The  prisoner's  remedy  for  a  false  or  improper  return,  is 
by  an  action  on  the  case  against  the  officer^  to  recover 
damages,  and  by  indictment,  (ti) 

<'  Wlien  a  writ  of  habeas  corpus  has  been  granted^  and  a 


>  {q)  Lsws(m'ft  case*  Cro.  Car.  507. 

(r)  Rex  V.  Bethel,  5  Mod.  19.  Selk.  348.  s.  c.  1  Ld,  Raym.  47. 
Com  Die.  Hab.  Corp.  £.  2.  Palm.  558.  See  Rex  v.  Suddis,  1  East,  816. 
Rex  9.  Marks,  3  id.  157. 
'  (i)  Nash's  case,  4  6.  &  A.  295.  .    , 

(0  Rex  V.  WintoB,  5  T.  R.  89.  Bac.  Ab.  Hab.  Cor.  B.  8.  The 
statute  56  Geo.  3.  c.  100.  which  was  passed  in  order  to  extend  the  be- 
nefits of  the  habeas  corpus  to  civil  as  well  as  criminal  cases,  enacts, 
^t  any  disobedience  to  such  writ  shall  be  a  contempt  of  court ;  and 
also  provides,  that  the  several  provisions  within  that  act,  as  to.the  punish-* 
mient  of  perMns  disobeying  writs  of  kabea$  C9rput,  should  extend  to  all 
writs  of  habeas  corpus^  awaraed  in  pursuance  of  the  act  SI  Car.  S.  c.9.  and 
the  acts  passed  m  Ireland  in  the  21st  and  22d  ;^ears  of  George  the 
Third,  m  as  ample  and  beneficial  a  manner  as  if  such  writs  and  the 
said  cases  arising  Uiereon,  had  been  hereinbefore  specially  named  and 
providei  forTeiqpectivdy. 

(ti)       ■      v«  Cowper,  6  Mod.  90.  Bac.  Ab.  Hab.  Corp.  B. 


5211  Mil  in  Crimmal  Proceedings.      [*Ab»  tti. 

Proceedbgi  Tttam  ofiiade  by  the  person  to  whotn  it  was  directed,  Ihe 
toS^  Lord  Chancellor  or  Lord  Keeper,  or  duch  justice  or  baron 
f^*  before  whom  the  prisoner  shall  be  b^ought^  shall,  Wittdnt' 

two  days  discharge  him  from  hin  ifilprisoMnent,  on  pitoper 
sureties  for  his  appearance,  if  11  appear  that  the  caiise  is 
bailable  j  and  if  not,  the  prisoner  ikiust  be  remanded/' 
But  it  is  said,  that  a  commitment  to  the  Marshalsea  is  a 
snflhcient  remanding  to  answier  the  Uitent  of  the  statute; 
and  it  has  been  ruled,  that  the  King's  Benich  may  re- 
mand him  to  the  tome  gaol  from  Whence  hd  came,  and 
Of  Aw  him  to  be  brought  up  from  Mme  to  time,  until  they 
have  determined  to  discharge,  or  detain  him  in  prison  ;(jr) 
or  may  during  a  reasonable  time  bail  the  prisoner  de  die 
in  diem,  until  they  have  come  to  a  decision,  (y) 

Upon  the  writ  being  returned,  the  counsel  for  (be 
prifiooer  may  tnovt  to  file  the  return;-  and  tikat  the 
prisoner  may  be  called  into  court  and  the  retom  read, 
after  which  the  counsel  may  proceed  to  argue  the  iHe- 
gality  of  the  commitment,  and  bis  right  to  be  dischaiged 
on  bail.  -     - 

Ofthe  re-       If  the  court  or  judge  determine  that  the  paity  sfaaiD  be 
released  from  custody^  he  must  thereupon  enter  into  a 
recognieanee  to-  appear  on  his  triai,  and  the  wiil^  ^tibe- 
retum,  and  the  recognizance  must  be  certified  imo  Ae 
court  where  the  trial  i«  to  tajce  place,  («) 

In  a  former  part  of  this  work,  (a)  the  numbei'^  suf- 
fioifency,  and  notice  of  bail,  have  been  already  coa»dered. 
It  may  be,  however,  state*  as  a  general  rule,  that  al- 
though bail  on  aAo&efltf  oorpii^maiy  be  ttikenat  the  dis- 
cretion of  the  court,  the  security  demanded  must  be 


oppiizance. 


'  "f  ■    I    If       I  III  II 


•■>•-'-  n     - 


(*)  BjM5.  Ah.  Hab.  Coqp.  B;  13.  Anon.  Vent.  3S0,    Peyton's  case^ 
IG.  S4i6. 

M  »^  tr.  BethdJ,  5  Mod.  1^.  Bac.  Ab.  fiab.  Corp,  B.  13. 

(;2r)3lCar.  2.  C.  2.  s^  3, 

(a)  Vide  ante,  p.  504^  5,  T.  ~  ~ 
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<}oas»st0it  with  tbe  ^qui^ty  and  opul^ice  of  tlie  pri«{>ner ;  Of  the 
aa  requiring,  bail  which,  he.  is  unable  to  procure^  aiaounts  ^^^^' 
to  an-  e%sic^QSk  of  ^x^e^siye.  bail;  and  sulyeots  Uie  pArejr 
demio^lii^.  it  to  the  pen^Uea^  which  have  b^en-  already 
specked;  (<&)  -^  . 


J . 


^atsssssABS^ 


CHAPTER  IX. 

Dip  BAIL  ON  WRIT  OP  CBRTIORART. 


WKiTff  of  C0rti&rmi  B.te  sued  out  to  certify  and  re- 
move an  in^ctment,  and  a)l.  the  proceedings*  incident 
to.  it,  from  an  inferior  jurisdiction,  in  which  the  prosC'^ 
cution  may,  have  been,  originally  commenced,'  into  the 
Court  of  King's.  Bench.  These  writs  may  be  issued.at 
any  time  prior  to,  or  during  the  trial,  (a) 

The  Court,  of  King's  Bench  having  a.  general  superiuf  Wim 
tendeneeoverall.courts  of  inferior  jurisdiction,  may  award  ^^'^ 
a  certiorari,  to  remove  the  pEoeeedings  from  any  of  them^ 
except  where,  some  particular  statute  or.  charter  invests 
them,  with,  peculiar  privileges.  (6)  But.  tlus  court  will 
pot,,  in  general,  at.  the  instance  of  a  defendant,  grant  a 
certkran  to  remove  proceedings  from  any  of  the  higher 
tribunals,  without  strong  grounds  being,  produced  as  a 
reason  for  the  application,  (c) 

(&)  Vide  ante,  p;  513. ;  and  see  2  Wils.  159. 

(a)  4Bl.Com.a20.HaQd.Prae.  37.  Vide  post,  530.  If  there  bean 
iooictmeat  to  be.  removed,  and  the  party  be  in  custody,  it  is  usual  to 
havea  JWiieos  corptu  to  remove  the  pdsooifr,fanda  ctrtiorari  ta  remove 
the  record.;  for.  without  the  former,  the  :defend»at  must  coQtimie  in  the 
sfune  custody.    See*l  Cowp.  983.    iSalk.  U9... 

(^)  Comr  D^. .  CertM^ri,  A^l*  Bac.  Ab.  CertMNrari,  B.  12. .  Mod.> 
386.    Carth,  49^. 

(c)  Anon,  1  Balk.  U4.>  .- 


m 

WbMi  '  ^ 

VpiMKKUUIl 

jhooldfo' 


0£  takins 
the  recogo 
ifizaoce* 


4t  tml^mli  is  befoM  brae  is  Jofii«d  dil  iHe  kiSistmkem. 

BW  tbtt  wHft  WU)  HM  b«  in^  getitmi  £fmM«f  "MTbeii  fesoe 
ttmr  lieen  jcfined  And  a  i)fiit&^  iiWttM^>  (3)  aM  MR  leH; 
after  the  jury  have  been  sworn,  (e)  And  #kIiM^  ^(^ 
special  cause  shewn^  it  will  not  be  issued  after  convic- 
tion(/)  or  confession  ;(jp)  because  tbct  court,  before  whom 
the  trial  has  taken  place,  must  be  regarded  as  most 
competent  to  judge  what  penalty  should  be  inflicted. 

It  is  enacted,  (A)  ^  that  on  granting  a  ceriiorcari  to  re- 
more  an  indictment  or  presentment,  all  pities  indicted 
prosecuting  such  certiorari  shall,  before  the  allowaoce 
iterbtfri  ftiid  t^o  iuffi^lebfi  tdatiifGiij[>t6li^^  t^ho  sBfll  enter 
imb  9Lfee^imktt  hetwe «  juiifice df  iftb  kikg^'iBm^ 

{wbm  ^hin  ^fiiibrstf  ib^  i^km  dh  m  iiftk)^  ^h&Sifk  a  jii$- 

kibbAmk^  it .  %tih  f  UttW  df  ihe  >^H,  ^  a^gif  iffid  jSM 
to  the  indictmei)<  ^r  jil^^^ttM^bl  ih  th»  KMg'i  BfSniA ; 
sflMd «  hifc  imn  c<teti  iittd^^iU^k  »{  dhiAd  fiSii^  tb  be 

itolU  6^  jf^tlrffte«,^  &f  am  h^  tti»,.if  »L8fiabH,  Wftt- 
IHtostSf,  ar  lilidtR^xv  i^nl^  i>W^  i»Ue  di"  pHrti^  b^  ilf^^ 

H<i^^  bt  t^  datir<i  i&ti9  la  ^v«  diia  Mtm^ md  ^ 


(d)  Bac.  Ab.  Certiorari,  A. 
.4?)  Rex  V.  Elwell,  3  W.ilaJfm.  1515^  Str.  794^s.c 

(/)  Regina  v.  Bcthell,  6  Mod.  17.    Carth,  6.    R^ina  v.  Porter, 
1  Salk.  149.  Rex  v.  Theliaabltifttg  af  Stem,  t  It  Rt  littK 

. mA it 6 wv iteMixi iti.  a st^f  w. It Mv#. s»:  sag's C«ft*. fe.  19. 

F.  O-  a9tr.  ^4  B&Di  Abe  *»,  -  fee^tn  PiftlttbWr  d  Ti  R;  4^.  d; «.  H^ 
v.  Lyon,  3  Burr.  1461.  By  Afe^^th  »«i;.  |.W;  fc  M.lb;  ;iti  tii§  Blete  in 
cffelf  isMtti^ted,  t»rt«iAu%  tli«  feiho*^^  hf  H^loHiri 

withm  the  counties  of  Chester,  Lancaster,  and  Durh*«i  m<  FonA  of 
Rccopuzance,  WUliam%  Justice,  Certiorari,  6:  «adO>/mtf.  ^iS%. 
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not  to  dq)8rt  until  disobarged  by  the  court.    It  is  further  Oitosug 


provided,  that  such  recognizances  shall  be  certified  intb   j^^saet. 
ti9«  Gbort  of  King's  Bench,  with  the  oer/iorari  and  ibdlet- 
miaaMi  ahd  be  th^»*e  fiIM|  and  that  the  recognizlince  shaB 
not  be  discharged  until  the  sutai  recovered  be  paid. 

After  the  recogtnizanc^  has  been  adknowleQ^ed,  the 
so1icit[oi^  dcdivers  ii  with  the  writ  oi  crrtiorori  to  the  cleik 
of  tbs  peace  bt  the  sessions ;  or  cleric  of  the  ilrraigns  at 
the  Old  Bailey  i  or  einrk  of  the  isssfste  at  the  asiiaes ; 
who  must  return  it  withobi  delay,  or  he  may  be  |>roeeed^ 
Bgaimrt  by  ieiitadiment.  (t) 

The  regulations  introduced  by  these  statutes  Extend 
only  to  the  removal  of  indictments  firoih  the  sessidns, 
a^d  do  not  affect  an  indictment  at  Hicks's  Hall>  or  he* 
fore  justices  of  Dye^  ot  tehntiier,  or  gaol  delitery ;  (k) 
and  even  ilt  the  sessions,  ai  these  st^Utes  ar^  in  the 
affirmative  as  to  the  taking  of  recognisances^  Aey  da 
not  divest  the  jnstibes  of  the  Kill's  Bench  of  Aeir 
commdn  law  authority ;  find  therefore^  if  a  judge^  grant* 
ing  a  ofrifer^  shoilld  take  a  recognisance  inconsistent 
wiiih  the  form  preseribed  iqr  these  acts,  either  as  to  the  sum 
or  c^dition,  mleh  recognizance  will  be  as  eflfeetual  as  if 
the  statutes  had  not  heen  passed ;  but  it  has  been  re- 
marked, thdt  iii  suck  case  the  txrivofixiii  tf  procured  by 
the  defendant,  will  not  operate  as  a  gupersedeas,  as  the 
statutes  distinctly  declare,  that  the  sessions  may  proteed^ 
notwithsttoding  any  terHwari  procured  by  a  defendant. 


<()  Hand's  Prac>  SO.  39.  A.  reoogEisance  tskeii  by  a  justii^  d  die 
peace  ought  to  be  eertified  by  die  ju9tUe<mly,  till  it  be  made  a  recoxd 
of  tbe  sessiofB^  after  which  it  ought  to  be  eertifie*  in  the  same  maoaer 
aa  the  other  reoords  afdie  fesakms.  Bac.  Ab,  857.|  Ford  t^  Rei^  Cro. 
Jiie.6€94  ^  « 

(*)  Hex  V.  I^«n>  8  Burr.  146S.  Rex  c.  Sidney*  «  Str.  UU.  IRmv. 
Fonseca.  1  Burr»  10. 


i 
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th»rMOSr  t 


Ofthesufi 
fidency  of 
the  bail. 


What  will 
be  adis- 
charge  of 
th«  recog'i 

nizance. 


wb'erebniflidicb  recogateance  is  not  givte  as  is  expressly 
d^iiibed- (Q  .  *    -  r' 

'  If  tbc!  persons  offering  te^  be  sureties  appear  to  be 
woi*th9d{./  tbe  ^stices  cannot  refuse  them;  (m)  and  if 
several  persons  be  included  in  the  same  indictments  and 
some  of  them  find  sureties,  and  the  others  not^  it  is  said, 
£hat  the!  proceedings  as  to  the  first  will 'be  valid,  (n) 
-:  It  may  be  stated  las  a  general  rule,  tlmt  die  same  causes 
that  have  been  already  mentioned,  as  operating  to  dis- 
cbarge other  recognizances,  (o)  hold  equally  as  reasons  for 
the  exoneration  of  the  bail  upon  removal  of  indictments 
by  certiorari. 

.  But  even  although  the  principal .  may  have  appeared 
in  compliance  with  the  terms  of  the  recognizance,  the 
bail  will,  in  some  cases,  be  liable  to  costs,  as  the 
'Statute  5  &  6  William  and  Mary^  enacts,  *'  that  if  tbe 
defendant  prosecuting  b,.  certiorari  ^om  the  sessmu,  be 
conoictedy  Xp)  the  .King's  Bench  shall  give  reascmable 
^oststO'the  prosecutor,  if  he  be  thepatiy  grieved  or  in- 
juredf  or  a'justice'qf  the  peace  or  other  cwU  officer,  who 
prosecutes  by  virtue  of  his  office;  tb  be  taxed  according 
Jo  the  usual  practice  of  the  courts;  and  if  they  be  not 


TT-i" 


p^f 


,  '(/)  Hawk,  h^  «.  c.  37.  s.  53.    William's  J.,  Certiorari. 

(m)  Hawk.  P.C.  B.  2.  c.  27.  s.  50.  Comi  Dig.  Certiorari,  B.  March, 
97.    2  Hawk.  29a.  '  .       . 

(n)  Hawk.  F.  C.  b.  2.  c.  27. 
'  (a)  Vide  ante,  p.  215.  -      • 

(p)  In  tbe  constructton  of  this. statute. it  has  been  boldon,  that  the 
term  "convicted,"  means  convicted  by  iti^men/,  and  that,  conse- 
(|uently,  though  after  the  removal,  the  defendaiit  be  found  guilty  by  a 
jury,  yet,,  if  the  judgment  be  afterwards  arrested,  no  costs  can  be  taxed 
for  ther^rosebtttor.  15  East,  570.  See  1  Hale,  P.  Cv  «86.,  where  Lord 
*H&ie>  ootfim^nting  upbrt*  the  stkt.  5  Eliz.  c.  14.  iigainst  the  forging  or 
''ln^i^di^^^-fM^  deeds,  *c.,  by  which  a  person  committing  a  sebond 
>otifeB^,-aft9t-  his  convictloit  or  condemnation  of  a  form^  one^  shall 
be  deemed  ^ilty  of  felony  without  benefit  of  clergy,  has  thede  words: 
'"  By  amvktiony  1  co(\oeive  is  intetided,  riot  barely  a  oonvictkni '  hj  ver- 
dict, i-vhere  no  judgment  is  given,  but  it  must  be  a  convtc^tbn  by  jitdg- 
ment" 
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paid  aJfter  ten  days^  subsequent  to  demand^  an  attaebment  WhttwUi ./ 
shall  issne^  and  the  recognizance  shalf  not  be  discharged'  chazgo  of  ! 
until  the  costs^are  satisfied/'  Though,  if  a  defendant  end  Jj^,"^"  ^ 
two  sureties  enter  lutba  recognizanee.in  a  sum  exceeding 
20/.^  it  is  a  recognizance  at  common  law^  and  not  within, 
the  5  &  6  W.  &  M.  c.  11.  (q)  So  a  recognizance  to  re— 
move  an  indictment  from  a  court  of  operand  termini  will 
be  discharged  upon  the  terms  tHereof  being  compiled 
with,  and  will  not  be  ordered  to  stand  as  a  security  for 
the  costs  of  the  prosecutor,  (r)  So  where  the  defendant 
and  two  other  persons  entered  into  a  recognizance  upto 
removing  an  indictment  (which  was  for  an  assault  with 
intent  to  n^vish)  from  Hicks's  Hall,(«)  where  it  was'orlgi- 
ginally  found,  after  the  defendant  had  beenlHed,  con- 
victed, and  fined,  in  the  Court  of  Being's  Beneh^  and  paid 
his  fine,  a  rule  was  made  absolute  to  discharge  his  recog-' 
nizance.<0  But  if  a  recognizande^  entered  into,  upoa 
defendant's  removing  an  indictment  firom  a  courts  of  oyer- 
and  terminer,  become  forfeited  by  th<B  defendarit'ii  neglect-^ 
ing  to  proceed  to  trial  pursuant  to  the  eonditiOn'-Vb^rebf^ 
the  court  will  not  diischarge  it  till  the  costs  taxed 'fet  ttie 
prosecutor,  on  account  of  such.neglect,  aue  paid,  not- 
withstanding the  defendant  was  inMsustody  upo^  an  at- 
tacbment  for  the  non-payment  of  tliose  costs,  and- had- 
been  acquitted  on  the  trial  of  the  indictment  (w) 

ig)  Bac;  Ab.  Certiorari,  D.  Rex  v,  Sidney,  2  Str:  1165.  3  Burr.  1463.  * 

(r)  Rex  V.  Sidney,  2  Str.  1165.     See  Rex  v.  Fonscca,  1  Burr.  11. 
Rex  V,  Lyon,  3  id.  1463. 

(0  The  session  of  Hicks's  HaH  sit  in  two  capacities  ;  vi^.  of  sessioRs 
of  the  peace,  and  also  of  oyer  and  terminer,  and  they  draw  up  their  or-  • 
dcrs  with  the  one,  title  or  with. the  other,  according  to  the  degree  of 
the  offence,  viz.  common  assaults  and  offences  of  an  inferior  nature, '^ 
under  the  title  of  the  court  of  sessions,  and  assaults  with  intent  to  ravish, 
riots,  fitc.  and  offences. of  high  nature,  tinder  the  title  of  a  court  of 
oyer  and  terminer,  and  the  writs  of  ceriwrari  are  directed  accordingly.. 
The  present  certiorari  was  directed  to  them  as  a  court  of  oyer  and  ter- 
miner.   Rex  V.  Fonseca^  Burr.  11. 

(0  Rex  V,  Fonseca,  %  Burr.  10. 

(u)  See  Rex  v.  Lyoa,  3  Burr.  1461. 


S34  Bail  M  Qrmmi  Jh'fa^e^me^-        t"?^^^  "'• 

Jj^J^     t)ie  4«w|oiM,  infa  ti»  Court  of  Si^'s  ^eftf^^  w*  !»»« 
tb«  tceog-     aseii  that »  proseoutcH:  19  qpt  en^Hif  4  to  gpelii.  uinU""  be 

""^       he  i»i4»M  ♦Ue  p«M?ty  «a%  «tfW*  («)  or  <t  «*#  «#?«». 
pnweouting  ^lM»e^eiK!«H  vtv<^  m^  ^etly  jn^i^ntal  to 

U9  ol^ial  ««p«ckf  . 

The  pcp9«icu«c^  of  «a  k«4^i»4at^|[>F  stoppiw  VB  «  ¥^^ 
|j^foe|W97)W^]ik^^Jm9  *i?«*t(We4  *ft  Wfe  has 
Imil  b«M  to  b«  8f  ptptjF  iDJiuwfl  >|tritjli|i|i,  .^^  ^t^tu^.i  (y) 
«l»d  «Q  haro  p«niM#  vb«  proffwt^  %,4«^i}4mt  f^i?  ^«ep- 
W«  a  Itcwat  e^gt>««>  *8*I«M  OQ»<«W  »»po«ffi  »^»r  %" 
llW(»e*j  (»)  bW$  a  P«f^A  'Jrt*,*  PMfepp?«4  *A  iiM^!^p«t 
np«rf4y  for  da  iMil^ii^t  (^flQHMpjt.  a  pwic,  ^  4  ^l^we 

of  t|ie,|>«a(«e  wb»  PWfWled  %;giW^?  ^«9>*yi<5^^»  fiw 
W«fcr|jig.  ft  cfeaiged  fi^l^ii  tq  ff^B&ipere  bql#»  fipt  to 
he inOlviduaUy  wjure^ wj^jlw;^ ^ea^aiuag of tim  tfL. («) 
U  has,  hftwwWf  hew  siWMi  4«»)8rmi¥e^  that  a  ^H^ace 
«if  tb9  peaw  Fte  l»4»CM  »^»««1  fQ^  hWMf  9¥t  «jf  iRawr* 
id  «M»(i(B4  to  oo«ts  under  ^  J<«ti^i  %  <^«Ni^  IIh» 

.  Tbe  Court  of  JKi^g'fii  ^^  \^9m8  *?  Kiiig'%  j?wy 
Wil f«ir  that  pwTBPifi^  Wiyg«v^4^,|JjjBrt:partoft|»i<wi 
imposed  ^p9^  a  .^e^odapt  after  qo^riq^iPn,  i^|»Wr  m  ia« 
dictoient  in  that  copift,  to"l3ie  prosj^cutor^iiy  y^^  re- 

ft- 

{x)  The  not  endorsing  the  pro8ecutbr*8  name  i^pon  the  tniJIctijseDt, 
dpes  Bot  affiwt  bis  title  to  «pst»,  prnvided  it  «be,prp*«ed  that  he  Mh\g^' 
son  CQoo^prehend^d  within  the  ibji^  section  of  tne  ^Uite  of  5JBi^6  W.  fc 
]f .  Bex  V.  Smitfi,  1  Buir.  ^.  See  B^^^s^  t^.  Kol^^orth,  5  T.  B.  53. 
f ,  0.  NoJ.  fiep.  15a,    Sed  videlRex  t?.  Sh^n^^;^  Y-,  ^^^^• 

(yV  Rex  v-^>ll»moQ»  7  T.  K.3^. 

■(^)  Rex^tr.  Dewsn^p^  16  Bast.  190« . 

(a>  Rex  12.  Stcong,  1  Wik. iasl.  u^xxi^  Smithy  1  Bun.  2^.  Bex  v. 
Sharpness,  ST.E.  47. 

ih)  Rex  V.  Kettleworth,  5  T.  R.  :Sd.  ^  ^.  l^oL  Jjtep.  163.  Rex 
V.  WilliamsoDy  7  T.  R.  32.    Rex  v.  D«wsi)fp,  1$  £a%^  I^M, 


cHAW.ix.]  Qn  WHt qf Gtrtjfrmri.  ^ 

ftistaee  enlemi  inta.by  4bie  i4ii!l9»ybAV  pucwant  A9  j(b§ 
&&«  W.  &  M.,  upfw  jfimoiYteg  tt§|ndv?^aiitJbr  (^^mk 

<ihe.fiOurt.wUlocder  »t»t  U^  \m  r^pcif  q^  to  te  4MlM^ 
Ami  tbe.AiiM«iot  «f;  tbe  t^Mtoo  ;.(<^)  iM  ill  ^Jie^iil  i(b« 
pajittmt of  tfie  ^.4lQfis  Mt  dfociwrg^  Ihe  r§aQgnmmfft 

for  the  costs,  (d) 

It  has  been  beld^  that  the  master  of  the  crown-office 
ought  only  in  his  laxation  to  include  the  costs  subsequent 
to  the  issuing  of  the  writ,  (e) 

If  the  defendant  forfeit  his  recognizance,  by  not  pro- 
ceeding to  trial  at  the  time  specified,  it  will  not  be  dis- 
charged on  the  application  of  the  bail,  until  the  costs  of 
not  proceeding  to  trial  have  been  paid,  notwithstanding 

tiM  jte^ndaot  be.  afiterMarfk  iMqiuitti^^imd  Pskw  lA'tx- 

cMtix^MMd^lbe^mwAaiiifid  iall»:r«ieog»^ 
^gatioP!i»C  the  bMLimUimt  t^etdiaobarg^  by  Rfl)im^«^ 
Aft  tup^:  oiMFitnUy  i9peeifiifd,jhul  tUnillljiQOi^p  mfym^ 
MMtyulhr  fX9b»l6.Ani»iiDti9.i3«lisfiiftdiOilb(^  pi^^fifMM9^i(g) 
'  .iito.*hAM8t%iwhef).d]]diy.AMOMtaiQ6Al)7.^ 

4lifiisialule  MdA&J&Ms  &M.^.thfi:p«vaiMbn^iM!iliMtilS^ 
gtAoffmspaXut  of  ,m  J^iiUotaie«l»  ai».<mlitM  M  /(^ 
eostMaud  iurii^  i|pe.  life  i)f  ^  Jaj(tcir>iftlitlH»i|lb^2«ft  J¥ffr 

^ . .'J;;ti!J^^l;i;^ 

(c)  Rm  V.  Gwer,  1  K«b,  478.    9>Hawk.  P.  C.  6th  €d.^ai.  aX.  R. 

55.  ^  id.  iO^.  9  Ld.  Baym.  654^  R^  t;.;f  {Oi^r  ^1  v^tX.Mtl^' 

(rf)  Bac.  Ab.  Certiorari^  D.  Bawi;.  V)  t[.  w^i;  |t-j5.  &V 

(c)  Regina  V.  Summers,  1  S]|^^^..3  ifl-^j^Ci^^  ^.'.c*  j^^Iift.Raof^.,  8$4. 
Bac  Ab.  Certiorari^  D. 

(/)  Rex  v.  Lyon,  3  Burr.  1461.  Rex  v.  Turner,  16  East,  573.  Bac. 
Ab.  Certiorari,  D. 

(jg)  Rex  V.  Teal,  Id  East,  4.  Rex  v.  Turner,  15.  id.  573. 
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vfkut  miSt  flonal  demand  was  ever  made  by  him.  In  such  cas^  how^ 
cbaige  of  evePj  the  court  will  not  grant  an  attachment  against  the 
J^JIJ^'  defendant  for  non-^payment  of  costs,  but  make  a,  rule  for 
estreating  his  recognizance,  (h)  And  where  a  defendant 
has  been  found  guilty  on  an  indfctment,  which  has  been 
remoTed  by  him  by  cerri^arj  under  the  usiial  recogm- 
sanoe^  required  by  this  statute,  and  has  afterwards  died 
betweJSQ  the  verdict  and  the  day  in  hsmk,  his  bail  wttl  be 
liable  to  the  costs  of  the  prosecutor,  (i) 


« * 


*> » 


CHAPTER  X, 


OF  ESTRBATING  THB  RSqOGm2ANCB. 


Tat  various  causes  which  opeiftte  as  a  dt^chai^e  of  ibe 
recognizance,  have  been  alretfdy  considered.  If  any  of  the 
conditions  of  that  instrament  be  not  complied  with,/ it- be* 
comes  fiable  jto  be  estreated  '<tba*js^  taken  out  from  mma^ 
the  other  records,  and  sent  up  to  the  Exchequer),  m\Adk 
renders' the  party  an  absolute  tlebtor  to  the  crown  for  die 
sum  or  penalty  therein  meettioned.  (A)  But  as  a  forfeiture 
of  that  security  is  frequently  incurred  through,  mere  inat- 
tentfon  and  ignorance,  the  statute  of  4  Geo.  3.  cIOL  em* 
powers  Ae  barons  <^  the  Excfaequerto  relieve^  onpetttioii, 
any  person  whom  they  may  deem  a  proper  object  for  in* 
dulgence. 


(A)  Ret  V.  Chambcrlayne,  1  T.  R.  104.    Rex  t^.  Turner.  l5  East, 
ST3.  Emerson  v.  Lashley,  3  H.  Bl.  «52. 
(tS  Rex  V,  Finmore,  8  T.  R.  40g. 
(i)  Bac.  Ab;  Bail  in  Criminal  cases^  L. 


.-J» 


INDEX. 


ABATEMENT 

a  party  may  be  again  arrested  after  judcment  on  a  plea  in.  157 
ABJURORS  OF  THE  REALM 

persons  accused  of,  when  bailable^  489v 
ABORTION,  PROCURING  OF 

persons  accused  of,  when  bailable^  489. 
ABDUCTION 

persons  accused  of^  when  bailable,  489. 
AGCE^SSORIES 

when  bailable,  497. 
ACCOUNT  STATED 

defendant  may  be  holden  to  bail  for  balance  due  on  an,  17. 
ACflONS—  {See  Maliciously  Koldino  to  Bail. — Scieb  Facias.-^ 
Suitors. — ^Witnessbi.) 
in  what  defendants  may  or  may  not  be  holden  to  bail,  17. 2^4 
in  assumpsit,  17. 

on  an  account  stated,  til. 
on  bills  of  exchange  and  promissoiy  notes,  19 
after  part  paymevt.  id, 
when  payable  by  instalments,  id, 
for  goods  sold  and  delivered,  id, 
for  work  and  laboor,  21 . 
on  contracts  of  indemnity,  id, 
on  other  special  contracts,  24. 

for  penalty  on,  in  non-performance  oi  an  agreement,  «ll 
for  stipluated  damages,  id, 
on  contracts  where  <the  legality  is  doubtfiil,'26' 
on  contracts  made  abroiul,  27. 
on  policies  of  insurance,  29. 
on  the  master's  allocatur,  id, 
in  covenant,  id, 
in  debt,  id, 

general  rule,  50. 
on  money  bonds,  id, 

on  bonds  for'performance  of  covcnfiots,  id,- 
of  indemnity,  31. 

where  the  pen^ty  is  the  real  debt^  id. 
on  bottomry  bonds,  til. 
on  bail  bonds,  32. 
on  recognizances  of  bail,  id, 
on  replevin  bonds,  33. 
on  awardi,  id. 
on  judgments,  id,  - 
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ACTIONS,  eontimued. 

in  debt,  on  penal  statutes,  36. 

on  remedial  statutes,  37. 
in  ex  delicto : 

eeneralrule,  id, 
K>r  injuries  to  the  person,  38. 
to  personal  property,  uf.^ 
to  real  property,  39. 
in  actions  of  ejectment,  id. 
for  mesne  profit^  ^. 
expediency  of  adopting  particular  ft>r9i$  qf,  40. 
AFFIDAVIT  TO  HOLD  TO  BAIL 
before  wliom  sworn, 

a  judge  or  commissioner,  140. 
fee  for  administering  oath,  id, 
by  whom  to  be  made : 

may  be  made  by  any  person  having  use  of  his  reason,  and  feeling 
the  obligation  of  an  oath,  id, 
m  Q^ker,  141. 
one  of  several  partners,  id. 
the  creditor's  wife,  id. 
clerk,  id. 
servant,  id, 

or  any  third  person  who  can  swear  to  th^  ^9|cytf^|f^  <)f 
the  debt,  id. 
need  not  state  the  connexions  between  plaintiff  and  t^  MO^  Ji|i||i^^ 

ing,  id. 
general  qualities  of : 

must*  be  positixe,  H2. 

and perfeeiin  itflelfy.aitd  not  nifer  t<^  i^j^ts  t»h^j^fctii^^^'kc^ 

other  collateral  sources,  144. 
excepiiQU  to  the  nile»  tiiat  tbe  ofll^vU  p^J^^^ptiyi^  jr^  the 

particular  situation  of  the  parties,  id. 
must  be  express,  certain  aqd  eiQpliel^  ^47. 
be  ih^gible^  i4a< 
be  single,  149.  *& 

correspond  W|tli^l^ro(9ev,  I^r 

in  the  descd|«t\;iA<>MlH);M^iv^  id, 
in  the  subject  matter  of  WIIWft>  :id,  . 
in  the  form  of«jc^^,  4$^* 
in  jparticular  actions : 
sn 'foraLexicantvtotii : 
in  assumpsit, 

re^Qti^  peMotial  Iiri^ie6^> 
goods  sold,.l$3t 
personal  servicetiL  IM« 
money  lent,  1^. 
paid,  156. 

had  and  received,  id. 
interest,  157. 
on  an  account  stated,  1§8. 

must  state  the  natfi^^  ^.^ik^.qiffm^ct,  id. 

bills  of  excfaangeior  Kra|9}8»9nr,Bptf&,  J60. 

statement  of  thei|j^n|i|Er«,ip{^s^  in  the  bill,161. 

how  ih^4^!k9^mt^mkn'W^  to  *«  ^^  «*• 
thatthe  biU.itjittfti^# 

the  initials  of  the  j^^fk'^ff^lf  .cturistian  name 

not  supcieat,  .1^^, 
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AFFIDAVIT  TO  HOLD  TO  BAIL,  cMHnwi. 
in  ex  cantrtcte, 
in  covenant, 

must  set  out  the  particulars  of  the  deed,  163. 
the  name  of  the  paorties,  ii^ 
the  amount  payable^  id. 
in  deht, 

on  money  bond,  163. 

on  a  hoad  for  the  pevfofBMBce  of  an  award,  141. 
•n  penal  statutes,  165. 
for  double  value,  id. 
on  the  lottery  act,  I^. 
oa  26  Geo.  2.  c21.,  W. 
in  form  ex  delicto, 
pneralrule,  167. 
for  personal  injuries,  168. 
in  trover,  169. 
of  the  formal  parts  of, 

title  of  the  affidavit  with  refiNreneeto  the  court,  VM, 

with  reference  to  the  caase,  171. 
of  describing  the  deponent's  place  of  abode  aadadklition,  id, 

statemeiit  af  depoaeut's  place  ef  abode  in  Kings's  Bench,  id. 
of  depaaent'e^additloB  in  Kings's  Bench,  179. 
place  of  residence  and  addition  in  CbraiaoB'Pleaiy  id. 
that  the  affidavit  is  made  on  oath,  174. 
deseriptiob  of  defendant,  174. 
ne^^v'mg  a  tender  in  bank  notes, 
must  be  express,  id. 
with  reference  to  the  sum,  177. 
deeeriptioiiof  tfaeaotes,  id. 

of  the  persoBfr  stated- not  to  have  made  the  tender,  id, 
whea  made  by  the  oredilor  himsd^,  1^ 
a  partner,  id, 
an  agent,  prin<5ipal  being  inlBni^laBd,  id. 

an  assignee  of  a  bankrupt,  180. 
aaeaeoatorytd. 
with  reference  to  the  particular  form  of  action.  Id. 

when  Blade  oat  ot'£aglaad,  must  negative  a  tebdef,  id. 
at  what  time  advantage  ought  to  be  taken  of  an  rnnis- 
sion  in  negativing  a  tender  of  bank-notes,  181. 
the  jurat, 

W»M  whoaiewom  hi  EB«land»  183, 183. 
in  Scotland  or  'kelaBC^  IB^,  I9i. 
abroad,  184,  185. 
when  4wora  in  Court,  186. 
befeM  a  cofliimissioQer,  id, 
4ttacervitf. 

made  by  two  <ir  more  persons,  187. 
UUterate  persons,  id, 
of  interiineation  or  erasure  in,  id, 
the  stamp,  188. 

during  what  time  it  continues  in  Hofce,  189. 
of  supplemental  and  explanatory  affidayiti, 

m  the  Xiag^'s  Bench  nmd  Sxcheiqiier,  >89, 198. 
•     €e«iBio»'Vleas,  I^to'192i 
of  coatsadiotowF  andceanler*-affidavtts, 

when  admitted  in  the  Kiiig's  Bench  aiid  Exchequer,  194. 
GoBimenPltas,  if^. 
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AFFIDAVIT  TO  HOLD  TO  BAIL,  eontmued. 

coBsequences  of  there  being  oo  affidavit,  or  the  affidarit  beiug  defec- 
tive, 195, 196. 
AFFRAYS 

XersoD  charged  with,  when  bailable,  497. 
S  SCI.  FA.— .(iSm  Scire  Facias.)     , 
ALIENS 

not  privileged  from  being  holden  to  bail,  1^> 
ALLOWANCE,  RULE  OF— {See  Evidbhcji.— Attornbt.) 
in  town, 

with  whom  drawn  up,  330. 

must  be  served  on  opposite  party,  id, 

even  where  plaiotiff  may  have  been  otherwise 
informed  of  it,  331. 
what  stamp  necessary  for,  id. 
of  what  term  entitled,  id, 
how  served,  332. 
when  set  aside,  333. 

although  served,  will  not  preclude  plaiBtiff  from  setting  justifica- 
tioD  aside, 
on  an  affidavit 

that  bail  had  perjured  themselves,  332. 

been  rejected  in  other  causes,  332, 333. 
ilk  tbe  country,  347. 
of  bail  in  errqr,  468. 
AM£NDM£NT.~(500AFFiDAvrr.^BAiL-piECE.— Rbcognizancb.-Sciiib 

Facias.) 
AMOUNT  OF  DEBT 

to  hold  to  bail,  should  be.  151.,  14. 

unless  in  actions  on  bills  of  eschanp^e  and  promissoiy  notes,  id, 
or  in  Wales,  aud  the  counties  palatine,  20^,.  15. 
or  the  defeodant  be  a  seaman,  marine,  non-commissioned  officer, 
or  soldier,  16. 
claim  must  be  certain- and  specific,  16,  17. 

acts  regulating  the  amouut  of  the  debt  confined  to  matters  of  con- 
tract, 17. 
consequence  of  holding  to  bail  for  a  It^ss  sum  than  15/.,  15. 
AMBASSADOR 

privilege  of,  from  being  holden  to  bail,  52,  X 
to  what  minister  the  role  applies,  55. 

not  to  consuls,  54. .  . 

duration  of  the  privilege,  56. 
servants  of,  in  general  privUeged  from  being  holden  to  bail,  52, 57. 
what  servants  are  entitled  to  protection,  57. 
what  servants  are  not  protected,  58. 
at  what  time  advantage  is  to  be  taken  of  the  privilege,  61. 
in  what  manner  advantage  is  to  be  taken  of  die  privilege»  62. 
punishment  for  holding  to  bail  an  ieimbassador  pr  his  suite,  63,  64. 
remedy  when  sheriflf  improperly  refuses  to  execute  process  against,  65. 
APPELLEES 

when  bailable,  497. 
APPROVERS 

when  bailable,  489*  . 
ARBITRATORS 

parties  attending  privileged,  eundo,  inorando,  et  redeundo,  88,  89. 

semble,  although  the  submission  be  not  made  a  rule  of  court*  89. 
application  for  discharge  must  be  made  to  the  court,  w.hich  dixvcted 

the  reference,  u/.-  .    . 

a  party  arrest^  when  attending,  entitled  to  the  costs  of  ikis  discharge,90. 
ARREST.-7^5ee  Bail,— -Maliciously  holding  to  Bail.) 
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ARSON 

persons  charged  with,  when  bailahle,  489. 
ASSAULT  AND  BATTERY 

persons  charred  with,  when  bulable,  498, 
ATTORNEY 

cannot  in  general  be  holden  to  bail,  66. 

to  what  actions  the  privilege  extends,  67. 
to  qui  tarn  actions,  id. 
to  actions  on  bills  or  notes,  68. 

to  action,  when  sued  jointly  with  a  privileged  person,  id, 
while  attending  a  court  of  justice,  64. 
to  what  actions  the  privilege  does  not  extend,  68. 
when  sued  at  the  suit  of  the  King,  67. 
when  in  autre  droit,  68. 
when  jointly  with  an  unprivileged  person,  68. 
not  protected  by  becoming  an,  after  commencement  of  the  suit,  69* 
or  alter  seceding  from  practice,  id, 
or  neglecting  to  take  out  a  certificate,  id, 
when  arrest^,  mode  of  obtaining  his  discharge,  70. 72. 
costs  on  obtaining  ^Uscharge,  72. 

when  liable  to  costs  of  setting  aside  justl&cation,  if  privy  to"  miscon- 
duct of  bail,  333. 
when  liable  to  costs  of  several  notices,  349. 
AUDITORS  IN  THE  EXCHEQUlBR 

privileged  from  being  holden  to  bail,  66. 
AWARD 

a  party  may  be  holden  to  bail  in  an  action  on,  33. 

BAIL  IN  CIVIL  PROCEEDINGS.— (S^ie  tit.  Bail-bond.— Exbciition.— 

EVIDBNCB.— JUDGMBNT.T-COSTS. — ^£rROR,BaIL  IN. — FiBRE  FaCIAS. 

— Capias  ao  Satisfaciendum. — Scire  Facias,— Putting  in  bail. 
—Excepting  to  Bail.-s--Justifvinq  Bail.— Outlawry.) 
Origin  and  general  nature  of,  1  to  13. 

in  what  cause  of  action  required.— (5eetit.AcTiONt.--Ali0ViiX0FDBBT.) 
expediency  of  adopting  particular  form  of  actipn  to  obtain  the  secu- 
rity of,  40. 
of  persons  who  may  or  may  not  be  holden  to,  '4 1. 
1st  personal  exen>ptton> 
the  King,  id, 
the  Queen,  id, 

members  of  the  Royal  Family,  41,  42. 
servants  of  the  King,  42  to  44. 

of  the  Queen,  44, 45. 
persons  exempt  by  writ  of  protection,  45. 
peers  of  England,  46, 47. 
peeresses  of  Enrland,  47. 
peers  of  Scotland,  47 ,48. 

of  Ireland,  48. 
servants  of  peers,  48,49, 
members  of  the  House  of  CommoiiBi  4^  to  52. 
servants  of  members,  52. 
members  of  convocation,  id. 
ambassadors,  52. 57. 

servants  of,  57  to  65. 
members  of  corporation  aggregate^  65, 
hundredor,  65«  .     * 
officers  of,  couj^:  of  justice,  66. 
attorneys^  62  to  72. 
cBecutors  and  administrators,  72,  73. 
*  heirs,  73.  ... 


54^  INDBX. 

BAIL  IN  CIVIL  PROCEEDINGS,  continued. 

ofpenons  who  mayor  may  not  be  fadldeti  to— persooal  exemption  : 
devisees,  73. 
feme  coverts,  73  tb  8(K 
Sdly,  temporary  exemption, 

persons  atteudini;  c6uits  i>t  Ju^ice, 
parties  to  a  tiLtist,  61. 
eundo,  id. 
moranUo,  81^. 
reddundd,  !t3. 
witnessi^s  In  A  caase,  05;  §4. 

attorney  or  loliUio)' ^tteiMing  coort,  ^i,  85. 
batrist)^^,  89. 
jurors,  id, 
pacrticiilaf  courts  which  cdnfer  iin  eitemptibn, 
dbilrfe  at  eqcrity,  65,  86. 
commissioners  of  bankr^t,  66  td  8Bk 
insolvent  debtors  court,  88. 
airbitrators,  8i(|ix>96. 
courts  mart  al,  90. 
jiersons  temporarily  ex^tfH>fced  frcm  othc*^  cimtn  thAn  attend- 
ing courts  of  justice, 
bankrupts,  91  to  i  16. 

betore  certifidatie,'  91  id  9$, 
after  cenlficattl,  96  fa^  1 16. 
insolvent  debtors,  1 10  to  1 15. 
.  seamen  and  mafiheh^  115  to  117. 
soldiers,  117  to  120. 
de^kn«n,  121,  122. 

inf^U,  123. 

do  a»«st  &t  a  $hiMf^  12^. 
persons  attendk^  ctfrpofaCtf  ifi^etin^,  124, 125. 
awriy,  KM^at  e3Cbmfti6n^ 

ni-tHa  Kiii^  s  pi'eatnce  ot*  pWacc^  196*. 
in  the  vicinitr  of  the  King^s  palace,  126,  127. 
in  cour^  of  u»ti(^e,  128. 
in  the  defenaant's  own  houae^  118^ 
in  prison,  id. 
4thly,  consequences  of  holding  to  bail  prtviKip<rtfj»fer8bns,  129,  130. 
of  holdmg  to  bail,  lb  i^tlCtMt  tfuH  fiM  tifft  steft  tfkMf^^See  tit  Se- 
cond AaRBST.) 
of  the  affidavit  to  hold  to  bail-^(<S^  tit^  Af^ilMViT;) 
of  the  bail-bond)  afid  l^fdOMIil^  lli«id«M  th%r«t»  --^(See  Ut.  Bail* 

BoxD.— Sheriff.) 
to  the  action, 

general  nature  of,  266. 
waiver  of  the  right  to,  267. 
number  of  persons  required)  id* 
who  liaj^  of  knty  «M  br, 

general  qualifications^  d68,  269. 
personal  incapitiiyv 

the  King,  and  Royal  Panilty,  269. 

the  servilgittbl,  id. 
f(lertnri|iarMMi,«. 
ambassadors^  and  their  MrMSM^,-  tf . 
memh^  fit  tiM  Ammia  CiMilMKa,  id. 
officers  of  the  diffeMif  cdtatg  Of  Jostice,  id. 
piti^soill  liriikg  ^il&Sft  tt^  iierjit  df  Ae  palace,  tcf. 
attorneys,  271. 


BAIL  IN  CIVIL  PROCEe£>rN&S,  cohtmed. 

to  the  action — who  may  or  may  not  be— personal  inc&j&acity  : 

ittdriifejrft'  blerks,  271, . 
sheriff  officers,  271,  272. 
infants  and  feme  coverts,  272. 
incomj^tency  from  infamy  of  character,  2>2,  273. 
temporary  incapacity, 

iiot  being  a  house-keeper,  273. 

fteebolder,  275. 
insufficiency  of  property^  id. 
property  wholly  abroad,  277. 

p&niy  abroad  and  partly  in  England,  id. 
bankrupts,  278. 
insolvent  dfebtor^.  271^, 
implied  poverty  of  bail,  id, 
'  per^ns  before  rejeaed  as  bail,  271  to  281. 

indemiiifiedby  defendant's  attorney,  281. 
not  knowing  defendant,  id. 
liable  on  the  same  instrument,  id. 
puttme  in^{See  tit.  Puttii^q  in  Bail.) 
accq>ting  of, 

may  either  b^  express  or  Implied,  2Sf8. 
consequences  of,  id. 
when  bail  are  attom^s,  id. 
attofipey's  clerks,  id. 
persons  interdicted  by  ruie  of  court,  id. 
what  considered  an  admission  of  their  competency,  id. 
declaring  in  chief,  id. 

taking  an  assienmeot  of  the  bail-bond,  2d9. 
excepting  io^See  tit.  Kxcept ing  to  Bail.) 
addine, 

miet  aildwed,  303. 
when  to  be  jput  in,  id. 

id  t^e  King's  Bench,  id. 
in  the  Common  Pleas,  id. 
further  time  for,  how  o^tkined,  id. 
exoneretur  as  to  former  bail.  hoS/f  to  be  entered,  304. 
when  exception  has  been  entered  against  ^e  original  bail,  addM 

bail  are  bouhd  to  justify,  305.  ^ 

how  to  be  described  in  notice,  id. 
justifying — (See  tit.  Justification.) 
liability  of,  how  long  it  continues,  350. 
to  what  extent,  id. 

in  the  Kiog's  Bench,  350  to  353. 
in  the  Common  Pleas..  353. 
in  the  Exchequer,  d&3, 4. 
how  discnai^ed, 
by  act  of  God, 

by  death  of  pri^D^ip&l,  i^i. 
how  to  be  tidfien  advantage  of  it^  389. 
by  insanity  of  priDcij^,  K^, 
by  act  of  law 

by  bankruptcy  of  principal^  890. 

when  advantage  may  be  tiO^en  of.  390^  1,  2, 
application^  how  made>  costs  of,  393. 
by  principal  s  being  discharged, uuier  insojIveBt  aci^  393>  4. 
being  made  a  pef^  or  member  of  parliaiHeiil,  394. 

b^ngsei^labrp^imder  the  alien  act^394>  5. 
bemg  convicted  of  a  crime,  395. 
being  impressed^  395,  6. 
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BAIL  IN  CIVIL  PROC££DINGS,  lunUmued. 
how  discharged : 

•    being  committed  under  a  crown  extent,  396. 
by  act  of  a  foreign  state,  id,      ' 
by  act  of  the  parties, 
by  render  of  principal,  397. 
by  whom  made,  id. 

by  bail  who  hava  not  justified  after  exception,  397,  98. 
by  bail  who  have  been  rejected,  398. 
within  what  time  allowed,  399. 
when  the  bail  are  sued  by  action,  400. 
in  the  King's  Bench   400,  1.         • 
in  the  Common  Pleas>  40 L 
in  the  Exchequer,  401, 2. 
when  the. bail  are  sued  by  scire  facias,  402. 
enlargement  of  time  to  surrender  principal,  403. 
in  case  of  bankruptcy,  403. 
sickness,  404. 
insanity,  id, 
detention  abroad,  id, 
privileges  of  bail  in  taking  prindpal,  405;  40(l». 
habeas  corpus,  to  render  principal,  407. 
when  granted,  407,  408. 
how  sued  out, 

when  defendant  is  in  custody  on  a  civil  charge,  407. 
when  defendant  is  in  custodyon  a  criminal  charge,  id. 
when  sued  out,  408. 
when  made  returnable,  id. 
how  tested,  id, 
of  the  manner  of  rendering  principal,  408,  409. 
notice  of  render, 

to  what  costs  the  bail  are  liable  when  they  have  neglect- 
ed to  give  notice,  410  to  412. 
effect  of  plaintiff  proceeding  after  notice,  because  costs 

were  tendered  him,  412. 
service  of,  when  made,  413« 
affidavit  of,  id. 
exoneretur  after  render,  uf. 

want  of,  owing  to  ^the  attorney,  does  not  vitiate  ren- 
der, 414. 
mode  of  entering,  415. 
by  misnomer  of  principal,  id, 
by  not  declaring  in  time,  id. 
by  declaration  varying  from  writ,  416. 

affidavit,  418. 
by  venue  being  laid  in  wrong  county,  417. 
by  not  obtaining  judgment  against  principal,  4 18,  4 1 9. 
hy  taking  principal  in  execution,  419. 
by  accepting  security  from  principal,  420. 
by  taking  a  cognovit,*  id, 
by  accepting  a  composition,  421,  422. 
by  taking  a  bill  or  note^  422. 
rights  of,  against  their  principal,  423.  '  ' 

riehts  of  sureties  against,  424,  425. 
when  discharged  on  removal  of  a  catise,  440* 
when  required  on  removal  of  causes,  434,  435. 
liability  of,  and  when  discharged,  439,  440. 
BAIL  IN  CRIMINAL  PROCEEDINGS 

origin  and  general  nature  of  the  law  ofj  475  to  482. 
by  whom  tidcen  and  when  accepted : 
by  the  Houses  of  Parliiunent,  482. 
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BAIL  IN  CRIBAINAL  PROCEDINGS,  eentinued. 
by  whom  taken,  and  when  accepted  : 

by  the  Court  of  Kin^s  Bench,  483  to  485. 

on  committal  by  the  Kinjr  and  Privy  Council,  485. 
Home  of  Peen,  and  Commons,  486. 
for  contempt  by  other  courts,  489. 
in  execution,  486, 487. 
by  the  other  courts  of  Westminster^  487  to  489. 
seijeant  of  the  House  of  Commons,  489. 
justices  of  the  peace,  id. 

instances  in  which  justices  cannot  bail,  490.  496. 
may  bail,  497,  8,  9. 
ou^httobail,  499. 
by  justices  of  ^ol  delivery,  500. 
by  the  sheriff,  id. 

marshal  of  the  King's  Bench.  501. 
by  constables,  502,  3. 
number  of,  504. 
amount  of,  504,  5. 
who  may  or  may  not  be,  505,  6. 
at  what  time  a  party  may  be  bailed,  506. 
notice  of. — {See  Noticb  of  Bail.) 
exammation  of^^{See  Examination  op  Bail.) 
punisbmeut  for  takings  insufficient  bail,  512. 

granting  bail  erroneously,  id, 
should  cause  their  principal  to  attend  at  the  place  appointed  in  the  re- 
cognizance, 514. 
power  of  the  bail  to  compel  him  to  attend,  515. 
BAlt-BOKD 

defondant  cannot  be  holden  to  bail  in  an  action  on,  32. . 
alitor  on  a  judgment  obtained  on,  id, 

in  what  cases  the  sheriff  is,,  or  is  not  boond  to  take,  196  to  199. 
an  attachment  out  of  a  court  of  law,  199, 200. 
chancery,  200,  202. 
'  criminal  matters,  202. 
liability  of  sheriff  for  refusing  to  take,  when  tendered,  id. 
nature  and  form  of,  203. 

number  of  sureties  required,  203,  204. 
to  whom  it  must  be  made,  205. 
in  what  amount  taken,  205,  206, 
must  be  under  seal,  206,  207. 
when  to  be  executed,  207. 
condition  of  the  bond,  208. 

conformity  of  with  the  process  as  to  the  day  and  place  of  ap- 
pearance, 209. 
with  the  form  of  action,  210. 
description  of  whose  suit  the  defendant  is  to  answer,  21 1. 
the  stamp,  212. 

in  what  name  to  be  executed,  212  to  214. 
of  the  forfeiture  and  assignment  of : 
sheriff  bound  to  assign,  215. 
plaintiff  not  bound  to  accept  assignment,  216. 
assignment  when  to  be  made,  216.  219. 
how  made,  219. 
by  whom  made,  219  to  221. 
when  made,  221. 
stamp  on,  id. 

effect  of  taking  an  assignment,  id. 
action  on  : 

form  of,  222. 

2  K 


BAIL-BOND,  cwtlmtte^ 
action  on  : 

by  ^hom  to  beVfo^n*^  239. 
aeainat  ivbom  to  be  iirouffb^*  M-  ^    «^. 

at  what  time  (o  be  bMUi^t  i^Kio^  9  Bei&eh,  323. 
in  Common  Fle«»,  i^.- 
in  Exchequer,  224. 
in  what  court,  id, 
of  the  process,  226. 
of  staying  and  settinjf  aside  ^rpeeeftt«ifi, 

^plicaatieei  to  stay  pi^oeeedlngs,  how  made,  227. 
eround  for  staying, 

mistake  iu  j^ttine  in  er  jsu^tifying,  234. 
render  of  principal,  JS^  U>  237. 
bankruptcy  of  principal,  237. 
death  of  prino||»),  id* 
principal  abroad,  238, 
affidavit  of  merits,  228  to  230. 

terms  on  which  proceedings  will  hfi  sta|red,  200  to  234. 
of  setting  aside  proceedings,  239. 

within  what  time  the  ^plication.tp  be  made,  24i0,  2f  1* 
grounds  of  irregularity  in  proceedings  against  original  defen- 
daati  without  a^^vit  or  insufficient  affidm^t,  242. 

defect  in  process, 

misnomer  of  4«|eudant,  l^* 

oa^eof  oiie  of  the  parties  .^fu^ed,  244* 

writ  tested  but  of  term,  <?r  fetWM^WojW  an  impro* 

yerdacT*  Qr«^»^^reGtedf  ^.* 
attorney's  name  not  endorsed  on  writ,  (M» 
Tfljiiincel)^;wc^  jB^st,fKid  si;^9equ|»t,wfltft^4^ 
variance  betweeA  tiie  writ  and  tt^oail-j^an^iM* 
defendant  pffivjikged  from  vr^t,  irf. 

deoteratioQ  at  variaac/s  with  ailM»Til^«pBMfiMy^7. 

when  two  bail-bonds  hav/^  -l^l^OP,  249* . 

assignment  of  bail-bond  t^m  hmft»fPfk^M»*^^' 

9iUsr  tfiking  t^  cogafiyit,  $4* 

ifender  of  principal,  249  ^  ^280. 

death  of  pidtK^i^i  i^* 
pleadinsn  in : 

dedaration,  title  of  the^mu  iS* 
venue,  id. 

describing  plaintiff,  i^, 
original  action,  .058. 
Ihe  eAdorsement  on  l^  wp^,  irf. 
delivery  of  writ  to  tl|i^  jheri£  §q4  ^^"^^^  thereon,  2d4. 
assigmaent  of  tl^e  ^Q«^*  •^S»^* 
|deaf» 

non  est  facum,  ^56. 

ease  and  ffmm*  W* 

no  process  agaiust  ^be  princii)§},  J^7. 

no  affidavit  of  caused  actjbn  j|lfifi,  i^ 

cQD^[)eruit  ad  diem>  i^* 

assignni^t  of  b^nd  ^%he  ;p\miigjfi9^  §i»Wm§a  256. 

principal  taken  under  an  att{(pl^n«g|  fer  Ji^J^'Payment  of 

costs,  259. 

actbn  brought  for  the  bene^pl  JbiSh&rif**  officer,  25S. 
matter  of  practice,  259. 

bond  not  migMi^^&r^m  tfi  ^  ^^UfBi  id. 
replications, 

to  plea  of  ease  and  favour  260. 
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BAfL-BOND^  covktmued: 
action  oh— >repfideitioii8  : 

«o  piea,  no  prooesi  aj^ln^  the  j^rinclpal,  260. 
comperuitiiddiemy  id. 
evidaice, 

on  |4ea,  non  ,e8t  factiun.  ^2  to  264. 
ease  and  favour/  Wi, 
no  process  against  principal,  id, 
of  the  amount  recoverable,  id, 
cpsts,  2|55. 
execution,  id. 
BAIL,  PERSONATINO 
offence  of,  321. 

fersons  charged  with,  wben  bafl^^le,  48^. 
-PIECE— (5tftf  POTTINO  IN  BAlt.) 

when  and  how  transmitted  from  t^e  coimtry;  33^; 
of  filine,  after  return  to  ca.  sa.,  360. 
BANKRUPT-  {See  tit.  Bail.) 

when  assignee  of,  may  hold^i^fendfmt  to.l)ail,af^erpr{(^r&tr^t,  by,I30, 
exemption  of,,  from  ^arrest  6.e/or0  certificate,  SI. 
when  cdmiiig  to  surrender,  91^  92'. 

an  mtention^tp  surrender  sbould' be  indicated, -92. 
when  attending  cpipmissipners  after  surrender^  9^,  93. 
when  time  to  surrender  has  been  enlarged.  92. 
to  what  causes  ,qf  ^tipn  exemption  extends,  9^. 
bail  may  seize  him  whilst  attending  commissioners, .  St4. 
effectof  claiming  under  commissioner,  uf. 
electing  to  prove  does  not  affect  the  right  of  thiH  persphs,  ^S* 
creditor  who  has  two  disbts  may  pirovepne,.and  proceed  at  law 

for  the  other,  9^.  ' 

94itdr,,wMn  whole  ^^mand.mig^tlbe  coi^isedin  oi^proqC^  85, 6» 
how  to  pbliaiia  discharge,  9&* 
exemption  of,  from  arrest 'o/ifer  c^rtifici^te : 

may  be  bplden'.tO;bi^l.for  a  claim  ,nptproveab)e,  96. 
what  debts  are  or  JEire  not  discharged  1^  certi^ci^te,  id. 
Annuities,  97. 

certificate- obtaijaed  by  one  pf  several  grantors,  98* 
money  paid  by  bail,  99. 
bastardy  bonds,  id. 
bills  of  exchange  and  promissory  notes,  id* 

effect  of  certificate  obt^n^d.i^brpad,  PO. 
bonds  for  payment  of  money,  100,  10  K 
bonds  to  replffce  stooK^.V^* 
contingent  demand$,i<)l. 
covenant  mpney,.ilne  on,  102» 

Q8iBt%#ii^aw>  li;?* 

costs  in  equity,  103p 

ofown  .d6bti>  id. 

damagf^y  wh^  iineerta|j^)  pc^ivKyt  .be  ftoywiyidi 

alitor,  when  the  amount  is  ascertained,  id. 
when  partly  liquidated  and  partfy  not,,M?. 
a  bankrupt  discharged  in  any  form  of vacf foil  jCQaiii<»t  be  sued /Iqr 

the  same  debt  in' anpll^, :  104. 
creditor  may  in  some  cases  deprive  ^lbianH|ii|^  of  ,t)»e  beiMsfit  pf 

his  certificate, by  proceeding  as.ij^  a  ui^r  i4* 
foreign  certificate,  effect  of,  162,  105. 
interest,  when  discharged  from  payment  p^:^05. 
joint  debts  discharged  by  ceitificiile,  J<^. 

bankruptcy  of  one  does  not  dischpcigMtber  poropntiractors,  id. 
surety  and  prindp^,  delHs  bflweeoi  whfu«  discharged,  106 
to  108. 
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BANKRUPT,  eofUinued.  .    ^  .^ 

liow  to  obtain  discharee  when  holden  to  bail  after  c€rtificate» 
cannot  be  bolden  to  baU  on  a  promise  made  subsequent  to  the  certifi- 
cate to  pay  a  prior  debt,  110. 
may  be  ren<iered»  by  their  bail,  within  the  42  days,  406. 

BARRISTERS  ,  '.  ^  -  -*  i    i 

cannot  be  holden  to  ball  on  process  from  an  inferior  court,  or  wiiile 

in  court,  66. 
BARRETORS 

when  bailable,  499.  ^«       . 

BILLS    OF   EXCHANGE   AND   PROMISSORY   NOTES  — (5«  tit. 
Affidavit.— BANnaupT.) 
a  party  mav  be  holden  to  bail  on,  for  10/.,  19. 
when  a  bailable  cause  of  action  arrises  on,  id, 
on  bills  payable  by  instalments,  id. 
holdine  to  bail  after  part  payment,  hT. 
BLASPHEMY 

persons  charged  with, 
when  billable,  49f . 
BOND— (i5M  tit.  Bail-bond— Bankrupt.) 

when  a  party  may  be  holden  to  bail  in  actions  on,  30. 
bonds  for  payment  of  money,  id. 

for  the  payment  of  an  annuity,  id. 
for  the  performance  of  corenants,  30,  31. 
to  indemnify,  31. 

when  the  penalty  is  the  real  debt,  id, 
BOTTOMRY  BOND 

when  a  party  may  be  holden  to  bail  in  action  on,  id* 
BURGLARY 

persons  charged  with,  whenbulable,  490. 

CAPIAS  AD  SATISFACIENDUM.— (5ee  Fieri  Facias.— Scire  Facias.) 
when  to  be  sued  out,before  proceedings  against  bul,  354, 5. 
within  what  time  sued  out,  355. 
how  affected  by  allowance  of  writ  of  error,  356, 7. 
to  whom  directed,  357. 
when  returnable, 

who  can  take  advantage  of  irregularity  in,  358. 
teste  of,  id. 
must  be  left  at  sheriff's  oAce,  id, 

number  of  days  necessary,  id. 

in  what  book  entered,  id. 
return  to,  359.  ' 

consequences  of  there  being  no  ca.  sa.,  id. 
when  filed,  and  effect  of  filing,  360. 
of  filing  the  bidl-piece  after  return  to,  360. 

cannot  be   issued  against  the  principal  if  sued  out -against  the 
baU,370. 

when  plaintiff  not  liable  to  action  for  malicious  arrest,  on  arrest- 
ing principal  after  ca.  sa.  against  bail,  370. 
CAPTION 

affidavit  of,  339. 
CATTLE,  STEALING  OF 

persons  charged  wHh,  when  bailable,  490. 
CERTIORARI,  WRIT  OF 
nature  of  in  general,  529. 
when  granted,  530. 
when  to  be  applied  for,  id. 
taking  the  recognizance  on,  id. 

of  the  sureties,  id. 

before  whom  to  be  entered  into,  id. 
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CERTIORARI,  WRIT  OF,  amtinued. 

recoenuEauce  on : 
bow  filed,  531. 

when  it  operates  as  a  supersedeas,  532. 

•uMdencyof,  on  ballon,  id, 

recognizance  on,  when  discharged,  id. 

costs,  by  whom  payable,  533. 

attachment  for  non-payment  of,  id, 
justices  of  the  peace  when  entitled  to.  535. 
CHILD-STEALING 

persons  charged  with,  when  bailable.  490. 
CHURCHES  AND  CHURCH-YARDS 

a  party  cannot  be  arrested  in,  128. 
CLERKS  IN  CHANCERY 

privileged  from  being  holden  to  bail,  66, 
CLESIGYMEN 

privileged  from  being  holden  to  bail  whilst  going  to,  remaining  in,  or 
returning  from  church.  121. 

persons   performing    service   at   dissenting    meeting-houses    privi- 
leged, 121.  '^ 
or  at  Roman  catholic  chapels,  id, 
remedy  by,  for  improperly  holden  to  bail,  id. 
COGNOVIT— (5w  tit.  Bail.) 

when  bail  are  dischargee!  by  plaintiflf's  taking  of,  353. 

offences  connected  with,  when  bailable,  490. 
COMMISSIONERS 
for  taking  bail, 

who  can  be,  336. 
by  whom  appointed,  id, 
COMMISSIONERS  OF  BANKRUPTS 

persons  attending  of,  are  privileged  from  arrest,  eundo,  morando,  et 

redeundo,  85. 
creditors  attending,  to  prove  debt,  pHvileged,  86. 
witnesses  attending  of,  are  privileged,  «Vf. 
duration  of  the  pnvilege  of  witnesses  whilst  attending  of,  86,  7. 
have  not  the  power  of  discharging  a  party  arrested,  but  he  mutt  apply 
to  the  Lord  Chancellor,  87. 
the  court  from  whence  the  process  issued  will  not  interfere,  id, 
when  a  party  attending  of,  is  arrested,  costs  of  discharge  by  whom 
to  be  paid,  88.  '' 

COMMISSIONERS  OF  THE  TREASURY 
privileged  from  being  holden  to  ball,  5. 
(COMMITMENT 

prisoner  not  bailable  after,  513. 
COMMONS,  HOUSE  OF 

power  of,  to  bail  in  criminal  cases,  482. 
Serjeant  of,  489. 

COMMONS,  MEMBERS  OF  THE  HOUSE  0F.-(5«tit.  Membbbs  of 

THE  House  of  Commons.) 
COMMON  PLEAS--(5ee  tit.  Bail.) 

when  court  of,  may  bail  in  criminal  cases,  487. 
COMPOSITION—r^tfc  Bail,  Discharge  of.) 
COMPOUNDING  FELONIES 

offence  of,  when  bailable,  498. 
COMPROMISE 

defendant  may  be  holden  to  bail  a  second  time  after,  of  former 
action,  133. 
CONFESSION  OF  CRIME 

persons  who  have  made  a,  cannot  be  bailed,  490. 
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CONSPIRACY 

pcnoDS  charKwl  witb» 
when  iMulalilc,  496. 
CONST/IBLBS 

when  they  may  accept  bail,  502,  3. 
CONSULS 

not  privileged  from  beinf  holden  to  btSl,  54. 
CONTEMPT 

when  incurred  by  arrettlttg  a  privileged  person »  130. 
CONTRACT— (5^«  tit.  Affidavit  to  hold  to  Bail  ) 

when  ipecial  order  necessary  to  autborite  .holding  to  bail  cm,  24. 
when  legality   of  is  doubtful,    a   party    should  not   be   held   to 

bail,  26. 
when  made  abroad,  27. 
CONVOCATION,  MEMBERS  OF 

privileged  from  being  holden  to  bail,  52* 
servitats  of,  pritileged  from  being  holden  to  baU,  id. 
CORPORATION  AGGREGATE 

tnenlbert  ef,  privileged  from  belAg  holden  tc^baUy  65. 
COSTS 

a  defendant  holden  to  bail  wHKouiprdbable  catt8e,,eiititled.to,  ,15. 
a  party  cannot  be  holden  to  bail  on  an  allocatur  for^^. 
to  what,  bail  are  liable  for,  351,  2. 
when  granted  on  qoasfaing  scire  fadas,  381,  2. 
COUNSELLOR.— (5ee  tit.  Barbistek.} 
COUNTRY— («e*  ttt.  Bail;) 

Justification  of  bail  in  the,  336. 
notice  of,  342. 
mode  of,  id, 
affidavit  of,  id, 

how  entitled,  id. 

Stiatctifacy  in  spelling  ^ill  render  Invalid,  43. 
qualities  and  requisites  of,  343. 
when  ittade  by  a  fordgner,  J344,  5. 
requisites  in  the  jurat,  345^ 
before  whom'  sworn,  id. 
dOSlPFS'  or  EQUITY 

persons  attendinc  of,  privileged  from  lieing  holden  to  bailr^* 
iiowtb  obtain  their  discharge,  id, 

if  eUeHff  fs  p^roceeded  ag&inst  for  an  escape,  .v«hen.the^will  grant 
an  injunction,  id, 
COURTS  OF  JUSTICE.— (5#0  tit.  ATtbRNEY.—SufT0R9.-^WJTMsascs.) 
COURTS  MARTIAL 

witnesses  attending  of,  privileged  from  beli^.holdei^to  bail*  JK>. 
application  for  discharge  miut  be  made  toi^e  court 'froot  whidi  'the 
process  issued,  id. 
COVENANT,  \CTION  OF— OSw  tit.  Affioavi^t  to  hold  to  BaiL.) 
when apar^ may  baholdea-ta baitiii mf^  9fib 

euRsffoi^s  cxEinc 

privileged  from  being  holden  to  ]>aU»  JS)L 

DAMAGES-  (See  ScittM  Facjas,! 

difference  between  stipulated,  and  peoa^lnr,  ,24.' 

when  a  party  may  be  holden  tO:baillor  either,  id. 
DEAD  BODIES,  STEALING  OF 

pjecsons  charged  with,.. when  bailable,  4fif  • 

BBOT,  ACTION  OF 

when  a  defendant  may  be  holden  to  bail  inr  ao,^  29. 

general  rule,  29. 

on  bonds  for  peribrmance  of  covenants,  30. 


D^BT,  ACTION  OF,  continued. 

on  bonds  : 

where  the  penalty  is  tiie  real  debt^  31. 
to  iudemmfy,  31.  , 

on  bottomry  bonds,  id. 

ou  bail  bonds,  32. 

on  reco^izances  of  bail^  id, 

ouaVaMs,  33. 

on  judgment.,  id, 

on  penal  and  remedial  statutes,  36s  37. 
DECLARATION.— (5ee  Parti  cuj^R  Titles.) 
DEER-STEALING 

when  bailable,  491. 
DEMURRERS.— (5e0  Particular  Titles*) 
DETINUE 

judge's  order  necessary  to  bold  to  baH  in,  38. 
DISCHARt3£  OF  BAXL.—(See  tit.  Bail.) 
DlSCONThNUANCE 

where  improper  proceeding^  have  been  taken,  a  party  may  be  holdcn 
to  bail  after,  of  former  .action,  134. 
costs  of  the  first  action  must  be  paid,  uf« 
DOG-STEALING 

when  bailable,  499. 
DUELLING 

when  bailable,  491. 
DWELLING  HOUSE 

outer  door  of  defendant's  own,  cannot  be  ^irokf;;]^  open  to  eflEect  his 
arrest,  128. 

alit^,  of  inner  doors^  128. 

EJECTMENT.— (5ce  tit.  Mesne  Profits.) 

tenants  holding  over,  when  bail  requirciid  ftomi  39. 
ELECTION.— (5cf  tit.  AcTioNt.)  ^ 

persons  attending  a  corporate  meeting  for  the  purpose  o^  wbfn  privi- 
leged from  arrest,  12i4. 
ENGROSSING 

persons  charged  with,  when  bailable,  499. 
EMBEZZLING 

persons  charg^ed  with,  when  bdlable,  491. 
ERROR,  BAIL  IN.— (5<?^  Putting  in  .BAi)L.?-JiJj»riFYiNO  Bail.) 
statutes  relating  to,  447  to  451. 
construction  of,  491  to  454. 
when  requisite  : 

in  actions  in  form  ex  contr^tu  r 
in  assumpsit,  454. 
in  deh|,  id. 

on  a  single  bond,  455. 

on  a  bond  conditioned  for  j^^aient  of  monfy,  id, 
on  a  bond  payable  on  a  colitingency,  t^. 
to  perform  covenants^  .456* 

an  award,  id, 
to  indemnify,  id, 
on  bail-bonds,  la. 
on  a  mortgage-^deed,  4^7. 
for  rent,  ul, 
on  an  award,  id. 
on  a  recognizance  of  bail,  id, 
on  judgments,  457, 8. 
on  simple  contracts,  458,  9. 
on  penal  statmtct,  459. 
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ERROR*  BAIL  IN,  continued. 

when  requisite— in  actions  in  form  ex  contractu  : 

where  there  are  several  counts  in  the  declaration  on  different 

contracts,  459. 
in  covenant,  460. 
in  actions  by  executors,  460. 
bow  shown  to  the  court  that  bail  is  or  is  not  necessary,  460. 
in  actions  in  form  ex  delicto,  460, 1. 
who  may  be,  461,  2. 
in  what  amount  required, 
in  personal  actions,  462. 
in  ejectment,  463. 
how  far  liable,  468  to  470. 
how  discharged,  470,  1, 
proceedings  against, 

election  to  proceed  by  debt  or  sci..  fa.,  471  to  473. 
ERROR,  WRIT  OF — (^See  Capias  ad  Satisfaciendum.— Members  of 
Parliament.^ 
when  bail  are  liable  to  costs  of,  351,  2. 
ESTREATING  RECOGNIZANCE.— (5<Mf  Recognizance.) 
ESCAPES 

when  bailable,  491. 
EVIDENCE  —  {See  Bail.  —  Bail-bond. ^Maliciously    holding  to 
Bail.) 
rule  of  allowance  when  evidence  for  sheriff,  331. 
conclusive,  that  bail  have  been  put  in,  332. 
in  proceedings  against  bail  by  action, 

when  issue  has  been  joined  on  the  plea  of  no  ca.  sa.^  369. 
the  life  or  death  of  the  principal,  id, 
EXAMINATION  OF  BAIL 
in  civil  proceedings,  319. 
in  criminal  proceedings,  508. 
EXCEPTING  TO  BAIL 
in  town  : 

entering  exception  and  giving  notice  thereof^  300. 
in  the  King's  Bench, 

notice  of,  how  to  be  entered,  id. 
within  what  time,  id, 
to  whom  to  be  giveo,  301. 

effect  of  entering  ao  exception  without  notice,  id, 
in  what  time  to  be  giveo,  id, 
must  be  in  writing,  id. 
how  to  be  entitled,  id. 
in  the  Common  Pleas,  302. 
in  the  Exchequer,  id. 
within  what  time  to  justiiy  after  exception  in  King*s  Bench,  302. 
in  Exchequer,  id. 
in  Common  Fleais,  id, 
in  the  country : 

within  what  time,  341. 
notice  of,  342. 

on  the  removal  of  a  cause  by  habeas  corpus, 
how  excepted  to,  437. 
when  excepted  to,  uf. 
in  error, 

wiliiin  what  time,  466. 
notice  thereof,  id* 
EXCESSIVE  BAIL 
exacting  of,  513. 


EXCHEQUER,  COURT  OF-.(5eetit.  Bail.) 

when  it  may  accept  bail  in  criminal  cases;  487. 
EXONERETUR.— (5tfe  tit.  Bail.) 
EXECUTION— (-Sec  Fi,  Fa.— Ca.  Sa.— Sciiie  Facias.) 
in  proceedings  against  bail  by  action  or  scire  facias, 

may  be  by  fi.  fii.,  le.  fa.,  elegit,  or  ca.  sa.,  369  to  38>. 
one  bail  taken  in,  does  not  discharge  the  other,  370. 
EXECUTORS  AND  ADMINISTRATORS 

cannot  in  general,  as.  such,  beholden  to  bail,  72. 
unless  they  have  personally  promised  to  pay,  id, 
or  judgment  suggesting  a  devastavit  has  been  obtiuned,  itU- 
Judge's  order  in  that  case  necessary,  73^ 
when  necessary  for,  to  put  in  bail  in  error,  460. 

FALSE  PRETENCES 

rrsons  charged  with  obtaining  goods  by,  when  bailable,  498. 

of  commissioners  for  taking^  bail,  337. 
FELONY.— (5«tf  Particular 'Atles.) 
FEME  COVERT 

in  general  exempt  from  being  holden  to  bail,  73. 
reasons  upon  which  this  rule  is  founded,  73,  74. 
in  what  cases  exempt,  74. 

when  the  debt  has  been  eontracted  dum  sola,  id. 

when  she  is  living  separate  from  l^er  husband,  75. 

when  an  appeal  is  pending  aeainst  a  sentence  of  divorce,  id, 

when   she   has   inadvenenUy  misrepresented   her   real   situa* 

tion,  id.  0 

when  she  has  without  fraud  obtained  credit  as  a  feme  sole^  76, 
when  sued  on  a  penal  statute,  id, 
in  what  cases  not  exempt : 

when   she   has    fraudulently  rq^resented    herself  ad   a  fem^ 

8(de,  ill. 
when  her  husband  has  abjured  the  realmy  77. 
or  been  transported,  id* 

or  iias  not  returned  after  the  term  of  transportation  has  ex- 
oired,  id, 
or  her  husband  is  an  alien,  re^dent  abroad^  id* 
when  sued  as  a  pftity  to  a  bill  or  note,  79* 
tiow  discharged  from  custod;^^  79. 
by  motion  to  the  court,  id, 
■   her  own  affidavit  of  the  marriage  must  be  produced,  id. 
if  arrested  with  her  husband,  he  must  put  in  bail  for  both^  7  9. 
costs  on  motion  for  discharge,  80. 
FIERI  FACIAS 

when  fi.  fa.  being  sued  out  instead  of  ca.  sa.  discharges  bail,  355. 
i^  may  be  issued  against  principal,  if  sufficient  is  not  levied  against  the 

effects  of  the  bail,  370. 
FILACER  OF  THE  COMMON  PLEAS 

privileged  from  being  holden  to  bi^  66w 
FILING. — {See  Capias  ad  Satisfacibndum.) 
FISHERIES 

persons  char^^  with  offiences  connected  with, 
when  bailable,  491. 
FORGERY 

persons  charged  with,  when  baflable,  492. 
FORESTALLING 

persons  charged  with,  when  bailable,  499. 
FOREIGN  MINISTERS.— (<S^«e  tit.  Ambassador«.) 

2o 


f' 


6b4  iKDte. 

FOREIGN  ATTACHMENT 

after  an  arrest  oO)  the  party  may  be  hcfld  to  ball  for  the  same  cause 
of  action  in  Common  Pleas,  133. 
FOREIGN  COUI4TRY 

after  a  party  has  beeiA  arrested  in  a,  he  may  be  held  to  bail  in  Eng- 
land, 132. 

GAME 

offences  connected  with,  whea<bailable,  499^ 
GAMING 

penoin  accused  of ,  when  bailable,  498. 
GOODS  SOLD  AND  DEUVERED 

to  hold  a  party  to  bail  for,  the  sum  must  be  certain,  19. 

on  a  special  agreement  for,  judge's  order  necessary,  19,  20. 

defendsmt  cannot  be  holden  to  bail  for  goods  bargtuned  and  sold,  20. 

when  delivei:«d  on  dale  or  rtftum,  id* 

on  an  agreement  to  deliver  biUs  of  exchange  for,  20,  21. 

HABEAS  CORPUS  IN  CRIxMINAL  PROCEEDINGS -^5^  tit.  Rfi- 
MOVAL  OF  Causes. — Suitors  ) 
generid  object  of ,  518. 

can  only  be  obtained  by  application  to  the  court  or  judge,  518,  519. 
when  granted,  519  to  521. 

in  case  of  nnnecessary  delay  on  the  part  of  the  prosecutor,  519, 

520. 
when  there  is  no  warrant  of  commitment,  520. 
or  it  does  not  state  the  offence,  id, 
*  or  the  depositions  be  insufficient  to  authorise  the  committal, 

520,  521. 
when  not  granted : 

prisoner  charged  with  treason  or  felony,  or  as  accessory  thereto, 

plainly  expressed  in  the  writ,  521  to  523. 
or  if  the  prisoner  omit  to  apply  for  the  writ  for  the  apace  of  two 

terms,  5^1. 
or  persons  convicted,  or  in  execution,  or  in  custody  in  a  civil  ac- 

non,  522. 
or  when  the  corpus  delicti  appear  on  the  depositions,  though  the 

warrant  be  Informal,  id, 
or  the  prisoner  has  been  befoi'e  convicted  for  the  same  offence,  id. 
or  when  the  party  has  been  convicted  by  the  House  of  Lords  or 
.  Commons,  523. 
by  whom  granted,  523,  SM. 
how  obtained,  524,  525. 
form  and  requisites  of  the  writ,  525. 
to  whom  directed,  id, 
•how  rfctumed,  526  to  628. 
proceedings  subsequent  to  the  return,  528. 
recognizance  requisite  on  the  prisoner  being  discharged,  528, 529. 
HEIRS 

on  bond  of  ancestor,  cannot  be  holden  to  bail,  73. 
HIGHWAY  ROBBERY       > 

persons  accused  of,  when  bailable,  492. 
HORSE-STEALING 

persons  guilty  of,  when  bailable,  492. 
HOUSE-BREAKING 

persons  charged  with,  when  Wilieible,  493. 
HOUSE  OF  LORDS 

after  appeal  to,  suing  but  a  ca.  ta.,  would  be  punishable  as  a  con- 
tempt, 357.  ^.      . 
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HUE  AND  CRY 

persons  taken  on,  when  bailable^  493.  ' 

HUNDREDORS 

cannot  be  holden  to  bail,  65. 

INDECENCIES 

persons  charged  with,  when  bailable,  496. 
INDEMNITY 

a  surety  who  has  paid  the  debt  of  his  principal  on  a  contract  of,  may 
hold  him  to  bail,  21. 
alitor  where  he  has  given  a  comiter  security,  23. 
INFANTS 

not  privileged  from  being  holden  to  bail,  123. 
INSANITY 

nd  ground  for  exempting  defendant  from  being  holden  to  bail^  122. 
of  principal  does  not  discharge  bail,  389. 
INSOLVENT  DEBTORS  COURT 

persons  attending,  are  privileged  eundo,  morando,  et  redeundo,  88. 
INSOLVENT  DEBTOR— -(6'tf^  Bail.) 

cannot  be  holden  t«  bail  for  debts  contracted  prior  to  his  diiScharge, 

110  and  note, 
cannot  be  held  to  bail  on  a  promise  to  pay  an  antecedent  debt  after 

discharge,  113.       , 
may  be  holden  to  bail  for  claims  created  after  the  term  specified,  in 

temporary  acts,  111. 
claims  of  surety  against,  when  discharged,  112. 
the  acts  respecting  fugitives  do  not  extend  to  persons  residing  con- 
stantly abroad,  111.        . 
a  sheriff,  or  his  officers,  who  arrest  an,  after  his  discharge,  not  liable 
to  an  action,  114. 
ISSUE. — {See  Particular  Titles.) 

JUSTIFYING  BAIL 
notice  of,  306.   > 

bow  entitled,  id.   ' 

number  of  bail  to  be  named  in,  id, 

bail  how  to  be  described  in,  307. 

addition,  id, 

place  of  abode,  id, 

christian  and  surnames,  id, 
errors  in,  when  waived,  317. 
when  new  bail  have  been  added,  308. 
by  whom  to  be  given,  id, 
within  what  time  it  must  be  gtven, 

in  the  King's.  Bench,  309. 

in  Common  Pleas,  310. 

in  the  Exchequer,  id, 
of  several  notices  of,  311. 

costs  of,  by.  whom  to  be  paid,  id, 
how  and  upon  whom  to  be  served,  id. 

upon  plaintiff's  attorney,  id, 
clerk  or  servant  of,  id. 

when  put  in  a  letter-box,  id, 

when  the  party  refuses  to  accept  it,  312. 

fixing  of,  in  the  King's  Bench  office,  313. 
m  the  prothonatory's  office,  id, 
at  what  time  to  be  served,  id. 
affidavit  of  service  of,  314. 

how  entitled,  id. 

by  whom  to  be  oMde,  and  what  it  must  Gontaitt^  (d* 
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JUSTIFYING  BAIL,  amtinued. 
where  to  justify : 

|;eneral  rule,  315. 
ui  court, 

in  the  King's  Bench,  id, 
in  the  Common  Pleas  or  Exchequer,  316, 
at  a  judge's  chamhes8,.uf..  .,  ' 

mode  of,  in  court,  id. 
is  chambers,  id. 
at  what  time  bail  must  justify, 
in  court,  317. 

on  the  last  day  of  term,  310. 
at  what  time  bail  should  be  opposed,  id, 

omission  to  oppose  cannot  be  taken  advantage  of  after  Justlficac 
tien,  id. 
mode  of  conducting  opposition, 
by  affidavit,  319. 

must  be  read  before  examination,  id, 
must  state  facts,  and  not  general  opinion,  id. 
by  examination : 

great  latitude  allowed,  id, 

maybe  asked  questions  establishing  or  negativing  their  coof- 
pctency,  id, 

may  be  asked  if  they  hare  stood  in  the  pillory,  (sed  quaere,) 
320. 
•ame  persons  bail  in  two  different  actions  must  be  opposed  sepa« 
rately,319. 
grounds  of  opposition : 

oxk  account  of  personal  disqualification,  323« 
Insufficiency  of  property,  324* 
irregularity  in  proceedings^ 
inbuqsiece,  id, 
in  notice  of  bail,  id. 
justification,  id. 

in  service  of,  id. 
prevarications,  consequences  of,  321. 
personating  bail, 
crime  of,  id, 
time  to  amend  irregularities  in  the  proceedings  324. 
when  allowed, 

in  the  bail  piece,  325. 

in  the  notice  of  btul,  .S2&,326. 

of  justification,  326. 
in  the  affidavit  of  service  of,  id. 
time  when  bail  are  unable  to  justify,  327r 
consequences  of  an  effectusd  opposition,  330.    . 
allowance  of — {See  tit.  Allowance.) 
of  filing  the  bail-piece,  334. 

putting  in  and  justifying  bail  in  the  country— ^5(fe  tit.  Country.) 
in  vacation — {See  tit.  Vacation,) 
on  the  removal  of  a  cause,  437,  8. 

consequences  of  not  justifying  bail  on,  4,40,  1. 
in  error : — {See  tit.  Error,  Bail  in.) 
within  what  time  allowed,  466, 7. 
in  what  manner  they  justify,  467. 
JUDGE 

privileged  from  being  holden  to  bail,  65. 
clerks  of,  not  privileged  from  being  holden  to  bail,  id. 
JUDGMENTS— (5<?e  Scirb  Facias.) 

when  A  p^rty  may  be  holden  to  bail  as  onaction  on,  33  ta35. 
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JUDGMENT,  continued. 

in  an  action  of  debt  on,  a  party  cannot  be  held  to  bail  if  arrested  in  the 

ori^ual  action,  138. 
if  a  defendant  has  not  been  held  to  bail  in  the  former  suit,  he  may  be 

held  to  bail  on  judgment  pendinjf  a  writ  of  error,  139.  ■ 
in  proceedings  against  bail  by  action,  how  signed,  369. 
JURORS 

while  attending  court,  privileired  from  being  holden  to  bail,  85.. 
JUSTICES  OF  GAOL  DELIVERY 

when  they  may  bail  in  criminal  cases,  900. 
JUSTICES  OF  THE  PEACE 

instances  in  which  they  cannot  bail  in  criminal  cases,  490  to  496. 
may  bail,  497  to  499. 
ought  to  bail,  499. 

KIDNAPPING 

personschargedwith,  when  bailable,  493. 
KING 

cannotbe  holden  to  bail,  41. 

domestic  servants  of,  cannot  be  holden  to  bail|  42. 

coachman,  id. 

derk  of  the  kitchen,  id. 

lighter  of  the  fire  and  candles,,  id. 

yeoman  of  the  guards,  id, 
the  nominal  servant  of,  may  be  holden  to  bail,  43. 

major  of  the  tower,  id. 

a  gentleman  of  the  King's  privy  chamber,  id. 
servants  of,  privileged  from  an  arrest,  whether  the  King  reside  at  the 

palace  or  not,  44.  ^ 

althodgh  the  servant  be  a  public  trader,  id. 
no  arrest  can  be  made  in  the  presence  of  the,  1^5. 
KING'S  BENCH,  COURT  OF 

power  of,  to  bail  in  criminal  cases,  483  to  467. 

LARCENY 

persons  accused  of,  when  bailable,  493. 
LEAD  STEALING,  &c. 

persons  accused  of,  when  bculable  id. 
LIBEL 

persons  accused  of  writing,  when  bailable,  499» 
L0DGING3,  STEALING  FROM 

persons  charged  with,  when  bailable,  493. 
LORDS,  HOUSE  OF— (5<?e  tit.  Peers.) 

when  they  may  bail  in  criminal  cases,  482. 

MAINPERNORS  AND  MAINPRIZE 

definition  of,  7. 
MAIMING 

when  bailable,  493. 
MALICIOUSLY  HOLDING  TO  BML^See  tit.  Second  Arrest.) 
action  for  .* 

in  what  cases  maintainable,  425  to  428. 
form  of,  428. 
pleadings  in, 

declaration,  429  to  431. 
pleas,  431. 
evidence  in,  431  to  433. 
damages  in,  433. 
costs  in,  id.  ' 
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MANOUR,  PERSONS  TAKEN  WITH 

when  baiUble,  493. 
MANSLAUGHTER 

'  persons  accused  of^  when  bailable,  id, 
MARSHAL  OF  THE  KING'S  BENCH 

privileged  from  being  holden  to  bail,  66«. 

when  he  may  bail,  501. 
MASTERS  IN  CHANCERY 

privileged  from  being  holden  to  bail,  6^. 
MEMBERS  OF  THE  HOUSE  OF  COMMONS 

privileged  from  being  holden  to  bail,  49. 

how  to  obtain  their  discharge,  51,  2. 

servants  of,  not  privileged  from  being  holden  to  bail,  51,  b2. 
MESNE  PROFITS 

bail  in  actions  for,  discretionary,  39. 
MISDEMEANORS 

when  bailable,  499. 
MISNOMER.— (<S'<?e  tit.  Bail.— Bail-Bon D.) 
MURDER 

persons  accused  of,  when  bailable,  494. 
MUTUAL  DEALINGS 

a  party  cannot  be  holden  to  ball  for  the  balance  of,  whilst  unliqui- 
dated,  18. 

NAVIGABLE  RIVERS,  ROBBERIES  ON 

when  bailable,  494. 
NE  EXEAT  REGNO 

after  a  party  has  been  arrested  on,  he  may  be  again  held  to  bail.  132. 
NEGOTIABLE  SECURITIES,  STEALING  OF 

persons  accused  of,  when  bailale,  494. 
NON  PROS 

a  party  cannot  be  holden  to  bail  ^  secood  time  after  judgment  (^,  136* 
NONSUIT— (5<?<?  tit  Scire  Facias.) 

a  party  may  be  again  held  to  bail  after  nonsuit,  for  the  same  cause  of 
action,  137. 
NOTICE  OF  BAIL— (5e<f  tit.  putting  in  Bail.) 

in  criminal  cases,  when  requisite,  507,  508. 

OFFICERS  OF  COURTS  OF  JUSTICE 

privileged  from  being  holden  to  bail,  66, 
OPPOSING  BAIL.— (5tf^  tit.  Justifying  Bail.) 
ORIGIN  AND  GENERAL  NATURE  OF  THE  LAW  OF  BAIL 

in  civil  proceedings,  1  to  13. 

in  criminal  proceedings,  475  to  482. 
OUTLAWRY 

bail  on,  441  to  444. 

reversal  of,  444  to  446. 
OUTLAWS 

when  bailable,  494. 

JPALACE 

a  party  cannot  be  arrested  in  a,  125. 
or  in  the  neighbourhood  of,  126. 
PARLIAMENT— (5ec  tit.  Members  op  the  House  of  Commons,  Peers.) 

power  of,  to  accept  bail  in  criminal  cases,  482. 
PARTIES  TO  A  CAUSE— (.Scfe  tit.  Suitors.) 

may  be  seized  by  their  bail  whilst  attending  court,  405. 
PEERAGE  ^ 

questions  connected  with,  not  to  be  decided  on  motion,  47. 
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PfiERESSES  > 

English,  privilegfed  from  arrest,  47. 

when  not,  tJvtr  iDtel*fkiAro^^  ^^^^  commoners,  id* 
Scotch,  privileged  from  being  holden  to  bail,  id, 
Irish,  privileged  from  being  bdlden  to  bail,  48. 
PEERS 

of  England,  are  privileged  f^om  being  holden  to  bail^  46. 
of  Scotland,  47. 
of  Ireland,  48. 
by  patent,  before  summoned  to  parliament^  not  privilegedt  46. 
person  arresting,  does  not  become  a  trespasser,  47. 
the  servants  of,  not  privileged  from  being  holden  to  bail,  48,  9. 
PELLS,.  CLERK  OF 

privileged  from  being  holden  to  bail,  66. 
PENAL  STATUTE 

a  party  cannot  in  general  be  holden  to  bail  in  debt  on,  36. 
exceptions  to  this  rule,  37. 

having  concealed  wrought  silky  id, 
insuring  in  the  lottery,  id. 
printing  illegal  scheme  in  the  lottery,  37* 
PENALTY— <5etf  tit.  Penal  Statute.) 

when  a  defendant  may  be  holden  to  bail  for,  24. 
PERJURY 

persons  accused  of,  when  bailable,  498. 
PERSONATING 

persons  accused  of,  when  bailable,  495. 
PERSONATING  BAIL 

when  taken  in  court,  321. 
in  the  country,  322. 
before  a  judge  on  his  circuit,  id. 
in  counties  palatine,  id. 
before  a  judge  at  chambers,  id, 
by  feigned  names,  no  felony,  although  punishable,,  tef. 
PLEADINGS 

in  actions  on  bail-bond — (See  tit.  Bail-Bond.) 
in  actions  of  debt  on  the  recognizance,  364. 
declaration,  venue  in  id, 
cause  of  action,  statement  of,  364^  5. 
pleas, 

nil  debet,  366. 
nul  tiel  record,  O, 
no  ca.  sa.  id, 

pleas  connected  with,  when  pleadable,  360. 
death  of  principal.  366»  7. 
render  of  principal,  367. 
payment,  &c.  367. 
writ  of  error,  367. 
replications,  368. 
in  scire  facias  on  the  recognizance  : 
declaration,  382. 

how  entitled,  382, 383. 

statement  of  the  commencement  of  the  original   action, 

383. 
averring  recognizance  to  be  pf  record,  id, 
statement  of  damages^  d84> 
pleas,  384, 385. 
in  actions  for  maliciously  holding  to  baU«-(«Stf«  tit.  Maliciously 
FOLDING  TO  Bail.) 
POLYGAMY 

persons  accused  of,  when  bailable,  495. 
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PREVARICATION 

by  bail,  punishment  of,  321. 

no  ground  for  setting  allowance  of  bail  aside,  id, 
PRISON 

a  party  in,  cannot  be  holden  to  bail,  128, 
PRIVILEGED  PERSONS 

remedy  of,  when  improperly  holden  to  bail,  129* 
by  motion,  id. 

by  punishing  for  a  contempt,  id. 
by  action  for  false  imprisonment,  id. 
liability  of  officers  for  not  executing  the  process,  130. 
PROCEDENDO 

when  awarded  for  not  putting  in  and  justifying  bail  on  removal  of  li 

cause,  440,  1. 
if  issued,  prevents  the  cause  from  being  afterwards  removed,  441. 
process  in  action  against  bail,  362. 

election  to  proceed  by  debt  or  sci.  fa.  td. 
may  be  joint  or  several,  363. 
only  serviceable,  id. 
form  of  the  ao  eiiam  in,  id, 
when  issued,  363,  4. 
teste  of,  364. 
upon  whom  served,  id, 
PROTECTION 
writ  of,  45. 
PROTHONATORY 

privileged  from  being  holden'to  bail,  66. 
clerks  of,  privileged  from  being  holden  40  bail,  66. 
PUTTING  IN  BAIL 
in  town: 

by  whom  put  in,  282. 

by  the  bail  to  the  sheriff,  283» 

sheriff,  id, 
by  an  attorney  in  pursuance  of  his  undertaking,  id. 
when  put  in,  284. 

in  King's  Bench,  id. 
in  Common  Pleas,  285. 
in  die  Exchequer,  id. 
time,  how  computed,  id, 
may  be  |^ut  in  on  dies  nanjuridicus,  286. 
of  obtaining  time  to  put  in,  id, 
where,  and  how  put  in  in  King's  Bench,  286, 287.  ^ 
bail-piece,  id. 

must  state  the  term  in  which  the  bail  are  put  in,  287. 
the  county  into  which  the  writ  issued,  id, 
the  names  of  the  parties  to  the  suit,  288. 
the  names  and  additions  of  the  bail,  id. 
the  amount  of  the  debt  sworn  to,  id, 
the  stamp,  289« 
to  whom  to  be  delivered,  id. 
recognizance,  how  taken,  id, 

should  correspond  with  the  process,  id, 
when  forfeited,  290. 
sum  named  in,  tdL 
where,  and  how  put  in  in  the  Common  Pleas,  id, 
where,  and  how  put  in  in  the  Exchequer,  291, 
tiotice  of  bful,  id, 

within  what  time  to  be  given,  292, 293* 
requisites  of,  293.  r.        ,     . 

name  of  the  cause,  uf» 


PUTTING  IN  BAIL,  continued,  

in  towa — notice  oif  bail— requisites  of  : 
names  of  the  bail,. €93< 
place  of  abode  of  the  bail,  294    .        . 
number  of  the  house,  and  particnJuis  deMdiitioii  of  the 

place  of  abode,  299* 
second  notice  should  agx^  itith  first,  x//> 
addition  of  the  ball,  296. 
service  of  notice,  id.  . 
in  vacation,  335. 

before  whom  putta,  wk      '  .  ..  ' 

how  put  in,  347,  8. 
in  the  country,  336. 

before  whom  put  io,  ti^. 
fees  of  commi9no9u^„  33^* 
within  what  time  put  in,  id. 
in  what  manner  put  in,  338. 

of  the  afBdayit  of  qf^p^ii,  ^QIQl    * 
bail-piece,  whei^,  fijt^  how  ttasksipaitted,  339,  340» 
filing  the  bail-piece,  340. 

notice  of  bailj  when  put;  in  in  tbft  counljry,  34Q,  1* 
in  term  time,  when  the  defendant  is  in  cus^:4ya  ^3* 
ontheremovalofacau.se,  ^  '  , 

when  put  in^  43i5  to  437.    , 
^  ^       consequence  of  not,  440,  ll 
in  error  : 

within  what  time  put  in,  464,  5. 
bow  and  when  put  in,  465. 
notice  of,  465, 6.      .     *   ^         . 

QtFARTER  SESSIONS  . 

justices,  &c.  attending  of,  privileged  from  arrest,  euhdo,  n(iora»do,  %%. 
redeundo,  90. 
QUASHING^r^ee  SciRls  Facias.) 
QUEEN 

cannot  be  hoMen  to  bail,  41. 

servants  of  queen  consort,  or  dQwag«r,  not  privileged  from  being 
holden  to  bail,  44. 

RAPE 

persons  charged  with,  when. bailal)Ie,  495.  • 

RECEIVER-GENERAL 

privileged  from  being  holden  to  bail,  66. 
RECEIVING  STOLEN  GOODS 

persons  charged  with,  when  bailable,  495*     ' 
RECOGNIZANCE— (5ec  Scire  Facias.) 
in  civil  cases : 

form  of,  when  bail  are  nutia  after  final  fadgment,  349; 
when  entered  on  the  roll,  360. 

by  whom  entered,  561.  I 

how  entitled,  »c{.  . 

a  party  cannot  be  held  to  baft  hi  an  action  on^  32v 
in  criminal  cases : 
form  of,  509,  510. 

condition  of,  510.  •  •  •       _  ,  '     ' 

before  whom  taken,  510,  51  h 
signing  of,  511. 
certifying  the,  id. 
liability  of  bail  on,  515,  516. 
when  forfeited,  516  to  518. 

of  rights  of  bail  against  tbe'prlncipa^  after  paying  amotmt  of  t}ie 
recognizance,  516,  517. 

2F 
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RECOGNIZANCE,  e$nimued. 

in  crioiinal  cases : 

costs  of,  beini^  discharged,  518. 
cstreadng  of,  537. 
RECORDS,  8TEAUNG  OF 

persons  cJiari^  with,  when  hailable,  495. 
REFUSING  BAIL.— (5ee  Ut.  Bail.) 
REGRATING 

persons  charged  with,  when  hailable^  499. 
REfilEDIAL  STATUTES 

a  party  may  be  holden  to  bail  in  action  on,  37. 
for  money  lost  at  play,  id. 
for  double  value  alter  holding  oyer,  id, 
REMEBIBRANCER 

cMc  of,  privileged  from  being  holden  to  bail,  €6, 
RENDER— (5^  tit.  Bau..) 
REPLEVIN  BOND 

a  party  cannot  be  holden  to  bail  in  action  on,  33. 
REPLICATIONS— (5ee  PARTicuLAft  TItlbs.) 
RESPONDENTIA  BOND 

when  a  party  may  be  holden  to  bail  in  an  action  on,  31. 
RETURN.- (5etf  SciKB  Facias.) 
REVENUE  OFFICERS 

persons  charged  with  obstructing  of.  when  bailable,  495. 
RO^iL  FAMILY,  MEMBERS  OF 

cannot  be  holden  to  bail,  41. 

SACRILEGE 

persons  charged  with,  when  bailable^  495. 
SANCTUARIES 

aboUshed,  127,  n. 
SCIRE  FACIAS 

on  the  recognizance  against  bail,  371. 
when  advisable  to  proceed  by,  id, 
nature  of  the  writ,  id. 

is  in  effect  an  aetion,  id,  * 

out  of  what  court  to  issue,  id. 
commencement  of,  371,  2. 
when  issuable,  372. 
may  be  joint  or  several,  373. 

no  distinction,  whether  against  the  principal  or  bail,  id, 
in  what  coun^  issuable, 
in  the  King's  Bench,  id, 
in  the  Common  Pleas,  374^ 
how  tested,  id. 
when  returnable,  id. 
mode  of  suing  it  out,  id, 
should  be  delivered  to  the  sheriff,  375. 

after  which  the  bail  should  be  summoned,  id. 

how  summoned,  id. 
how  long  to  be  left  in  the  sheriff's  ofiicsj  id. 
return  to: 

of  scire  feci,  376. 
of  nihil,  id. 

alias  sci.  fa.  should  be  then  issued,  id, 
how  tested,  id, 
when  returnable,  377. 
how  sued  out,  id, 
delivery  of,  to  sheriff,  378. 
of  the  rule  to  apnear,  378, 9.  ' 
entry  of  pi^oceedings  oy,  on  the  roll,  379. 
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SCIRE  FACIAS,  cMHnued. 
entry  of  proceedings  by : 

when  two  writs  issue,  id, 
amendment  of,  380. 
quashing  of,  381.     . 

when  costs  are  payable  on,  381,  2. 
appearance  to : 

in  the  King's  Bench, 

when  the  original  proceedings  are  by  bill,  382. 
by  original,  id, 
in  the  Common  Pleas,  382. 
pleadings  in : 
declaration, 
venue,  382. 
how  entitled,  id. 
general  form  of,  383. 

eommencement  of  the  original  action,  how  stated,  id, 
averring  the  recognizance  to  be  of  xecord,  id. 
breach  of  the  recognizance,  id, 
damages,  384. 

where  g^ven  by  mistake,  remittitur  entered,  386. 
rule  to  plead,  384. 
pleas,  td, 
replications,  385. 

delivery,  or  filing  of  pleas  and  demurrer,  id, 
issue,  td. 
evidence  in,  id. 
verdict  in,  id. 
nonsuit  in,  386. 
judgment  in,  id, 

bv  default,  379. 
costs  m,  386. 

execution  in,  379, 380.  386,  7. 
writ  of  error  in,  387. 
SEAMEN  AND  MARINERS 

statutes  conferring  protection  on,  115, 116. 
who  are  within  their  provisions,  1 16. 

cannot  be  holden  to  bail  unless  the  debt  amount  to  20/.,  115. 
affidavit  to  that  effect  must  be  produced,  id, 
when  improperly  arrested,  judges  may  order  their  discharge,  1 1 6. 
application  for  discharge,  bow  to  be  made,  id, 
costs  on  discharge,  by  whom  to  be  paid,  id. 
liability  of  bail  of,  116,  117. 
not  exempt  from  arrest  on  criminal  charges,  117. 
mi^  be  rendered  by  baU,  although  in  His  Majesty's  service,  405. 
SECOND  ARREST 

general  rule  respecting,  131. 

when  defendant  is  discharged  by  an  act  over  which  the  plaintiff  has 

no  control,  id. 
after  prior  arrest  in  a  foreign  country,  132. 
on  a  ne  exeat  regno,  td, 
on  a  ioreign  attachment,  133* 
where  two  writs  in  difibrent  counties,  id. 
after  compromise  of  former  suit,  id, 

discontinuance  of  former  suit,  134. 
after  defendant  has  been  superseded,  135. 
judgment  of  non  pros,  136. 
nonsuit  for  the  same  cause  of  action,  137. 
judgment  on  a  plea  in  abatement,  id. 
a  new  security  has  been  given  for  the  saflde  cause  of  action^  135 
to  137. 
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SBCOND  ARRESTy  ettiinued. 

after  prior  arrest : 

bankruptcy  of  plaintifF,  138. 

effect  of  aduptiog  a  different  form  of  action  from  the  'Gittt,  135. 

OD  judgments,  138. 

peiitiiug  a  writ  of  error^  139» 
SERJEANl^S  AT  LAW 

cannot  be  holden  to  ball  on  process  from  lalnior  ctiatt,  or  while  on 
the  circott,  66. 
SHEEP-STEALING 

persous  act  used  of  when  bailable, '495, 
SHERIFF—  ( See  tit.  Bail-Bond.) 

in  vrhat  cases  he  is  or  is  not  bound  to  accept  bail,  196  Id  fl02. 

statutes  coiiuected  with,  197,  198. 

on  attachments  out  of  a  court  of  law,  199,  8iOO. 

on  attachment  uut  of  Chancery^  200^0  203. 

on  criuiiiMl  tnalters,  202, 

liability  of  t^beriff  for  rtiivamf^  totak«  bail^-baiid,  id. 

jurisdictio'.)  of,  as  tu  bailing  ia  criminal  •oatei,  500,  i. 
SHOP-LIFTING 

persons  aecusad  of,  when  bafltkk,  4$6,  • 
SMUGGLING 

persons  accused  of,  when  bailable,  496. 
SOLDIERS  '        - 

cannot  be  bolden  to  bail  for  ftdebl  uft4er20/.«  117,. il8. 

affidavit  to  that  effect  must  be  made,  118. 

any  judfce  may  discharge  if  improperly  arrested,  UK        ■ 

by  whom  costs  of  dischaige  are  to  be  paid,  id. 
what  description  of  are  within  the  rule,  id. 

exemption  does  not  extend  to  criminal  matters9  120. 

liability  of  bail  of,  id,  >     ■ 

may  be  rendered  by  bail  although  in  His  Majesty's  service^  tO&.' 
SOLICnOR—(5€e  tit.  Attorney.) 
STIPULATED  DAMAGES 

when  a  party  may  be  bolden  to  bail  for,  v24. 
SUITORS 

coming  to,  attending  at,  or  reMraing  tftynn  a  court  of  }«^liees,  pirivi- 
leg«d  from  bekig  holdtm  Co  baal,  8t . 

will  be  discbareed  by  j<Mlge  4sl  nisi  |iriut,  81,  82* 

or  If  eoUtKsioa  be  diewft)  trial  wiU  be  ttoitmmd^  82. 
SUNDAY 

a  party  cannot  be  arrested  on,  123. 

if  holdeu  to  bail  on,  defendant  may  briae  faike  knprifloMnent,  124. 

will  be  discharged  out  af  custody  «•  noUofe,  4d, 

biUlinayaeiae  principal  on,  406. 
SUPERSEDEAS 

defendant  cannot  be  holden  to  bail  sMr,  135. 
tlioaf^  founded  on  Ji  mm  aetnuky,  M. 
or  a  different  form  of  action  be  adopted,  uf* 
SURETIES— (5tfe  tit.  iNDBMMtTtf,) 

THEFT-BOTE 

persons  accused  of,  when' bailable^  499'. 
TIME,  FURTHER,  FOR  JUSTl)PyiNG*-<,SM  tit.  Af^ijmvit.) 
when  allowed : 

to  amend  errors, 

in  the  bail-piece,  325. 

for  noit  t«i]^  aatided  im  ike  court,  id. 
in  the  eauae^  U. 
.for  miswHiier,  irf.^  .         , 

in  notice  of  bail,  325,  6. 
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TIME,  FURTHER,  FOR  JUSTIFYING— cwi^wwif^/. 
when  allowed — ^to  amend  errors : 

in  notice  of  justification,  326. 

in  affidavit  of  service  of  notice  of  jastification,  326,  7. 
-where  bail  are  unable  to  justify,  327. 
to  the  plaintiff  to  make  inquiries,  328. 
when  the  bail  have  omitted  to  attend,  329. 

bail  not  attending  on  enlarged  day,  cannot  justify  without  fresh 

rule  in  King's  Bench,  330. 
may  in  Common  Pleas  on  payment  of  costs,  id. 
TORTS 

in  actions  for,  defendant  cannot  be  holden  to  bail,  without  a  judge's 
order,  37. 
for  personal  wrongs  in  general,  38. 
for  criminal  conversation,  id. 
for  a  malicious  prosecution,  id. 
for  scandalum  magnatum,  id. 
for  injuries  to  real  properly,  39. 
TOWER 

persons  in  or  within  the  verge  of,  cannot  be  arrested,  127. 
TRANSPORTATION,  RETURNING  FROM 

persons  accused  of,  when  bailable,  496. 
TREASON 

persons  accused  of,  when  bailable,  id. 
TRESPASS 

judge's  order  necessary  to  hold  to  bail  in,  39. 
TROVER 

judge's  order  Beoetuayy  to  hold  te  bail  iu|  38. 

VACATION 

putting  in,  and  justifying  bail  in,  335,  347. 
VAGRANTS 

when  bailable,  499. 
VENUE.— (5tfe  tit.  Scire  Facias.) 

ViTARDEN  OF  THE  FLEET 

privileged  from  being  holden  to  bail,  66. 
WI'TOESSES 

attendiug  courts  of  justice  privileged  from  being  holden  to  bail, 

eundo,  morando,  etredeuiido,  83. 
subpoena  not  necessary  to  confer  privilege,  id, 
Dor  will  a  slight  deviation  from  tne  nearest  road  deprive  them  of  it, 

83,  84. 
or  remaining  at  the  assize  town,  a  short  time  longer  than  necessary, 83. 

how  to  obtain  discharge,  84. 

bail  cannot  be,  for  principal,  304. 

may  be  seized  by  bail,  whilst  in  attendance  upon  the  court,  405. 
WORK  AND  LABOUR 

when  defendant  may  be  holden  to  bail  for,  21. 

affidavit  to  hold  to  bail  for,  154. 
WRIT  OF  ERROR— (5tfe  Error,  Writ  OF.) 
WRITS— (5tftf  Capias  ^d  Satispacibndum.— Scire  Facias.— Process.— 

Fieri  Facias.] 
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